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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 

[Docket  No.  93-095-2] 

Importation  of  Apples,  Apricots, 
Peaches,  Persimmons,  Pomegranates, 
and  Citrus  From  Sonora 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  Fruits 
and  Vegetables  regulations  by  adding 
San  Luis  Rio  Colorado  to  the  Ust  of 
definite  areas  in  Sonora,  Mexico, 
determined  to  be  free  from  certain 
injurious  insect  pests  and  from  which 
apples,  apricots,  grapefrnit,  oranges, 
peaches,  persimmons,  pomegranates, 
and  tangerines  may  be  imported  without 
treatment  for  these  pests.  We  have 
determined  that  this  munidpaUty  is  free 
from  certain  injurious  insect  pests 
known  to  occm  in  Mexico  and  known 
to  attack  these  fruits.  This  action  allows 
the  importation  of  these  fruits  into  the 
United  States  from  San  Luis  Rio 
Colorado,  in  accordance  with  the 
regulations.  We  also  are  making  other 
nonsubstantive  changes  for  clarity. 
EFFECTIVE  DATE:  February  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  M.  Grosser,  Senior  Operations 
Officer,  Port  Operations  Staff,  Plant 
Protection  and  Quarantine,  APHIS, 
USDA,  room  632,  Federal  Building, 

6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-6799. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CFR  319.56 
through  319.56-8  (referred  to  below  as 
the  regulations)  restrict  the  importation 
of  fruits  and  vegetables  to  prevent  the 


introduction  and  dissemination  of 
certain  injurious  insects,  including  fruit 
and  melon  flies,  that  are  new  to  or  not 
widely  distributed  within  and 
throughout  the  United  States. 

Paragraphs  (e)  and  (f)  of  §  319.56-2 
contain  requirements  for  the 
importation  of  certain  fruits  and 
vegetables  based  on  their  origin  in  a 
definite  area  or  district.  The  definite 
area  or  district  must  meet  certain 
criteria,  including  criteria  designed  to 
ensure  that  the  area  or  district  is  free 
from  all  or  certain  injurious  insects. 
Para^aph  (h)  of  §  319.56-2  lists 
mimicipalities  in  Sonora,  Mexico,  that 
are  considered  free  of  five  listed  insect 
pests:  Ceratitis  capitata,  Anastrepha 
ludens,  A.  serpentina,  A.  obliqua,  and 
A.  fraterculus.  Apples,  apricots, 
grapefruit,  oranges,  peaches, 
persimmons,  pomegranates,  and 
tangerines  from  municipalities  in 
Sonora,  Mexico,  listed  in  paragraph  (h) 
may  be  imported  into  the  United  States 
without  treatment  for  these  five  insect 
pests. 

In  a  document  published  in  the 
Federal  Register  on  August  25, 1993  (58 
FR  44779-44780,  Docket  No.  93-095-1), 
we  proposed  to  add  San  Luis  Rio 
Colorado  to  the  Ust  of  municipalities  in 
Sonora,  Mexico,  determined  to  be  fi«e 
from  the  five  listed  insect  pests  and 
from  which  apples,  apricots,  grapefiuit, 
oranges,  peaches,  persimmons, 
pomegranates,  and  tangerines  may  be 
imported  into  the  United  States  without 
treatment  for  these  pests.  We  have 
determined  that  San  Luis  Rio  Colorado 
meets  all  the  criteria  contained  in 
§  319.56-2  (e)(4)  and  (f). 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  September  24, 1993.  We 
received  one  comment  by  that  date  from 
a  State  agency.  The  commenter 
expressed  concern  regarding  Mexican 
Government  enforcement  efforts  to 
prevent  the  introduction  of  fruit  flies 
into  San  Luis  Rio  Colorado  and 
requested  any  pertinent  information  that 
we  used  in  formulating  the  proposed 
rule. 

We  have  since  responded  to  the 
commenter  and  have  provided  him  with 
the  pest  risk  assessment  we  used  in 
adding  San  Luis  Rio  Colorado  to  the  list 
of  Sonoran  municipaUties  considered  to 
be  free  of  fruit  flies.  As  indicated  in  the 
pest  risk  assessment,  the  Mexican 
Government  performs  fruit  fly  trapping 


surveys  adequate  to  detect  any  fruit  fly 
infestation  in  San  Luis  Rio  Colorado. 

The  Mexican  Government  also 
maintains  roadside  inspection  stations 
to  prevent  the  introduction  of  fruit  flies 
through  incoming  produce. 

Therefore,  basM  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
without  change. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  piursuant  to  the 
provisions  of  5  U.S.C  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  necessary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  Making  this  rule  effective 
immediately  will  allow  interested 
producers  and  others  in  the  marketing 
chain  to  benefit  from  this  additional 
source  of  fruit.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  publication  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

The  action  allows  the  importation  of 
apples,  apricots,  grapefruit,  oranges, 
peaches,  persimmons,  pomegranates, 
and  tangerines  from  San  Luis  Rio 
Colorado  into  the  United  States  without 
treatment  for  the  five  listed  insect  pests. 
This  action  could  increase  imports  of 
these  articles  into  the  United  States, 
since  import  costs  will  be  lowered 
through  the  elimination  of  treatment 
costs.  The  small  entities  that  could  be 
affected  by  this  action  include 
fumigators  at  the  Mexican  border, 
importers  of  the  above-listed  fruits,  and 
domestic  growers,  distributors,  and 
retailers  of  these  fruits. 

The  economic  impact  on  these 
entities  should  be  insignificant  since  the 
amount  of  fruit  imported  into  the 
United  States  from  San  Luis  Rio 
Colorado  is  exp^ed  to  be  very  small. 

Based  on  available  information,  we 
anticipate  that  only  imports  of  oranges, 
peaches,  and  possibly  grapefruit  may 
increase  as  a  result  of  this  rule.  Further, 
if  imports  of  oranges  and  peaches  from 
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Sonora  and  imports  of  grapefiruit  from 
Mexico  in  general  were  to  increase  10 
percent  from  1992  levels,  this  increase 
would  amount  to  less  than  one  p>ercent 
of  total  U.S.  production  and  less  than 
one  percent  of  total  U.S.  imports  of 
these  conunodities.  Consequently,  we 
do  not  estimate  any  changes  in  prices  or 
costs  of  fresh  oranges,  peaches,  or 


Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  allows  fruit  to  be  imported 
into  the  United  States  from  San  Luis  Rio 
Colorado,  Mexico.  State  and  local  laws 
and  regulations  regarding  fruit  imported 
under  this  rule  will  be  preempted  while 
the  fruit  is  in  foreign  conunerce.  Fresh 
fruits  are  generally  imported  for 
immediate  distribution  and  sale  to  the 
consuming  public,  and  will  remain  in 
foreign  commerce  imtil  sold  to  the 
ultimate  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by¬ 
case  basis.  No  retroactive  effect  will  be 
given  to  this  rule,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  mayiile  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart 
contain  no  new  information  collection 
or  recordkeeping  requirements  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Nursery  stock.  Plant  Diseases 
and  pests.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd.  ISOee,  150ff, 
151-167, 450:  21  U.S.C  136  and  136a;  7  CFR 
2.17,  2.51,  and  371.2(c). 

§  31 9.56-2  [Amended] 

2.  In  §  319.56-2,  paragraph  (h)  is 
amended  by  removing  the  eight  semi¬ 
colons  following  each  city  name  and  by 
adding  commas  in  their  places  and  by 
adding  the  phrase  “San  Luis  Rio 
Colorado,”  immediately  after  “Puerto 
Penasco,”. 


Done  in  Washington,  DC,  this  18th  day  of 
February  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  94-4485  Filed  2-25-94;  8:45  am) 
BILUNQ  COD6  3410-34-P 

Federal  Crop  Insurance  Corporation 
7  CFR  Part  457 

General  Crop  Insurance  Regulations; 
Smail  Grains  Crop  Insurance 
Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule, 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  hereby  adopts 
regulations  for  specific  crop  provisions 
to  insure  Small  Grains  (wheat,  barley, 
flax,  oats,  and  rye),  and  options  for 
increased  coverage  on  Winter  Wheat 
and  Malting  Barley.  This  rule 
consolidates  the  provisions  for  insuring 
small  grains  into  one  policy  and 
provides  for  late  planting,  prevented 
planting,  and  wheat  winter  coverage, 
EFFECTIVE  DATE:  March  30, 1994, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mari  L.  Dunleavy,  Regulatory  and 
Procedural  Development,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  254-8314.  > 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  July 
1, 1998. 

Kenneth  D.  Ackerman,  Manager, 

FCIC,  has  determined  that  this  action  is 
in  conformance  with  Executive  Order 
12866  and  is  not  a  “significant 
regulatory  action.”  Based  on 
information  compiled  by  the 
Department,  it  has  been  determined  that 
this  final  rule:  (1)  Would  not  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  state,  local,  or 
tribal  governments  or  communities;  (2) 
would  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency:  (3) 
would  not  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees  or  loan 
programs  or  rights  and  obligations  of 
recipients  thereof;  and  (4)  would  not 


raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President’s 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
record-keeping  requirements  included 
in  this  final  rule  have  been  submitted 
for  approval  to  the  Office  of 
Management  and  Budget. 

This  action  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
businesses.  The  insuremce  companies 
delivering  these  policies  will  not 
increase  the  amount  of  work  required 
over  the  previous  policy  delivery.  In 
fact,  the  combination  of  a  number  of 
previously  independent  policies  into 
one  policy  should  reduce  confusion  and 
increase  efficiency.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  sub  part  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  small  grains  crop  provisions  were 
developed  to  provide  one  policy  form 
for  insuring  wheat,  barley,  flax,  oats, 
and  rye.  Using  one  policy  for  these  five 
crops  will:  (1)  Substantially  reduce 
paperwork  by  issuing  one  policy  form 
rather  than  the  five  separate  policies 
previously  used;  (2)  substantially  reduce 
the  number  of  crop  handbooks  and 
administrative  procedures  because 
separate  handbooks  and  procedures  will 
no  longer  be  required  for  each  of  the 
smail  grain  crops;  (3)  reduce  the  time 
involved  to  amend  or  revise  the 
Provisions  by  eliminating  repetitious 
review  processes:  and  (4)  continue  to 
allow  insureds  the  flexibility  to  elect 
any  of  the  five  small  grain  crops  they 
wish  to  insure. 

By  separate  rule,  FQC  will  remove 
and  reserve  the  present  sections  for 
these  crop  endorsements. 

On  Thursday,  June  10, 1993,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  58 
FR  32458  proposing  to  revise  the 
Common  Crop  Insurance  Regulations  by 


Feder^  Register  /  Vol.  59,  No.  39  /  Monday,  February  28,  1994  /  Rules  and  Regulations  9383 


adding  new  provisions  for  oats,  wheat, 
winter  wheat,  flax,  barley,  malting 
barley,  and  rye  crop  insurance. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments,  data,  and 
opinions.  Comments  were  received  from 
various  representatives  of  farm  and 
commodity  groups,  the  crop  insurance 
industry,  and  FCIC  The  comments 
received  and  FCIC  responses  are  as 
follows: 

Comment:  Six  comments  suggested 
that  the  Crop  Provisions  should  be 
delayed  until  after  the  1994  crop  year 
because: 

(1)  Timeliness — Implementation  of 
this  program  for  the  1994  crop  would 
cause  confusion  and  disruption  because 
companies  had  insufficient  time  for 
training  and  marketing  of  the  program  to 
agents  and  insiu^ds; 

(2)  Program  Integrity — The  effect 
upon  the  overall  public  acceptance  and 
program  integrity  will  be  negative  as  a 
result  of  the  inevitable  service  problems 
associated  with  “rushing”  a  program  of 
such  national  scale;  and 

(3)  Changes — ^To  a  large  degree,  most 
of  the  proposed  provisions  are  positive 
and  will  improve  the  program;  however, 
by  delaying  implementation  until  the 
1985  crop  year  specific  provisions  can 
be  studied. 

Response:  FQC  delayed 
implementation  until  the  1995  crop 
year. 

Comment:  Two  comments  suggested 
the  proposed  Small  Grains  Crop 
Provisions  imdergo  a  pilot  test  in  two  to 
three  county  groupings  located  in  (1)  a 
predominantly  spring  wheat  only  area, 
(2)  a  winter  wheat  only  area,  and  (3)  an 
area  having  significant  acreage  of  both 
winter  and  spring  wheat.  The  comments 
stated  that  this  approach  would  avoid 
undue  risk  of  adverse  effects  to  a  wheat 
program  currently  working  well  for 
thousands  of  policyholders.  An 
additional  conunent  recommended  that 
the  proposal  be  tabled  for  further  study 
and  discussion  to  give  all  parties 
sufficient  time  to  adequately  assess  the 
effects  of  the  proposed  changes. 

Response:  The  Small  Grains  Crop 
Provisions  permit  farmers  to  choose  the 
same  or  nearly  the  same  coverage  as 
ciurrently  offered.  FQC  does  not 
anticipate  significant  problems  with  the 
proposed  provisions,  and  sees  no  need 
-to  create  a  pilot  program  to  test 
effectiveness. 

Comment:  Two  comments 
recommended  that  the  term  “initially 
planted”  be  defined  for  the  purposes  of 
unit  division.  Current  farming  practices 
are  such  that  more  than  one  use/ 
interpretation  of  this  term  is  possible. 
Another  comment  recommended  that 


“initially  planted”  be  defined  as  “the 
first  occurrence  of  planting  the  crop  to 
the  acreage  for  the  crop  year”. 

Response:  FQC  agr^s  that  the  term 
“initially  planted”  should  be  defined 
and  has  done  so. 

Comment:  One  comment  stated  that 
the  definition  of  “practical  to  replant” 
contained  in  the  Common  Crop 
Insurance  Policy  conflicts  with  the 
Small  Grains  Crop  Provisions.  The 
Common  Crop  Insurance  Policy 
indicates  it  is  practical  to  replant  until 
20  days  after  the  final  planting  date.  The 
Small  Grains  Crop  Provisions  indicate 
that  any  acreage  of  the  insured  crop 
damag^  before  the  final  planting  date 
must  be  replanted  unless  FQC  agrees 
that  replanting  is  not  practical.  It  was 
recommended  that  a  definition  of 
“practical  to  replant”  be  added  to  the 
Small  Grains  Crop  Provisions  that  will 
override  the  definition  contained  in  the 
Common  Crop  Insurance  Policy. 

Response:  The  comment  misapplies 
the  definition  of  “practical  to  repleint” 
in  the  Common  Policy.  That  policy  does 
not  indicate  that  it  is  practical  to  replant 
until  20  days  after  the  final  planting 
date  but,  to  the  contrary,  states  that  it  is 
not  practical  to  replant  after  that  date. 
The  provisions  do  not  conflict.  A  new 
definition  has  not  been  added  due  to 
this  comment.  However,  a  new 
definition  has  been  added  that  is 
compatible  with  the  new  25  day  late 
planting  period. 

Comment:  One  comment  noted  that 
the  definition  of  “swathed”  indicates 
that  a  wheat  crop  that  has  been  cut  but 
not  placed  in  windrows  is  considered 
“swathed.”  The  comment  suggested 
rewording  the  definition  to  require  that 
the  crop  be  placed  in  a  windrow. 

Response;  FQC  agrees  with  the 
comment  and  has  appropriately 
modified  the  definition. 

Comment:  One  comment  stated  that 
the  wording  in  the  unit  division  section 
has  significantly  changed  as  has  the  unit 
division  wording  in  the  “draft”  1994 
Crop  Insurailce  Handbook  (QH).  The 
comment  recommended  corresponding 
policy  language  with  that  in  the  QH. 

Response:  Language  contained  in  the 
Crop  Insurance  Handbook  is 
interpretive  and  procedural  in  nature. 
The  Crop  Insurance  Handbook  details 
unit  division  for  various  crops,  and  is 
intended  for  use  by  insurers  and  their 
agents  to  interpret  the  crop  provisions. 

In  the  event  of  conflict  the  provisions 
control.  The  Small  Grains  Crop 
Provisions  outline  the  unit  structure  for 
small  grains  in  a  concise  manner  and 
are  controlling. 

Comment:  One  comment  disagreed 
with  requiring  insureds  to  furnish 
records  for  each  optional  unit  for  at  least 


the  last  crop  year  the  unit  was  planted. 
According  to  current  procedure,  “in 
order  for  optional  units  to  apply,  the 
insured  must  have  provided  production 
reports  for  the  most  recent  year  in  the 
base  period  which  support  the  optional 
units  proposed  by  the  insured.”  The 
comment  asserts  that  unless  all  optional 
units  are  planted  every  year,  the  new 
policy  could  require  an  insured  to 
furnish  records  for  several  years  to 
qualify  for  optional  units.  This  places  an 
increased  burden  on  all  producers, 
particularly  on  those  practicing  crop 
rotation.  The  comment  recommended 
revising  the  provision  to  “You  must 
have  verifiable  records  of  production  for 
at  least  the  last  crop  year  used  to 
determine  your  production  guarantee.” 

Response:  FQC  agrees  with  the 
comment  and  has  modified  the 
provision  with  language  similar  to  that 
recommended. 

Comment:  A  comment  inquired  if  the 
process  of  raising  the  planter  for  a  few 
feet  and  then  resuming  planting,  or 
leaving  a  space  unplanted  is  sufficient 
for  a  “clear  and  discernible  break  in  the 
planting  pattern”.  The  comment 
suggested  further  clarification  of  the 
term,  “clear  and  discernible  break  in  the 
planting  pattern”. 

Response:  Requirements  for  separate 
units  have  been  met  if  the  break  in  the 
planting  pattern  is  adequate  to  allow 
measurement  of  individual  insurance 
units,  and  allow  separate  harvest  of  the 
units.  The  terms  are  self  explanatory. 
Whether  a  break  exists  depends  on 
whether  these  functions  can  occur.  No 
changes  in  policy  language  are  needed 
to  clarify  boimdary  requirements. 

Comment:  Four  comments  supported 
initially  planted  spring  wheat  being 
treated  as  a  separate  unit.  Each 
comment  also  indicated  that  there 
should  not  be  a  mandatory  replant 
provision  for  damaged  winter  wheat. 
One  of  the  four  comments  indicated  that 
any  premium  increase  caused  by  the 
separate  optional  units  for  spring  and  - 
winter  wheat  should  be  minimal. 

Response:  Separate  optional  units  for 
initially  planted  winter  and  spring 
wheat  are  allowed  by  this  regulation, 
although  farmers  who  elect  this  choice 
will  forgo  the  premium  discount  for 
maintaining  a  single  unit.  These  terms 
are  consistent  with  those  terms  given  to 
a  producer  who  elects  to  plant  spring 
and  winter  wheat  into  separate  sections. 

The  Wheat  Winter  Coverage 
Endorsement  provides  optional 
coverage  for  those  growers  who  may  not 
wish  to  replant  damaged  winter  wheat. 
However,  the  Basic  Policy  requires  that 
crops  damaged  prior  to  the  final 
planting  date  be  replanted  when 
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practical.  This  requirement  helps  FCIC 
maintain  lower  premium  rates. 

Comment:  Some  comments  were  in 
disagreement  with  the  provision 
allowing  insureds  to  select  optional 
xmits  for  initially  planted  winter  wheat 
and  initially  planted  spring  wheat  for 
the  following  reasons: 

a.  Currently,  production  from  winter 
wheat  acreage  often  off-sets  losses  on 
spring  wheat  acreage.  Allowing  optional 
units  by  type  can  only  increase  the  loss 
ratio  in  those  areas  where  both  winter 
and  spring  types  wheat  are  planted  and 
insured.  To  increase  risk  exposure  by 
allowing  winter  and  spring  wheat  units 
when  other  changes  are  conciurently 
being  implemented  in  the  program  to 
decrease  the  loss  ratio  seems  to  create  a 
conflict. 

b.  There  is  no  appreciable  difference 
in  harvesting  and  marketing  the  soft 
white  winter  wheat  and  the  soft  white 
spring  wheat  grown  in  the  northwest. 
Although  a  yield  difference  does  exist 
between  the  two  types  of  wheat,  yield 
differences  also  exist  for  many  other 
crop  practices  and  types  not  allowed 
separate  optional  xmits. 

c.  If  optional  units  are  allowed  by 
type,  a  significant  increase  in  losses 
could  result.  According  to  information 
from  some  member  companies  who 
have  analyzed  prior  year  losses  by  type, 
loss  ratios  for  wheat  would  have  been 
substantially  higher  if  winter  and  spring 
wheat  could  have  been  insured  as  a 
separate  optional  units. 

d.  One  organization  had  not  received 
any  requests  for  optional  units  by  type 
from  companies,  agents,  or  insureds, 
and  therefore  did  not  see  the  need  for 
the  provision. 

Other  comments  provided  the 
following  observations  and  inquiries: 

a.  Will  the  cost  of  the  options  in 
provisions  governing  Unit  Division  be 
prohibitive? 

b.  Production  of  spring  wheat  and 
winter  wheat  is  commingled  more  often 
than  not. 

c.  Allowing  winter  and  spring 
optional  units  may  significantly 
increase  risk.  FCIC  should  analyze 
winter  and  spring  statistics  to  determine 
if  an  additional  rate  should  be  charged. 

d.  The  provision  allowing  optional 
units  for  initially  planted  Winter  Wheat 
and  initially  planted  Spring  Wheat  will 
permit  growers  who  have  insufficient 
acreage  to  plant  in  separate  sections  and 
declare  separate  optional  units.  Large 
producers  will  also  be  able  to  declare 
separate  optional  units,  and  the  net 
effect  will  increase  the  number  of  wheat 
xmits.  This  may  have  a  negative  effect 
on  FQC’s  loss  ratio.  The  provision  will 
also  increase  the  paperwork  burden  of 


the  already  overburdened  claims 
adjuster. 

e.  Changes  or  adjustments  to  the 
program  should  be  sensitive  to  rating 
adequacy  and  reduction  of  excess  of  loss 
ratios.  Some  of  the  provisions  of  the 
program  contradict  these  goals.  For 
instance,  analyses  by  companies  and 
industry  trade  associations  do  not 
support  the  notion  that  no  additional 
rate  is  required  for  optional  xmits  by 
type.  As  proposed,  optional  units  by 
type  can  only  be  justified  as  a  marketing 
tool  in  some  areas  of  the  coxmtry. 

Response:  Separate  xmits  for  winter 
and  spring  wheat  have  been  requested 
by  grower  groups  in  Washington,  Idaho, 
and  Oregon.  FCIC  agrees  that  farmers 
should  have  the  opportunity  to 
designate  initially  planted  spring  and 
winter  wheat  as  separate  optional  units 
because  they  are  planted  several  months 
apart  and  are  normally  harvested 
separately.  FCIC  also  agrees  that  soft 
white  wheat  types  may  be  marketed 
together.  However,  there  are  substantial 
price  penalties  for  commingling 
production  of  spring  and  winter  wheat 
of  other  types. 

FCIC  has  analyzed  types  of  wheat 
reported  by  unit  for  the  states  in  which 
both  winter  and  spring  types  are 
insured.  An  average  of  only  7  percent  of 
all  units  in  these  states  reported  both 
winter  and  spring  types  within  the  same 
unit.  The  majority,  or  93  percent  of  all 
units,  reported  only  a  single  type  within 
the  unit.  These  results  suggest  that  most 
farmers  already  manage  their  land  in  a 
manner  that  permits  them  to  put  the 
winter  and  spring  types  into  separate 
optional  units.  This  is  accomplished  by 
planting  the  types  within  different 
legally  defined  sections  of  land.  Thus, 
FCIC  believes  that  the  potential  for 
increases  in  the  number  of  optional 
units  is  not  substantial.  Most  farmers 
who  have  enough  land  and  who  wish  to 
designate  separate  optional  units 
already  do  so. 

Farmers  who  designate  separate 
optional  units  by  type  within  the  same 
section  will  forgo  ffie  premium  discount 
that  is  currently  allowed  if  a  basic  unit 
is  not  separated  into  optional  units. 
Thus,  farmers  who  elect  to  designate 
units  by  type  of  wheat  within  the 
section  will  pay  more  premixun  than  a 
farmer  who  elects  to  retain  all  acreage 
within  a  basic  xmit. 

The  comments  concerning  additional 
paperwork  are  overstated.  Farmers 
already  are  required  to  report  separately 
any  acreage  planted  to  the  spring  and 
winter  types  within  section  because 
different  premixun  rates,  insurance 
guarantees,  or  both,  apply  to  such 
acreage.  The  only  difference  in  the 
acreage  report  under  the  new  provision 


is  that  two  distinct  unit  numbers  will  be 
used  by  the  insurer  rather  than  one  as 
at  present.  Farmers  will  be  required  to 
report  the  production  of  the  two  types 
separately,  which  they  already  may  do 
in  many  cases.  FCIC  cannot  estimate  the 
number  of  cases  in  which  a  new  report 
may  be  required.  The  former  wheat 
endorsement  required  only  that  insured  • 
persons  report  the  total  production  of  all 
the  insurable  crop  produced  on  the  unit. 
If  a  farmer  elects  to  report  only  total 
production  under  the  present 
arrangements,  the  accuracy  of  the 
guarantees  for  the  types  is  reduced 
because  the  insurer  must  allocate  the 
production  in  some  manner  to  establish 
a  guarantee  by  type.  If  farmers  who  now 
report  the  combined  production  of  the 
two  types  within  section  do  designate 
separate  optional  units,  the  change  may 
enhance  the  precision  of  guarantees  for 
the  separate  types,  thereby  benefiting 
the  insurer.  If  the  farmer  already  reports 
production  of  the  two  types  separately, 
there  will  be  no  change  in  the 
paperwork  required. 

Insured  persons  who  wish  to  take 
advantage  of  the  opportxmity  to 
designate  separate  optional  units  within 
a  section  must  comply  with  all  other 
requirements  for  unit  division.  Thus,  if 
a  producer  commingles  production  of 
the  winter  and  spring  types,  separate 
optional  units  may  not  be  elected.  If  a 
producer  plants  spring  wheat  into  a 
failed  winter  stand,  separate  optional 
units  may  not  be  elected.  If  planting 
patterns  do  not  permit  separate 
identification  of  the  acreage,  optional 
units  may  not  be  elected.  If  a  producer 
wishes  to  reduce  the  premium  paid  for 
the  insurance,  he  or  she  can  elect  to 
retain  all  the  acreage  in  a  basic  unit.  The 
new  provisions  do  not  mandate  separate 
optional  units. 

Finally,  much  of  the  research  about 
units  referenced  in  the  comments  relates 
to  size  of  acreage,  not  specifically  to 
unit  division.  Results  of  such  research 
suggests  that  small  farmers  should  pay 
hi^er  premiums  than  large  farmers 
because  small  acreage  may  have  higher 
losses  on  average.  Although  the  issues  is 
related,  FCIC  believes  that  the  issues 
should  be  treated  separately.  If  it  is 
ultimately  demonstrated  that  small 
acreage  should  be  subject  to  a  surcharge 
due  to  actuarial  considerations,  the 
surcharge  should  be  assessed  against 
small  acreage  regardless  of  whether 
these  result  from  small  farming 
operations  or  from  xmit  division. 

In  sxunmary,  FCIC  does  not  find  these 
comments  persuasive. 

Comment:  One  comment  took  issue 
with  winter  wheat  vs.  spring  wheat 
Transitional  Yields  (T-yields)  and 
factors  in  many  Pacific  Northwest 
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counties.  The  comment  suggested  that 
the  uncoupling  of  winter  wheat  and 
spring  wheat  into  separate  units  be 
preceded  by  a  major  rework  of  T-yield 
factors  to  prevent  potential  over- 
parents  on  spring  wheat  units. 

Response:  FCIC  agrees  that  T-yields 
should  reflect  any  significant 
differences  in  yields.  Evaluations  will 
be  performed  and  any  necessary 
changes  will  be  made  as  soon  as 
practicable.  However,  those  changes 
will  not  require  a  change  in  this  rule. 

Comment:  The  last  paragraph  under 
section  2.  (Unit  Division)  indicates  that 
optional  units  not  in  compliance  with 
the  provisions  of  the  section  will  be 
combined  into  the  basic  unit  from 
which  they  were  formed.  A  comment 
suggested  that  this  language  be  clarified 
to  separate  this  combination  from  that 
which  occurs  at  loss  time  if  production 
is  commingled  between  optional  units. 
The  comment  recommended  the 
following  language:  "If  you  do  not 
comply  hilly  with  these  conditions,  we 
will  combine  all  optional  imits  which 
are  not  established  in  compliance  with 
this  section  into  the  basic  unit  hnm 
which  they  were  formed.” 

Response:  FQC  agrees  with  the 
comment  and  has  modified  the 
provision  as  recommended. 

Comment:  One  comment  suggested 
that  Harding  and  Perkins  counties. 

South  Dakota,  be  added  to  the  list  of 
wheat  counties  that  have  an  April  15 
cancellation  and  termination  date. 
Statistics  indicate  that  over  80  percent 
of  the  wheat  in  these  counties  is 
initially  planted  spring  wheat.  In  order 
to  maintain  the  line  of  counties  which 
separates  the  April  15  counties  firom 
coimties  with  earlier  dates,  Harding  and 
Perkins  counties  should  be  listed  with 
the  other  South  Dakota  counties  with 
the  April  15  date. 

Response:  FQC  agrees  with  the 
comment  and  has  modified  the 
provision  as  recommended. 

Comment:  Four  comments  agreed 
with  changing  the  wheat  sales  closing 
and  cancellation  dates  for  Idaho, 

Oregon,  and  Washington  from  October 
31,  to  September  30.  However,  they 
recommended  the  dates  not  be  changed 
until  the  1995  crop  year  due  to  the  late 
publication  of  the  proposed  rule.  One  of 
the  four  comments  indicated  the  change 
would  cause  the  production  reporting 
date  to  occur  at  an  earlier  date.  In  some 
areas  of  the  Northwest,  harvest  may  not 
be  completed  by  that  new  production 
reporting  date. 

Response:  The  effective  date  of  these 
regulations  has  been  postponed  until 
the  1995  crop  year,  therefore,  the  wheat 
sales  closing  and  cancellation  dates  for 
Idaho,  Oregon,  and  Washington  from 


October  31  to  September  30  has  been 
postponed  to  1995.  FQC  will  take 
action  to  change  the  production 
reporting  date  if  problems  occur. 

Comment:  One  comment  stated  that 
the  change  of  the  wheat  sales  closing 
and  cancellation  dates  from  October  31 
to  September  30  for  Idaho,  Oregon,  and 
Washington  is  favorable  and  inquired  as 
to  the  reason  that  Nevada  and  Utah 
remain  at  the  10/31  date. 

Response:  FQC  changed  the  sales 
closing  and  cancellation  in  Idaho. 
Oregon,  and  Washington  due  to  an 
allegation  that  the  previous  dates  posed 
a  potential  for  adverse  selection.  FCIC 
has  not  received  any  comments  or 
recommendations  regarding  the  dates  in 
Nevada  or  Utah.  It  is  FQC’s  intent  to 
allow  the  maximum  sales  period 
possible  as  long  as  program  integrity  is 
not  compromised.  FCIC  will  not  change 
the  proposed  rule. 

Comment:  A  comment  recommended 
that  the  cancellation  and  termination 
dates  be  changed  from  April  15  to 
February  28  for  barley  and  oats  in  all 
Pacific  Northwest  states. 

Response:  FQC  plans  an  overall 
assessment  of  program  dates  for  all 
crops.  The  recommendation  will  be 
considered  in  that  review. 

Comment:  A  comment  recommended 
moving  the  cancellation  and 
termination  dates  from  the  Crop 
Provisions  to  the  Special  Provisions. 

The  comment  suggested  that  any 
information  specific  to  a  state,  county  or 
group  of  counties  be  located  in  the 
Special  Provisions  where  the 
appropriate  parties  have  access  to  it. 

Response:  These  dates  must  remain  in 
the  Common  Crop  Insurance  Policy  due 
to  the  requirements  of  §  457.8.  However, 
FCIC  will  consider  also  placing  them  in 
the  Special  Provisions. 

Comment:  One  comment  stated  that 
as  proposed,  policy  language  in 
subsection  6.(a)  could  lead  the  reader  to 
believe  that  the  insured  has  the  option 
of  insuring  only  a  portion  of  their 
insurable  acreage. 

Response:  FCIC  agrees  that  this 
language  should  be  clarified.  The 
provision  has  been  modified  to  indicate 
the  crop  insiired  is  each  small  grain  the 
producer  elects  to  insure,  that  is  grown 
in  the  county  on  insurable  acreage,  and 
for  which  premium  rates  are  provided 
by  the  actuarial  table. 

Comment:  One  comment 
recommended  requiring  that  requests 
for  written  agreements  be  received  by 
FCIC  within  15  days  of  the  acreage 
reporting  date  and  that  the  requirement 
be  added  to  section  6.  Insured  Crop. 

Response:  The  Crop  Insurance 
Handbook  now  indicates  that  these 
types  of  written  agreements  must  be 


sent  to  FQC,  and  be  postmarked  no  later 
than  15  days  after  the  acreage  reporting 
date.  Since  reinsured  insurance 
contracts  are  between  the  reinsured 
company  and  the  insured,  the  contract 
should  not  contain  obligations  that  exist 
between  FQC  and  the  reinsured 
company.  Therefore,  language 
indicating  that  requests  must  be 
received  by  FQC  within  15  days  of  the 
acreage  reporting  date  will  not  be 
included  in  the  crop  provisions. 

Comment:  Three  comments  were 
received  regarding  the  provision  that 
allows  the  insured  to  designate  wheat 
acreage  that  will  be  destroyed  before 
harvest  as  uninsurable  acreage,  or 
acreage  eligible  for  a  reduced  premium 
rate.  The  comments  suggested  that 
applicability  of  the  provisions  not  be 
limited  to  wheat,  and  that  the  reduced 
premium  rate  should  only  be  provided 
in  counties  where  early  destruction  of 
crcms  has  been  a  problem. 

Response:  FQC  agrees  that 
applicability  of  the  provisions  should 
not  be  limited  to  wheat.  Only  acreage 
intended  to  be  harvested  for  grain 
qualifies  as  an  insiuable  crop. 

Therefore,  if  it  is  known  at  the  acreage 
reporting  date  that  the  acreage  will  be 
destroyed,  it  is  not  insurable.  The 
provision  that  allows  an  insured  to 
designate  only  wheat  acreage  as 
uninsurable  acreage  has  been  changed 
to  apply  to  all  covered  crops.  The 
provision  that  provides  for  a  reduced 
premium  rate  if  acreage  is  destroyed  by 
a  certain  date,  has  been  changed  so  that 
it  applies  only  in  those  counties  for 
whicdi  such  a  reduced  rate  is  included 
on  the  actuarial  table.  This  change  will 
allow  FQC  to  provide  a  "short  rate” 
only  in  areas  where  small  grain  crops 
are  most  commonly  used  for  multiple 
purposes,  e.g.,  grazing  and  harvest  for 
grain. 

Comment:  One  comment  questioned 
the  benefit  of  using  the  under-reported 
premium  factor  as  opposed  to  current 
procedure  whereby  production  from 
unreported  acreage  is  coxmted  against 
the  guarantee  for  reported  acreage,  or 
the  acreage  report  is  revised  if  acreage 
is  over-reported. 

Response:  Ciurent  procedure  is  not 
altered  if  under-reported  acreage  is  the 
only  problem.  The  imder-reported 
premium  factor  reduces  the  guarantee 
when  share,  practice,  type,  or  other 
material  information  is  under-reported. 

Comment:  One  comment  noted  that  it 
is  extremely  important  that  shifting 
liability  procedure  be  reinstated. 
Acreage  is  reported  by  unit  and  the 
insurance  company  requires  the  insured 
to  indicate  on  the  acreage  report  the 
acreage  he  plans  to  destroy,  however, 
insureds  often  do  not  know  at  acreage 
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report  time  exactly  which  acres  will  be 
destroyed.  Therefore,  the  company  is 
asking  for  information  that  is  often 
unknown  at  the  time  the  acreage  report 
is  filed.  Shifting  liability  procedure  is  an 
equitable  meth^  of  addressing  the 
situation. 

Response:  If  an  insured  indicates  that 
acreage  will  be  destroyed  and  then  does 
not  destroy  the  acreage,  the  unit  will  be 
subject  to  the  imder-reporting 
provisions  of  subsection  6.(f)  of  the 
Common  Crop  Insurance  Policy 
(§457.8). 

Comment;  Two  cwnments  indicated 
that  the  wheat  provision  will  allow  any 
insured  producer  whose  wheat  sustains 
early  damage  to  destroy  any  r^aining 
wheat,  pay  a  reduced  premium  rate,  and 
receive  a  full  indemnity.  The  comments 
suggested  that  the  provision  should  be 
changed  to  prohibit  this  practice,  and  to 
require  the  insured  to  notify  the  insurer 
prior  to  destroying  any  insured  wheat. 

Response:  FCIC  agrees  that  the 
reduc^  premium  should  apply  only 
when  there  is  no  insurable  damage. 

FCIC  also  agrees  that  the  insured  should 
notify  the  insure  prior  to  and  after 
destruction  of  any  acreage  of  the  insured 
crop.  This  notification  will  allow  the 
insurer  to  make  any  necessary 
inspections  and  adjustments  to  the 
Acreage  Report.  The  provision  has  been 
revised  accordingly. 

Comment:  Two  conunents  indicated 
that  the  provisions  for  destroyed  acreage 
are  difficuh  to  assess  without  seeing  the 
proposed  prorata  premium  charges,  or 
the  deadlines  which  will  be  designated 
in  the  Special  Provisions.  The 
commits  asked  if  the  expmse 
reimbursement  to  reinsured  companies 
for  acreage  destroyed  by  the  deadline  in 
the  Special  Provisions  would  be 
calculated  using  the  total  premium  or 
the  reduced  premium. 

Response:  Premium  rates  for 
destroyed  acreage  will  vary  in 
accordance  with  the  probability  of  loss 
in  individual  geogra^ic  areas.  If 
insurable  damage  occurs  prior  to  the 
crop  being  destroyed  by  the  grower,  the 
loss  will  Im  processed  in  the  normal 
manner  and  100  percent  of  the  premium 
will  be  due.  Expense  reimbursement 
will  also  be  calculated  on  this  basis.  If 
the  insured  destroys  the  acreage  by  the 
date  designated  in  the  Special 
Provisions  and  does  not  claim  iirsurable 
damage  on  such  acreage,  the  reduced 
rate  will  be  used  to  determine  the 
premium  and  the  reduced  premium  will 
be  used  to  determine  the  expense 
reimbursement. 

Comment:  One  comment 
recommended  that  if  the  terms  of  the 
Late  Planting  Agreement  Option  are 
added  to  the  Small  Grains  Micy,  an 


option  should  be'allowed  fw  insureds  to 
decline  this  coverage.  The  comment 
supported  giving  insureds  the 
opportunity  to  make  a  management 
decision  on  whether  their  late  planted 
acreage  has  coverage. 

Response:  Provisions  for  late  planting 
coverage  have  been  added  to  these 
provisions  in  order  to  provide  more 
complete  coverage  for  insureds.  If 
insureds  are  allowed  to  opt  out  of  die 
coverage  it  may  result  in  adverse 
selection  against  the  insurer.  When 
agronomic  conditions  are  good  many 
insureds  would  tend  to  opt  out  of  the 
coverage,  but  if  growing  conditions  are 
poor,  insureds  would  tend  to  keep  the 
coverage. 

Comment:  One  comment  inquired 
about  the  lack  of  availability  of  the  late 
planting  option  for  late  planted  winter 
wheat.  The  comment  pointed  out  that 
the  option  is  available  for  both  fall  and 
spring  planted  barley,  and  suggested 
that  it  ^  available  for  winter  wheat. 

Response:  FCIC  has  received 
comments  indicating  that  the  wheat 
final  planting  dates  are  now  set  as  late 
as  it  is  normally  practical  to  plant.  The 
additional  planting  period  allowed  by 
the  Late  Planting  Agreement  Option 
(LPAO)  permits  planting  too  late  in  the 
year  to  expect  production  equal  to  or  in 
excess  of  the  insurance  guarantee 
provided  by  the  Option.  Although 
coverage  similar  to  that  provided  by  the 
current  LPAO  will  no  longer  be 
available,  coverage  for  winter  wheat 
planted  after  the  final  planting  date  will 
be  available  imder  the  prevented 
planting  provisions  (section  12).  FCIC 
received  no  comments  opposed  to 
removing  the  LPAO  for  winter  wheat. 

Comment:  One  comment 
recommended  changing  the  wcuding  in 
subsection  6.(d)  to:  “If  you  do  not  select 
one  of  the  options  for  alternate  coverage, 
you  agree  that  in  coimties  for  which  the 
special  provisicms  designate  both  a  fall 
final  plating  date  and  a  spring  final 
planting  date,  any  damage  to  f^l 
planted  wheat  which  occurs  between 
the  fall  final  planting  date  smd  the 
spring  final  planting  date  due  to  any 
cause  is  not  insured’’ 

Response:  Subsection  6.(d) 
(renumbmed  as  6.(c)  in  this  final  rule) 
is  intended  solely  to  inform  the  insured 
of  the  availability  erf  the  Wheat  Winter 
Coverage  EncUnsement.  Section  7 
(Insurance  Period)  clearly  indicates  the 
coverage  limitations  for  fall  planted 
wheat  in  counties  with  both  fall  and 
spring  final  planting  dates.  Additional 
language  in  subsection  6.(d)  is  not 
necessary. 

Comment:  A  comment  suggested  that 
FCIC  provide  a  deadline  for  selecting 


Option  A  or  B  under  the  Winter 
Coverage  Option. 

Response:  The  sales  closing  date  will 
be  the  last  date  an  insured  can  select 
either  Option  A  or  B  under  the  Winter 
Coverage  Option.  FCIC  agrees  that  the 
Option  should  indicate  this  date  and 
has  revised  it  accordingly. 

Comment:  One  comment  stated  that  if 
wheat  insurance  attaches  at  different 
times  depending  on  which  style  of 
insurance  a  grower  has  purchased,  it 
will  lead  to  administrative  problems. 

The  comment  suggested  that  insurance 
on  wheat  attach  on  the  day  the  acreage 
is  planted  or  the  date  the  application  is 
accepted — whichever  is  later. 

Response:  The  insurance  provisions 
attach  on  the  later  of  the  date  the 
application  is  accepted  or  the  date  the 
crop  is  planted.  This  does  not  vary 
bas^  on  the  insurance  options  cAiosen 
by  the  insured. 

Comment:  One  comment  indicated 
concern  that  the  replant  provision  could 
be  interpreted  to  mean  that  a  crop  that 
had  sustained  1%  damage  before  the 
final  planting  date  must  be  replanted. 
The  comment  recommended  “damage’’ 
be  defined  to  mean  damaged  to  the 
extent  that  the  crop  will  not  be  further 
cared  for,  will  not  be  harvested,  or  will 
be  abandoned. 

Response:  FQC  agrees  that  the 
amount  of  damage  should  be  clarified. 
Language  has  been  added  clarifying  that 
any  acreage  damaged  to  the  extent  that 
growers  in  the  area  would  not  further 
care  for  the  crop  must  be  replanted 
unless  replanting  is  not  practical.  Tlie 
same  change  has  been  made  to  similar 
provisions  for  barley  and  wheat  acreage 
(subparagraphs  7.(a)(2)(ii),  7.(aK2)(iii), 
and  7.(a){2Miv)). 

Comment:  C^e  comment  stated  that 
clarification  is  needed  regarding  the 
definition  of  practical  to  replant.” 

Response:  FCIC  agrees  with  the 
comment  and  has  clarified  the 
definition.  The  new  definition  clarifies 
that  it  is  practical  to  replant  if  it  is  “our 
determination,  after  loss  or  damage  to 
the  insured  crop,  based  on  factors, 
including  but  not  limited  to  moisture 
availability,  condition  of  the  field,  time 
to  crop  maturity,  etc.,  that  a  replanting 
of  the  insured  crop  will  attain  maturity 
in  the  remainder  of  the  crop  year.” 

Comment:  A  comment  inquired  as  to 
the  practicality  of  replanting  wheat 
before  the  fall  planting  date. 

Response:  Replanting  wheat  before 
the  fall  final  planting  date  is  considered 
practical  if  certain  conditions  are  met. 

Comntent:  Three  comments  suggested 
that  coverage  limitations  applicable  to 
winter  wb^t  also  apjriy  to  winter 
bariey.  One  of  the  comments  also 
inquired  if  the  requirement  that  a 
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written  request  be  made  to  insure  fall 
planted  wheat  in  counties  with  only  a 
spring  final  planting  date  would  result 
in  extra  paperwork. 

Response:  FCIC  agrees  that  the 
limitations  that  apply  to  wheat  should 
also  apply  to  barley.  The  provisions 
have  been  modified  accordingly.  A 
written  request  to  insure  the  fall  planted 
acreage  will  serve  to  notify  the  insurer 
that  a  crop  inspection  is  necessary  in 
the  spring  to  determine  whether  or  not 
an  adequate  stand. exists  in  the  spring. 

Comment:  One  comment  noted  that 
the  provisions  of  section  7  specifically 
state  that  spring  wheat  damaged  prior  to 
the  spring  final  planting  date  must  be 
reseeded.  The  comment  recommended 
that  specific  wording  be  added  to  state 
that  damaged  fall  wheat  must  be 
reseeded  prior  to  the  fall  final  planting 
date  and  Aat  no  replanting  pajmient 
lies. 

esponse:  FCIC  agrees  that  this 
clarification  should  be  made.  The 
provisions  have  been  modified  to  state 
that  any  acreage  damaged  prior  to  the 
fall  final  planting  date  must  be 
replanted  to  winter  wheat  unless  FCIC 
agrees  it  is  not  practical.  Paragraph 
9.(a)(4)  clearly  indicates  that  a 
replanting  payment  for  damage 
occurring  prior  to  the  fall  final  planting 
date  is  not  allowed.  Therefore,  language 
regarding  replanting  payments  was  not 
added. 

Comment:  The  following  questions 
regarding  winter  wheat  were  submitted: 

a.  When  winter  wheat  is  planted  in  a 
coimty  that  has  only  a  spring  final 
planting  date,  will  Uie  winter  wheat  be 
insured  using  the  spring  wheat  yield  or 
will  the  RSO  set  a  winter  wheat  yield  on 
the  written  agreement? 

b.  Will  the  winter  wheat  production 
be  considered  spring  wheat  for  APH 
purposes  or  must  winter  wheat  APH 
yield  be  established? 

c.  What  production  guarantee  is  used 
to  determine  if  the  winter  wheat  has  an 
adequate  stand? 

Response:  The  provision  that  applies 
to  these  questions  is  imchanged  from 
the  present  wheat  endorsement. 
Actuarial  tables  for  the  counties  in 
question  do  not  designate  a  wheat  type. 
When  a  type  is  not  designated,  the 
guarantee  is  based  on  wheat  production 
without  regard  to  the  type.  This 
guarantee  is  used  for  APH  piuposes  and 
is  also  used  to  determine  whether  or  not 
an  adequate  stand  exists. 

Comment:  For  winter  wheat  in 
counties  that  only  have  a  spring  final 
planting  date,  the  policy  states  that 
insurance  will  attach  on  the  earlier  of 
the  spring  final  planting  date  or  the  date 
the  insurer  agrees  to  accept  the  acreage. 
The  policy  also  requires  insureds 
planting  winter  wheat  in  these  coimties 


to  request  insurance  for  winter  planted 
wheat.  One  comment  suggested  that 
because  the  insurer  must  inspect  the 
crop  to  determine  if  an  adequate  stand 
exists,  insurance  should  attach  when 
the  insurer  agrees  to  accept  liability  (not 
on  the  spring  final  planting  date).  The 
comment  suggested  that  the  applicable 
sentence  in  subparagraph  7.(a)(2)(v) 
should  be  revised  to  read  as  follows; 

..*  *  *  Insurance  will  attach  to  acreage 
having  an  adequate  stand  on  the  date  we 
agree  to  accept  the  acreage  for 
insurance.” 

Response:  The  policy  language  was 
written  to  set  a  specific  date  by  which' 
the  insurer  must  accept  liability.  The 
language  requires  insurers  to  inspect 
acreage  in  a  timely  manner  so  that  the 
insured  can  be  advised  about  the 
coverage  level  prior  to  the  spring  final 
planting  date.  No  changes  have  been 
made  in  the  provisions. 

Comment;  Under  the  winter  coverage 
endorsement,  FQC  is  giving  producers 
two  additional  coverage  options  for 
losses  on  winter  wheat  that  is  damaged 
prior  to  the  spring  final  planting  date.  A 
Montana  producer  expressed  concern 
that  the  new  provisions  may  change  the 
cvurent  basic  winter  wheat  coverage  and 
premiiun  levels. 

Response:  The  basic  coverage  imder 
the  wheat  provisions  is  similar  to  the 
existing  wheat  endorsement.  The 
changes  (primarily  replanting  payments 
in  certain  instances)  may  have  a  small 
impact  on  the  rate  charged  for  the  base 
coverage.  The  new  basic  policy  (without 
the  Wheat  Winter  Coverage 
Endorsement)  clearly  states  that  winter 
wheat  damaged  prior  to  the  spring  final 
planting  date  must  be  replanted  in 
counties  with  both  winter  and  spring 
final  planting  dates. 

Comment:  One  comment 
recommended  that  the  calendar  dates 
for  the  end  of  the  insurance  period  be 
moved  to  the  Special  Provisions.  The 
comment  also  indicated  that  it  is 
incorrect  to  state  that  the  end  of  the 
insurance  period  is  “October  31 
following  planting  in  all  other  states” 
because,  in  many  states,  the  crop  is 
planted  prior  to  October  31. 

Response:  FCIC  agrees  that  language 
regarding  the  end  of  the  insurance 
period  is  incorrect  and  has  made 
appropriate  corrections.  The  Common 
Crop  Insurance  Policy  (§  457.8),  to 
which  the  Small  Grains  Crop  Provisions 
attaches,  requires  that  the  calendar  date 
for  the  end  of  the  insurance  period  be 
indicated  in  the  crop  provisions.  FCIC 
will  consider  placing  this  date  in  the 
Special  Provisions  at  a  later  date. 

Comment:  One  comment  expressed 
concern  that  the  provisions  pertaining 
to  sufficient  or  improper  application  of 


insect  or  disease  control  measures  could 
lead  FCIC  towards  micro-management. 
The  comment  also  indicated  that  an 
over-zealous  appraiser  could  xmjustly 
claim  that  a  producer  did  not  use  the 
right  timing,  kind  of  pesticide,  or  the 
equipment  for  application. 

Response:  Language  indicates  that 
crop  damage  caused  by  insects  or 
disease  is  covered  imless  the  damage  is 
due  to  insufficient  or  improper 
application  of  control  measures.  It  has 
always  been  the  loss  adjustor’s 
responsibility  to  determine  if  good 
farming  practices  are  carried  out  by  the 
producer.  This  responsibility  includes 
determining  if  cultural  practices 
necessary  to  control  insects  and  disease 
are  followed.  The  new  language  does 
not  change  current  loss  adjustment 
procedures,  or  give  loss  adjustors  the 
latitude  to  require  unreasonable  control 
measures.  The  language  is  intended  to 
clearly  advise  insureds  that  they  are 
expected  to  take  control  measures  that 
typically  would  be  used  in  the  area. 

Comment:  One  comment 
recommended  adding  the  following 
language  under  failure  of  water  supply 
as  an  insured  cause  of  loss:  “(water 
source  and  means  for  supplying 
irrigation  water,  without  regard  to 
equipment  or  facilities).  This  includes 
the  water  source,  dams,  canals,  ditches, 
pipelines,  etc.,  necessary  to  supply 
water  for  movement  from  the  source  to 
the  acreage  but  does  not  include  any 
irrigation  equipment  or  facilities.” 

Response:  Failiure  of  the  irrigation 
water  supply  during  the  insurance 
period  is  a  covered  cause  of  loss.  The 
“supply”  includes  several  items  not 
included  in  the  recommendation,  e.g., 
aquifers,  precipitation,  etc.  Also  covered 
are  off-farm  irrigation  facilities  and 
equipment  used  by  water  regulators  and 
suppliers.  The  recommended  language 
would  not  provide  coverage  when  such 
facilities  failed.  Language  in  the 
proposed  rule  will  remain  unchanged. 

Comment:  One  comment  inquired  if 
the  provision  concerning  wheat  replant 
payments  includes  replant  payments  for 
vrinter  wheat  as  well  as  spring  wheat. 

Response:  The  provisions  provide  a 
replant  payment  for  winter  wheat  in 
counties  with  both  a  fall  and  spring 
final  planting  date,  only  if  the  winter 
wheat  is  damaged  after  the  fall  final 
planting  date.  A  replant  payment  is  also 
provided  to  replant  spring  wheat  in 
counties  with  a  spring  final  planting 
date. 

Comment:  Five  comments  were 
received  opposing  paying  replant 
payments  for  wheat.  TTie  comments 
stated  that:  (a)  Insureds  have  not 
requested  replant  payments  for  spring 
wheat;  (b)  insureds  are  currently 
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replanting  or  “sweetening”  staiuis  at 
their  own  minimal  expense:  (c)  replant 
payments  for  ^ring  wheat  will  not 
reduce  indemnity  payments  because 
insureds  already  replant  at  their  own 
expense;  (d)  the  cost  of  replanting  wheat 
is  much  less  than  other  spring  crops;  (e) 
unnecessary  increased  loss  adjustment 
expense  will  result;  (f)  if  FCIC  persists 
with  implementation  of  this  proposal, 
provisions  addressing  these  increased 
expenses  should  be  made;  (g)  without  a 
commensurate  increase  in  rates,  adding 
a  replant  payment  has  the  net  effect  of 
increasing  the  loss  ratio;  (h)  this 
provision  will  tremendously  impact  the 
loss  adjiistment  expense;  (i)  the  replant 
provisions  are  extremely  hard  to  react  to 
on  a  timely  basis  and  very  expensive  to 
administer,  and  (j)  replants  on  row 
crops  are  normally  confined  to  smaller 
areas  with  fewer  miles  to  travel.  The 
same  is  not  applicable  to  other  small 
grains. 

Response:  The  intended  effects  of 
replanting  payments  are  to:  (1)  Provide 
coverage  requested  by  wheat  growers; 

(2)  provide  reimbursement  to  insureds 
for  replanting  expenses;  (3)  reduce 
indemnities  by  encouraging 
replacement  of  damaged  or  destroyed 
crops:  and  (4)  provide  equity  among  the 
various  crops.  FQC  imderstaiuls  that 
administrative  costs  will  be  associated 
with  this  coverage,  however,  replant 
payments  are  a  loss  control  mechanism 
and  may  outweigh  any  additional 
administrative  costs.  Comments 
received  did  not  establish  findings  that 
all  damaged  acreage  is  presently 
replanted  in  the  absence  of  a  paynment. 

Comment:  One  comment 
recommended  revising  language 
concerning  wheat  replant  payrments  to 
s{>ecify  that  damage  must  be  due  to  an 
insurable  cause  of  loss  in  order  for  a 
replay  payment  to  be  made. 

Response:  FQC  agrees  with  the 
comment  and  has  revised  the  language 
accordingly. 

Comment:  The  provisions  require  that 
wheat  be  damaged  to  the  extent  that  the 
remaining  stand  will  not  produce  at 
least  90  percent  of  the  production 
guarantee  for  the  unit  to  qualify  for  a 
replant  payment  One  comment  stated 
that  these  provisions  crmflict  with  the 
winter  coverage  options  because  the 
options  indicate  a  replant  payment  can 
be  made  on  a  portion  of  a  luiit.  The 
comment  recommended  changing  the 
language  to  allow  a  replant  payment  if 
the  remaining  stand  will  not  produce  at 
least  90  percrait  of  the  production 
guarantee  for  the  acreage  as  opposed  to 
the  unit. 

Comment:  FQC  agrees  that  changing 
the  language  as  recommended  makes 
replanting  payment  provisions 


consistent  between  the  Basic  Policy  and 
Winter  Wheat  Coverage  Endorsement. 
Changes  have  been  made  accordingly. 

Comment:  The  provisions  do  not 
include  any  limitaticm  regarding  the 
date  an  insured  can  repl^t  and  be 
eligible  for  a  replanting  payment.  One 
comment  recommend^  adding  a 
provision  requiring  that  acreage  be 
replanted  within  25  days  after  the 
spring  final  planting  date  to  remain 
eligible  for  a  replant  payment.  The 
comment  also  recommended  clarifying 
if  “sweetening”  is  considered 
replanting. 

Response:  FQC  agrees  that  replanting 
should  take  place  within  25  days  after 
the  spring  final  planting  date  and  has 
added  appropriate  language.  The 
provision  has  been  chang^  to  indicate 
that  planting  new  seed  into  an  existing 
damaged  stand  at  a  reduced  seeding  rate 
will  not  be  considered  replanting. 

Comment:  One  comment  stated  that 
the  replant  payment  provisions  do  not 
indicate  the  consequences  when  wheat 
is  replanted  using  a  practice  that  is 
uninsurable  for  an  original  planting. 

The  comment  recommended  the 
following  language  be  added  to  clearly 
indicate  what  happens  in  such  a 
situation;  “When  wheat  is  replanted 
using  a  practice  that  is  iminsurable  for 
an  original  planting,  the  liability  for  the 
unit  will  be  reduc^  1^  the  amount  of 
the  replanting  payment.  The  premium 
amount  will  be  based  on  the  original 
liability.” 

Response:  FQC  agrees  with  the 
comment  and  has  added  the  language  as 
recommraded. 

Comment:  One  comment 
recommmded  that  replant  payments 
apply  onto  wheat.  In  addition,  the 
comment  recommended  clarification 
that  no  replant  payment  for  barley,  oats, 
rye  or  flax  will  be  provided. 

Response:  The  provisions  already 
clearly  state  that  a  replant  payment  is 
allowed  only  for  wheat.  Fiulher 
clarification  is  not  necessary.  After  loss 
ex(>erience  with  wheat  replanting 
payments  is  analyzed,  replanting 
payment  coverage  may  be  extended  to 
barley,  oats,  lye  and  flax. 

Comment:  One  comment  inquired 
why  the  number  of  days  a  representative 
sample  must  be  left  unharvested  has 
been  changed  from  15  to  30. 

Response:  The  provisiems  have  been 
revised  to  require  that  representative 
samples  be  left  until  the  earlier  time  the 
insurer  gives  amsent  to  destroy  the 
samples  or  15  days  after  harvest. 

Comment:  One  comment  stated  that 
the  proposed  provisions  do  not  link  the 
time  notice  is  given  with  the 
requirement  to  leave  representative 
samples  of  the  insured  crop.  In  addition. 


the  provisions  do  not  cleariy  indicate 
that  a  sample  is  required  for  each  field 
in  the  unit.  The  comment  recommended 
that  there  be  some  indication  that  the 
requirements  in  this  provision  are  in 
addition  to  the  insured’s  duties 
contained  in  the  Common  Crop 
Insurance  Policy.  The  comment  also 
recommended  that  the  following 
language  be  used;  “In  addition  to  your 
duties  contained  under  section  14  of  the 
Common  Crop  Insurance  Policy 
(§  457.8),  if  you  initially  discover 
damage  to  any  insured  crop  within  15 
days  of,  or  during  harvest,  you  must 
leave  r^resentative  samples  of  the 
unharvested  crop  for  our  inspection. 

The  samples  must  be  at  least  10  feet 
wide  and  the  entire  length  of  each  field 
in  the  unit,  and  must  not  be  harvested 
or  destroyed  until  the  earlier  of  our 
inspection  or  30  days  after  harvest  is 
completed  on  the  unit.” 

Response:  FQC  agrees  with  the 
comment  and  has  changed  the 
provisions  as  recommended  with  the 
exception  of  the  30  day  requirement. 

Comment:  One  comment  inquired 
about  the  intent  of  the  provisions  imder 
the  heading,  “EKities  in  the  Event  of 
Damage  or  loss.” 

Response:  This  provision  requires  that 
representative  samples  be  left  when 
notice  of  damage  is  given  within  15 
days  of,  or  during  harvest.  It  does  not 
apply  only  when  the  producer  is  going 
to  destroy  the  acreage.  The  intent  of  this 
provision  is  to  enable  the  loss  adjustor 
to  have  a  reasonable  amount  of  time  to 
inspect  a  portion  of  the  undisturbed 
crop  and  determine  the  extent  of 
insurable  damage.  After  the  crop  is 
harvested  it  can  be  extremely  difficult  to 
accurately  determine  the  extent  of 
insurable  damage. 

Comment:  One  comment  suggested 
clarifying  the  provisions  imder  section 
11,  “Settlement  of  Claim”,  by  indicating 
that  mixed  grains  will  be  graded  based 
on  a  sample  of  the  insured 
(predominant)  grain. 

Response:  According  to  current 
procedure,  mixed  grains  may  be  quality 
adjusted  if  the  predominant  grain  is 
separable  from  other  grains  in  the  mix. 
Additionally,  the  predominant  grain 
must  meet  policy  requirements  for 
quality  adjustment.  This  is  a  procedural 
matter  and  will  remain  in  loss 
adjustment  procedure  handbooks. 

Comment:  Two  comments 
recommended  that  the  provisions  be 
revised  to  state  that  only  those  optional 
units  on  which  production  is 
commingled  will  be  combined.  As 
proposed,  the  provisions  require  that  all 
optional  units  within  a  basic  unit  be 
combined  when  production  is 
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commingled  between  any  optional 
units. 

Response:  FQC  agrees  with  the 
comment  and  has  revised  the  provisions 
accordingly. 

Ck)mment:  One  comment  stated  that 
language  under  section  11,  “Settlement 
of  Claim”,  is  misleading  because  it 
indicates  that  “All  appraised  production 
which  is:  Not  less  than  the  production 
guarantee  will  be  counted  for  acreage 
that  is  abandoned  *  *  *”  This  could 
lead  the  reader  to  believe  that  only 
appraised  production  in  excess  of  the 
production  guarantee  will  be  counted. 
The  comment  recommended  revising 
the  language  as  follows:  “All  appraised 
production  as  follows:  Not  less  dian  the 
production  guarantee  for  acreage  which 
is  abandoned  *  * 

Response:  FdC  agrees  with  the 
comment  and  has  revised  the  language 
as  recommended. 

Comment:  One  comment  suggested 
that  “appraised  production”  be  defined 
in  the  policy.  The  comment  also 
inquired  if  FQC  intends  to  include 
definitions  of  “appraised  production,” 
“harvested  production”  and  “uninsured 
causes”  in  the  small  grains  policy? 

Response:  The  term  “appraised 
production”  is  defined  in  the 
provisions.  “Harvested  production”  and 
“uninsured  causes”  are  definitive  terms 
and  do  not  require  specific  definitions. 

Comment:  Cme  comment  suggested 
clarifying  the  provisions  under  section 
11,  “^ttlement  of  Claim”,  by  revising 
the  language  to  read  as  follows:  “(i)  not 
less  than  the  production  guarantee  for: 

(a)  acreage  which  is  abandoned,  (b)  put 
to  another  use  without  our  consent,  (c) 
damaged  solely  by  uninsured  causes,  or 
(d)  for  which  you  fail  to  provide  records 
of  production  that  are  acceptable  to  us.” 

Response:  FQC  agrees  that  separating 
the  items  in  the  language  makes  it  easier 
to  read  and  revisions  have  been  made 
accordingly. 

Comment:  One  comment 
recommended  that  the  provisions  under 
section  11,  “Settlement  of  Claim”,  be 
revised  to  allow  adjusting  production 
for  both  (1)  moisture  exceeding  the 
requirements  in  the  policy  and  (2) 
quality  deficiencies  exce^ing  the  grade 
requirements  stated  in  the  policy  for 
each  small  grain  crop.  The  comment 
also  recommended  that  an  adjustment 
for  moisture  should  be  addressed  using 
moisture  charts  in  the  hemdbook. 

Response:  FQC  agrees  with  the 
comment  and  has  revised  the  provisions 
so  that  adjustments  for  moisture  and 
quality  are  determined  separately. 

Comment:  One  comment  inquired  if 
individuals  licensed  under  the  United 
States  Warehouse  Act  are  qualified  to 
determine  grade  due  to  damaged 


kernels,  shrunken  or  broken  kernels, 
defects,  sound  barley,  thin  barley,  sound 
oats,  etc.  The  comment  also  inquired  if 
tests  for  vomitoxin  by  state  university 
labs  and  commercial  labs  licensed  by 
the  state  will  continue  to  be  acceptable. 

Response:  Grain  graders  licensed 
under  the  United  States  Warehouse  Act 
are  authorized  to  inspiect,  weigh,  and 
grade  grain  for  the  purposes  of 
warehouse  receipts.  Ability  to  grade 
grain  varies  considerably.  When  grade 
problems  exist  and  elevator  personnel 
are  unable  to  adequately  establish  the 
quality,  samples  are  generally  sent  to 
Federal  Grain  Inspection  Service  (FGIS) 
for  a  grade  determination.  FGIS  has  the 
authority  to  make  final  grade 
determinations.  Insurers  who  are 
uncomfortable  with  grade 
determinations  made  by  individuals 
licensed  under  the  United  States 
Warehouse  Act  should  send  samples  to 
FGIS  for  final  grade  determination. 
Specialized  tests,  such  as  tests  for 
vomitoxin,  must  be  performed  by  a 
qualified  laboratory.  Language 
specifying  that  specialize  tests  must  be 
performed  by  a  laboratory  approved  by 
the  insurer  has  been  added  to  the 
provisions. 

Comment:  One  comment 
recommended  clarifying  the  definition 
of  “local  market  price”. 

Response:  FQC  agrees  that  the 
definition  should  be  clarified  and  ha^ 
done  so. 

Comment:  Two  comments 
recommended  changing  the  term  “final 
inspection”  under  section  11, 

“Statement  of  Claim”,  to  either:  “final 
settlement”  or  “the  date  the  loss  is 
adjusted.” 

Response:  The  date  of  the  final 
inspection  is  used  to  determine  values 
used  in  quality  adjustment.  This  is  the 
date  the  claim  is  completed.  Changing 
the  term  to  either  of  the  above 
suggestions  does  not  significantly  clarify 
the  provision. 

“  Comment:  One  comment 
recommended  revising  the  provisions 
concerning  quality  adjustment  under 
section  11,  “Statement  of  Claim”,  to  the 
following:  “The  value  we  use  for  the 
damaged  production  will  reflect  only 
reduction  in  value  to  the  requirements 
outlined  in  11(d).  It  will  not  reflect  any 
reduction  in  value  due  to  moisture 
content,  iminsured  causes,  charges  for 
drying,  handling  or  processing  or  any 
other  reduction.” 

Response:  FQC  agrees  with  the 
comment  and  has  revised  the  language 
accordingly. 

Comment:  One  comment  expressed 
concern  over  FQCs  option  to  utilize 
prices  of  outside  maricets  as  opposed  to 


local  markets  to  establish  the  value  for 
local  grain. 

Response:  This  provision  allows 
insurers  to  seek  higher  prices  for 
damaged  grain  which  may  result  in  the 
insured  receiving  compensation  from  a 
buyer  rather  than  from  an  insurance 
indemnity.  This  provision  should  help 
reduce  indemnities  and  keep  premiums 
lower. 

Comment:  One  comment  suggested 
requiring  damaged  grain  with  zero  value 
be  destroyed  prior  to  paying  any 
indemnity. 

Response:  Once  a  loss  adjuster 
determines  a  crop  has  no  value  it  should 
remain  the  insured’s  choice  how  to 
handle  its  disposition.  Loss  adjustors 
are  trained  to  make  accurate  evaluations 
of  crop  potential  and  any 
determinations  made  by  them  should  be 
accepted  by  the  insurer.  The  suggested 
language  has  not  been’ added. 

Comment:  One  comment 
recommended  that  a  provision  be  added 
to  clarify  that  any  discount  used  to 
establish  the  net  price  of  damaged 
production  be  usual,  customary,  and 
reasonable. 

Response:  FQC  agrees  with  the 
comment  and  has  revised  the  provision 
accordingly. 

Comment:  One  comment 
recommended  revising  paragraph 
11. (d)(3)  regarding  moisture  reduction 
to  read  as  follows:  “Production  eligible 
for  moisture  adjustment  will  be  reduced 
by  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excess  of  *  *  *.” 

Response:  FQC  agrees  with  the 
comment  and  has  revised  the  paragraph 
accordingly. 

Comment:  Four  comments  indicated 
that  it  is  difficult  to  assess  provisions  of 
the  Winter  Coverage  Endorsement 
without  knowing  die  premium  rates. 

One  of  the  comments  points  out  that 
dissatisfaction  would  occur  with  the 
Endorsement  when  premium  rates  are 
published.  The  author  of  another 
comment  expressed  concern  that  the 
proposed  Options  may  erode  the 
affordable  value  of  the  insurance 
product  in  counties  currently  covered 
by  the  Winter  Coverage  Option/Fall 
Seeded  Endorsement.  If  Option  B  is 
priced  too  high,  it  may  cause  a 
migration  of  business  to  the  less 
expensive  Option  A  or  the  basic 
endorsement.  The  result  would  be  less 
significant  protection,  on  an  affordable 
basis,  and  an  overall  devaluation  of  the 
effectiveness  of  the  insurance  product  in 
counties  that  currently  have  the  Winter 
Coverage  Option. 

Response:  Final  rate  determinations 
cannot  be  made  until  the  endorsement 
provisions  are  finalized.  Any  premium 
rate  changes  will  reflect  the  coverage 
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provided  by  regulations  published  in 
this  final  rule.  Adequate  time  will  be 
allowed  to  inform  insureds  of  coverage 
and  rate  changes,  and  for  insureds  to 
make  choices  regarding  their  insurance 
protection. 

Comment:  Three  comments  stated 
that  it  will  be  necessary  to  provide  extra 
training  to  insurance  agents  before  they 
sell  the  Winter  Coverage  Endorsement. 

Response:  FQC  agrees  that  it  is 
imperative  to  properly  train  insurance 
agents  regarding  program  changes. 
Adequate  training  will  be  provided 
prior  to  implementing  program  changes 
contained  in  the  new  Winter  Coverage 
Endorsement. 

Comment:  One  comment  stated  that 
“conservation  compliance  requirements 
are  encouraging  more  intensive 
rotational  systems.  Producers 
throughout  South  Dakota  are  opting  to 
use  both  Spring  wheat  and  Winter 
wheat  within  their  rotational  systems. 
Unfortunately  for  many  producers,  they 
are  unable  to  buy  winter  wheat  coverage 
in  a  large  portion  of  the  state.”  The 
comment  suggested  that  serious 
consideration  be  given  to  allowing 
insurance  coverage  for  both  wheats  on 
a  state  wide  basis. 

Response:  The  Wheat  Winter 
Coverage  Endorsement  will  be  available 
in  all  South  Dakota  counties  that 
currently  have  both  fall  and  spring  final 
planting  dates.  Research  is  being  done 
by  FQC  to  determine  if  the 
Endorsement  should  be  available  in 
other  coimties.  Expanded  availability 
will  depend  on  the  outcome  of  this 
research. 

Comment:  One  comment  submitted 
the  following  questions:  If  an  insured 
chooses  to  destroy  damaged  acreage 
covered  by  the  Wheat  Winter  Coverage 
Endorsement,  can  they  destroy  only 
damaged  acres,  or  do  they  have  to 
destroy  all  the  remaining  acres  in  the 
unit?  Is  spring  wheat  insurable  on  acres 
indemnified  imder  Winter  Wheat 
Option  A?  Will  the  insxired  qualify  for 
a  replant  payment  on  those  acres? 

Response:  The  insured  may  destroy 
only  the  damaged  acres  on  the  unit  and 
qualify  for  coverage  as  long  as  at  least 
20  acres  or  20  percent  of  the  acreage  in 
the  unit  does  not  have  an  adequate 
stand  to  produce  at  least  90  percent  of 
the  production  guarantee  for  the 
acreage.  Under  Option  A,  an  insured 
may  choose  to  have  the  acreage 
appraised,  destroy  damaged  winter 
wheat,  or  plant  spring  wheat  on  the 
acreage  and  insure  it  separately.  If  the 
insured  chooses  to  accept  an  appraisal 
of  the  remaining  potential,  a  replant 
payment  is  not  allowed,  even  if  the 
acreage  is  replanted  to  spring  wheat. 


Comment:  One  comment 
recommended  adding  the  following  to 
the  last  sentence  in  paragraph  3  of  the 
Winter  Coverage  Endorsement:  “*  *  * 
unless  we  agree  in  writing  that  it  is 
practical  to  replant  after  the  spring  final 
planting  date.” 

Response:  The  provisions  of 
paragraph  3  do  not  prevent  a  replant 
payment  for  acreage  replanted  after  the 
spring  final  planting  date.  It  is  not 
necessary  to  extend  coverage  after  the 
period  covered  by  the  Winter  Coverage 
Endorsement. 

Comment:  One  comment  stated  that 
the  word  “damage,”  used  in  the  Winter 
Coverage  Endorsement,  can  be 
interpreted  to  mean  that  a  crop  which 
has  suftered  one  percent  damage  can 
either  be  replanted,  carried  to  harvest  or 
destroyed.  The  comment  recommended 
that  “damage”  be  qualified  to  mean 
damaged  to  the  extent  that  the  crop  does 
not  have  the  potential  to  produce  the 
yield  used  to  determine  the  production 
guarantee,  will  not  be  further  cared  for, 
will  not  be  harvested  or  will  be 
abandoned. 

Response:  Coverage  under  both 
Options  A  and  B  is  limited  to  situations 
in  which  at  least  20  acres  or  20  percent 
of  the  acreage  in  the  unit,  whichever  is 
less,  is  damaged  to  the  extent  that  it 
does  not  have  an  adequate  stand  to 
produce  at  least  90  percent  of  the 
production  guarantee  for  the  acreage 
(see  first  paragraphs  under  Options  A 
and  B). 

Comment:  Two  comments  indicated 
that  since  one  of  the  choices  the  insiired 
has  under  the  Winter  Coverage  Option 
is  to  replant  to  spring  wheat,  the  notice 
of  damage  should  be  required  by  the 
spring  final  planting  date.  The  deadline 
for  notice  of  loss  under  the  current  Fall- 
Winter  Coverage  Option  is  the  spring 
final  planting  date. 

Response:  FCIC  agrees  that  notice  of 
damage  under  the  Endor^ment  should 
be  provided  by  the  spring  final  planting 
date.  The  provisions  have  been  revised 
accordingly. 

Comment:  Eight  comments  were 
received  regarding  coverage  limitations 
under  Option  A  of  the  Wheat  Winter 
Coverage  Endorsement.  The  comments 
stated  ^at  limiting  coverage  for 
damaged  wheat  to  30  percent  of  the 
production  guarantee,  after  the  time 
period  covered  by  the  Endorsement,  is 
inappropriate.  A  crop  carried  on  after 
the  winter  coverage  period  would  have 
a  potential  much  greater  than  30  percent 
of  the  production  guarantee.  Two  of  the 
comments  recommended  allowing 
coverage  to  remain  at  the  full 
production  guarantee  when  the  insured 
continues  to  care  for  the  crop.  One 
comment  recommended  allowing 


coverage  to  remain  in  place  at  the  actual 
cnm  potential. 

Response:  Option  A  limited  coverage 
to  30  percent  of  the  production 
guarantee  even  if  the  insured  elected  to 
carry  the  damaged  wheat  to  harvest. 

FQC  has  revised  Option  A  to  allow 
coverage  to  continue  based  on  the  full 
guarantee  if  the  production  potential  on 
the  spring  final  planting  date  is  such 
that  growers  in  (he  area  continue  to 
maintain  the  crop. 

Comment:  The  author  of  one 
comment  submitted  the  following 
questions:  Under  Option  A  of  the  Wheat 
Winter  Coverage  Endorsement,  is  70 
percent  of  the  production  guarantee 
levied  against  total  production  on 
damaged  acres  only?  What  if  there  is 
winter  damage  and  the  insurer  was  not 
informed  until  after  harvest? 

Response:  Option  A  clearly  indicates 
that  the  amount  of  production  to  count 
will  not  be  less  than  70  percent  of  the 
production  guarantee  for  the  damaged 
acreage.  If  notice  of  damage  is  not  given 
in  accordance  with  policy  provisions, 
and  such  lack  of  notice  interferes  with 
determination  of  covered  damage,  a 
claim  may  not  be  payable  for  the  imit. 

Comment:  One  comment  outlined 
concerns  that  the  coverage  under  Option 
A  will  not  be  sufficient  to  cover 
production  costs  incurred  before  the 
crop  must  be  destroyed.  The  comment 
also  inquired  about  the  actual  premium 
costs. 

Response:  Option  A  of  the  Wheat 
Winter  Coverage  Endorsement  is 
desimed  as  a  lower  cost  alternative  to 
the  mil  coverage  of  Option  B.  Although 
full  production  costs  may  not  be 
covered,  there  is  a  significant  increase 
in  coverage  over  the  base  policy  which 
does  not  provide  protection  imless  the 
crop  is  replanted.  Rate  determinations 
cannot  be  made  until  the  Endorsement 
provisions  are  finalized.  The  premium 
rates  for  Option  A  will  reflect  the 
coverage  provided  by  regulations 
published  in  this  final  rule. 

Comment:  One  comment 
recommended  adding  language  to  the 
Wheat  Winter  Coverage  Endorsement 
that  would  state  that  when  damaged 
winter  wheat  is  replanted  to  spring 
wheat,  the  spring  wheat  will  have  the 
winter  wheat  guarantee. 

Response:  FQC  agrees  that 
clarification  is  needed  and  has  revised 
the  language  accordingly. 

Comment:  Two  comments  were 
received  regarding  the  provisions  in  the 
Wheat  Winter  Coverage  Endorsement 
that  allow  an  insured  to  destroy 
damaged  wheat  acreage,  replant  the 
acreage  to  spring  wheat,  and  consider 
such  replanted  acreage  as  a  separate 
crop.  One  comment  indicated  that  the 
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endorsement  may  cause  program  abuse 
by  encouraging  an  insured  to  gamble 
and  seed  winter  wheat  if  he  is  normally 
a  spring  wheat  producer.  If  there  is  not 
a  good  stand  in  the  spring,  the  insured 
could  destroy  the  crop,  collect  an 
indemnity,  and  plant  spring  wheat  as  is 
normally  done.  The  second  comment 
indicated  that  the  provision  will  cause 
FQC  to  insure  two  different  crops  of 
wheat  on  the  same  acreage  during  one 
crop  year,  which  could  cause  a  myriad 
of  administrative  problems. 

Response:  As  written,  both  Option  A 
and  B  allow  an  insured  to  destroy 
damaged  winter  wheat,  receive  any 
applicable  indemnity  payment,  and 
then  replant  to  spring  wheat.  The  spring 
wheat  can  then  be  insured  separately  for 
a  separate  premium.  If  the  insured  is 
forced  to  include  acreage  replanted  to 
spring  wheat  as  part  of  the  winter  imit. 
a  significant  coverage  provided  by  the 
options  is  eliminate.  FQC  does  not 
anticipate  the  administrative  difficulties 
will  be  unmanageable. 

Comment:  The  following  question 
was  submitted:  “Under  Option  A,  if 
damaged  winter  wheat  is  replanted  to 
spring  wheat,  does  the  harvested  spring 
wheat  production  count  against  the 
winter  wheat  unit  production 
guarantee?” 

Response:  Yes. 

Comment:  The  following  question 
was  submitted:  “Does  the  winter  wheat 
guarantee  continue  on  the  replanted 
spring  wheat  crop  under  paragraph  b  of 
Option  B.” 

Response:  Yes. 

Comment:  One  comment  stated  that 
Option  B  provides  better  coverage  than 
Option  A  and  will  be  more  attractive  to 
insiureds.  The  comment  found  no 
appreciable  differences  between  the 
new  Option  B  and  former  Winter 
Coverage  Option  for  wheat. 

Response:  Option  B  is  not  similar  to 
the  current  Winter  Coverage 
Endorsement.  Option  B  allows  idling 
wheat  (planted  to  replace  damaged 
winter  wheat)  to  be  treated  as  a  separate 
crop.  The  ciuront  Endorsement  requires 
that  spring  wheat  in  this  sitiiation  be  a 
part  of  the  winter  wheat  unit.  This  new 
choice  provides  more  comprehensive 
coverage  than  the  current  ^dorsement. 

Comment:  One  comment  inquired  if 
FQC  is  aware  of  the  recommendations 
from  the  meeting  of  the  Montana 
Committee  and  &e  Billings  RSO 
regarding  clarification  of  die  Malting 
Barley  Option. 

Response:  FQC  has  considered  and 
incorporated  the  recommendations  of 
the  Billings  Regional  Service  Office  and 
the  Montana  Committee.  The 
recommendations  were  to:  (1)  Include  a 
clearer  definition  of  the  entity  (i.e.,  a 


brewery  or  business  that  makes  or  sells 
malt  or  processed  mash  to  a  brewery) 
contracting  with  the  insured  to  produce 
malting  barley;  and  (2)  clearly  state  that 
the  insurer’s  liability  under  the  Option 
is  limited  to  the  lesser  of  the  number  of 
contracted  bushels  or  the  production 
guarantee. 

Comment:  One  comment  inquired  if 
malting  barley  basic  imits  can  be 
divided  into  optional  imits  by  section/ 
ASCS  FSN  an^or  irrigated/non- 
irrigated  acreage.  The  comment  stated 
that  if  this  division  is  possible, 
paragraph  4  of  the  Malting  Barley 
Option  needs  to  be  revised  to  refer  to 
the  Small  Crains  Crop  Provisions,  not 
the  Basic  Provisions. 

Response:  Paragraph  4  of  the  Malting 
Barley  Option  refers  to  the  “Basic 
Policy,”  not  the  “Basic  Provisions.”  The 
“Basic  Policy”  includes  all  provisions 
applicable  to  small  grains  (teth  the 
Conunon  Crop  Insurance  Policy,  and  the 
Small  Grains  Crop  Provisions).  Revision 
is  not  necessary. 

Comment:  A  comment  recommended 
that  the  approved  malting  barley 
varieties  be  specified  in  the  Special 
Provisions. 

Response:  FQC  agrees  with  the 
comment  and  has  specified  the  varieties 
in  the  Special  Provisions. 

Comment:  A  comment  suggested  that 
the  “date  of  the  final  inspection  for  the 
unit”  be  clarified. 

Response:  The  date  of  the  final 
inspe^on  is  the  date  that  the  loss 
adjustor  completes  the  claim. 

Comment:  One  comment 
recommended  that  the  Malting  Barley 
Option  be  revised  to  allow  adjusting 
production  for  both  (1)  moisture 
exceeding  the  requirements  in  the 
policy  and  (2)  exceeding  the  grade 
requirements  stated  in  ^e  Option. 

Response:  FQC  agrees  witn  the 
comment  and  has  modified  the 
paragraphs  so  that  adjustments  for 
moisture  and  quality  are  determined 
separately. 

During  the  interim  between 
publication  of  the  Small  Crains  Crop 
Provisions  as  a  proposed  rule  and 
preparation  of  this  final  rule,  provisions 
providing  coverage  for  Late  and 
Prevented  Planting  were  added  to  the 
current  Wheat  Endorsement  (§  401.101), 
Barley  Endorsement  (§  401.103),  and 
Oat  ^dorsement  (§  401.105).  These 
provisions  for  Late  and  Prevented 
Planting  Coverage,  which  were 
published  in  the  Federal  Register  on 
December  22, 1993,  have  been 
incorporated  into  this  final  rule  to 
continue  the  coverage  provided  by  the 
current  endorsements  for  barley,  oats, 
and  wheat,  and  to  provide  the  same 
coverage  benefits  to  those  insuring  flax 


or  rye.  In  addition,  FQC  has  determined 
that  revised  language  is  needed  in 
subparagraph  ll.(c){l)(iv)  regarding 
acreage  an  insured  wants  to  put  to 
another  use  prior  to  harvest  These 
provisions  now  allow  an  insured  to 
destroy  such  acreage  when  an  appraisal 
amount  is  not  agreed  upon,  if  the 
insured  agrees  to  leave  representative 
samples  of  the  crop  in  place.  The 
samples  will  be  used  to  later  determine 
the  amount  of  production  to  count. 

Accordingly,  the  rule,  “General  Crop 
Insurance  Relations;  Small  Grains 
Crop  Insurance  Provisions”  published  at 
58  ra  32458  as  revised  as  set  out  below 
is  hereby  adopted  as  final  rule. 

List  of  Sul^ects  in  7  CFR  Part  457 

Crop  insurance;  Barley,  Flax,  Malting 
barley.  Oats,  Rye,  Wheat,  Winter  wheat. 

Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq.),  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  effective 
for  the  1995  and  succeeding  crop  years, 
in  the  following  instances: 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506. 1516. 

2.  7  CFR  Part  457  is  amended  by 
revising  the  heading;  by  adding  and 
reserving  §§  457.9  tJ^ugh  457.100;  and 
by  adding  §§  457.101  Small  Grains  Crop 
I*rovisions.  457.102  Wheat  Crop 
Insurance  Winter  Coverage 
Endorsement,  and  457.103  Malting 
Barley  Option  to  read  as  follows: 

PART  457— COMMON  CROP 
INSURANCE;  REGULATIONS  FOR  THE 
1994  AND  SUBSEQUENT  CONTRACT 
YEARS 

***** 

§457.9-457.100  [Reserved] 

§  457.101  Small  Grains  Crop  Insurance. 

The  Small  Grains  Crop  Insurance' 
provisions  for  the  1995  and  succeeding 
crop  years  are  as  follows: 

United  States  Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 
Small  Grains  Crop  Provisions 

If  a  conflict  exists  between  the  Common 
Crop  Insurance  Policy  (§  457.8)  and  the 
Special  Provisions,  the  Special  Provisions 
will  control.  If  a  conflict  exists  between  these 
Crop  Provisions  and  the  Special  Provisions, 
the  Special  Provisions  will  control. 

1.  Definitioiis 
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(a)  Adequate  stand — A  population  of  live 
plants  per  unit  of  acreage  which  will  produce 
at  least  the  yield  used  to  establish  your 
production  guarantee. 

(b)  Itays— ^lender  days. 

(c)  Final  planting  date — The  date 
contained  in  the  Special  Provisions  by  which 
the  insured  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  production 
guarantee. 

(d)  Good  farming  practices — The  cultural 
practices  necessary  for  the  insured  crop  to 
make  usual  and  normal  progress  toward 
maturity  and  which  can  be  expected  to 
produce  at  least  the  yield  used  to  determine 
the  production  guarantee.  Good  farming 
practices  are  generally  those  in  use  in  the 
county  for  pr^uction  of  the  insured  crop 
and  are  recognized  by  the  Cooperative 
Extension  Service  as  compatible  with 
agronomic  and  weather  conditions  in  the 
area. 

(e)  Ha/vest-^-Combining  or  threshing  the 
insured  crop  for  grain  or  cutting  for  hay  or 
silage  on  any  acreage.  A  crop  which  is 
swathed  prior  to  combining  is  not  considered 
harvested. 

(f)  Initially  planted — ^The  first  occurrence 
of  planting  the  insured  crop  on  insurable 
acreage  for  the  crop  year. 

(g)  Interplanted— Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

(h)  Irrigated  practice — A  method  of 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing  season 
by  appropriate  systems,  and  at  the  proper 
times,  with  the  intention  of  providing  the 
quantity  of  water  needed  to  produce  at  least 
the  yield  used  to  establish  the  production 
guarantee  on  the  irrigated  acreage  planted  to 
the  insured  crop. 

(i)  Late  planted — Acreage  planted  during 
the  late  planting  period. 

(j)  Late  planting  period — (not  applicable  for 
fall-planted  wheat) — ^The  period  that  begins 
the  day  after  the  final  planting  date  for  ^e 
insured  crop  and  ends  twenty-five  (25)  days 
after  the  final  planting  date. 

(k)  Latest  final  planting  date — 

(l)  The  final  planting  date  for  spring- 
planted  acreage  in  all  coimties  for  which  the 
Special  Provisions  designate  a  final  planting 
date  for  spring-planted  acreage  only; 

(2)  The  final  planting  date  for  fall-planted 
acreage  in  all  counties  for  which  the  Special 
Provisions  designate  a  final  planting  date  for 
fall-planted  acreage  only;  or 

(3)  The  final  planting  date  for  spring- 
planted  acreage  in  all  counties  for  which  the 
Special  Provisions  designate  final  planting 
dates  for  both  spring-planted  and  fall-planted 
acreage. 

(1)  Local  market  price — The  cash  grain 
price  per  bushel  for  the  U.S.  No.  2  grade  of 
the  insured  crop  offered  by  buyers  in  the  area 
in  which  you  normally  market  the  insured 
crop.  The  local  market  price  will  reflect  the 
maximum  limits  of  quality  deficiencies 
allowable  for  the  U.S.  No.  2  grade  of  the 
insured  crop.  Factors  not  associated  with 
grading  under  the  Official  United  States 
Standee  for  Grain,  including  but  not 
limited  to  protein,  oil  or  moisture  content,  or 
milling  quality  will  not  be  considered. 


(m)  Nurse  crop  (companion  crop) — A  crop 
planted  into  the  same  acreage  as  another 
crop,  that  is  intended  to  be  harvested 
separately,  and  which  is  planted  to  improve 
growing  conditions  for  the  crop  with  which 
it  is  grown. 

(n)  Planted  acreage — Land  in  which  seed 
has  been  placed  by  a  machine  appropriate  for 
the  insured  crop  and  planting  method,  at  the 
correct  depth.  Into  a  seedbed  which  has  been 
properly  prepared  for  the  planting  method 
and  production  practice.  Except  for  flax,  land 
on  which  seed  is  initially  spread  onto  the  soil 
surface  by  any  method  and  subsequently  is 
mechanically  incorporated  into  the  soil  in  a 
timely  manner  and  at  the  proper  depth  will 
be  considered  planted.  Flax  seed  must 
initially  be  placed  in  rows  to  be  considered 
planted. 

(o)  Practical  to  replant — (subsection  l.(ff) 
of  the  Common  Crop  Insurance  Policy 

(§  457.8)  does  not  apply  to  small  grains.)  Our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moisture  availability, 
condition  of  the  field,  time  to  crop  maturity, 
etc.,  that  a  replanting  of  the  insured  crop  will 
attain  maturity  in  the  remainder  of  the  crop 
year.  It  will  not  be  considered  practical  to 
replant  after  the  end  of  the  late  planting 
period  or  the  final  planting  date  if  a  late 
planting  period  is  not  applicable  (see  section 
7)  except  that  it  may  be  determined  practical 
to  replant  after  the  end  of  the  late  planting 
period  or  the  final  plant  date  if  such 
procedure  is  generally  occurring  in  the  area. 

(p)  Prevented  planting — Inabiltiy  to  plant 
the  insured  crop  with  proper  equipment  by: 

(1)  The  latest  final  planting  date  for  the 
insured  crop  in  the  county;  or 

(2)  The  end  of  the  late  planting  period. 

You  must  have  been  unable  to  plant  the 

insured  crop  due  to  an  insured  cause  of  loss 
that  is  general  in  the  area  (i.e.,  most 
producers  in  the  surrounding  area  are  unable 
to  plant  due  to  similar  insurable  causes)  and 
that  occurs  between  the  sales  closing  date 
and  the  latest  final  planting  date  for  the 
insured  crop  in  the  county  or  within  the  late 
planting  period. 

(q)  Production  guarantee — ^The  number  of 
bushels  determined  by  multiplying  the 
approved  yield  per  acre  by  the  coverage  level 
percentage  you  elect. 

(r)  Replanting — Performing  the  cultural 
practices  necessary  to  replace  seed  for  the 
insured  crop,  and  replacing  the  seed  in  the 
insured  acreage  with  the  expectation  of 
growing  a  successful  crop. 

(s)  Small  grains — Wheat,  barley,  oats,  rye, 
and  flax. 

(t)  Swathed — Severance  of  the  stem  and 
grain  head  from  the  ground  without  removal 
of  the  seed  fix)m  the  head  and  placing  into 

a  windrow. 

(u)  Timely  planted — ^Planted  on  or  before 
the  final  planting  date  designated  in  the 
Special  {^visions. 

2.  Unit  Division 

Unless  limited  by  the  Special  Provisions,  a 
unit  as  defined  in  subsection  l.(tt)  of  the 
Conunon  Crop  Insurance  policy  (§  457.8)  may 
be  divided  into  optional  units  if,  for  each 
optional  unit  you  claim,  all  the  conditions  of 
subsections  2.(a),  (b),  and  (c),  and  the 


conditions  of  paragraph  2.(d)(l),  (d)(2 ,  or 
(d)(3)  are  met,  or  if  we  agree  to  such  division 
in  writing.  Optional  units  must  be 
established  at  the  time  you  file  your  report 
of  acreage  for  each  crop  year. 

(a)  You  must  have  verifiable  records  of 
planted  acreage  and  production  for  each 
optional  unit  for  at  least  the  last  crop  year 
used  to  determine  your  production 
guarantee. 

(b)  You  must  plant  the  crop  in  a  manner 
which  results  in  a  clear  and  discemable 
break  in  the  planting  pattern  at  the 
boundaries  of  each  optional  unit. 

(c)  You  must  have  measurements  of  stored 
production  or  market  production  from  each 
optional  unit  in  a  manner  that  permits  us  to 
verify  the  production  from  the  optional  unit. 

(d)  Each  optional  unit  must  meet  one  or 
more  of  the  following: 

(1)  Optional  Units  by  Section,  Section 
Equivalent,  or  ASCS  Farm  Serial  Number: 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  section. 
In  the  absence  of  sections,  we  may  consider 
parcels  of  land  legally  identified  by  other 
methods  of  measure  including,  but  not 
limited  to:  Spanish  grants,  railroad  surveys, 
leagues,  labors,  or  Virginia  Military  Lands.  In 
areas  which  have  not  been  surveyed  using 
the  systems  identified  above  or  another 
system  approved  by  us,  and  in  areas  where 
boundaries  are  not  readily  discemable,  each 
optional  unit  must  be  located  in  separate 
ASCS  Farm  Serial  Number. 

(2)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-Irrigated  Practices:  In 
addition  to  or  instead  of  establishing  optional 
units  by  section,  section  equivalent,  or  ASCS 
Farm  Serial  Number,  optional  units  may  be 
established  if  each  optional  unit  contains 
only  irrigated  acreage  or  only  non-irrigated 
acreage.  The  irrigated  acreage  may  not  extend 
beyond  the  pmint  at  which  your  irrigation 
system  can  deliver  the  quantity  of  water 
needed  to  produce  the  yield  on  which  your 
guarantee  is  based.  You  must  plant,  cultivate, 
fertilize,  or  otherwise  care  for  the  irrigated 
acreage  and  the  non-irrigated  acreage  in  an 
appropriate  manner. 

(3)  Optional  Units  by  Initially  Planted 
Winter  Wheat  or  Initially  Planted  Spring 
Wheat:  For  wheat  only,  in  addition  to  or 
instead  of  establishing  optional  units  by 
section,  section  equivalent,  or  ASCS  Farm 
Serial  Number  as  described  in  paragraph 
2. (d)(1)  or  by  irrigated  and  non-irrigated 
practices  as  described  in  paragraph  2.(d)(2), 
optional  units  maybe  established  if  each 
optional  unit  contains  only  initially  planted 
winter  wheat  or  only  initially  planted  spring 
wheat.  Optional  units  may  be  established  in 
this  manner  only  in  counties  having  both  fall 
and  spring  final  planting  dates  as  designated 
by  the  Special  Provisions. 

Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  (production 
practice,  type,  variety,  planting  period,  etc.) 
other  than  as  described  under  this  section.  If 
you  do  not  comply  fully  with  these 
conditions,  we  will  combine  all  optional 
units  which  are  not  established  in 
compliance  with  these  provisions  into  the 
basic  unit  from  which  they  were  formed.  We 
may  do  this  at  any  time  we  discover  that  you 
have  failed  to  comply  with  these  conditions. 
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If  failure  to  comply  with  these  provisions  is  Levels,  and  Prices  for  determining 
determined  to  be  inadvertent,  and  if  the  Indemnities)  of  the  Common  Crop  Insurance 

optional  units  are  combined,  the  premium  Policy  (§  457.8)  you  may  select  only  one 

paid  for  electing  optional  units  will  be  price  election  for  each  crop  insured  under 

refunded  to  you.  this  policy  in  the  county. 

3.  Insurance  Guarantees,  Coverage  Levels,  4.  Contract  Changes 
and  Prices  for  Determining  Indemnities  jjjg  contract  change  date  is  December  31 

In  addition  to  the  requirements  under  preceding  the  cancellation  date  for  counties 

section  3  (Insurance  Guarantees,  Coverage  with  an  April  15  cancellation  date  and  June 


Wheat: 

All  Colorado  counties  except  Alamosa,  Archuleta.  Conejos,  Costilla,  Custer,  Delta,  Dolores,  Eagle, 

Garfield,  Grand,  La  Plata,  Mesa,  Moffat,  Montezuma,  Montrose,  Ouray,  Pitkin,  Rio  Bianco,  Rio 
Grande,  Routt,  Saguache,  and  San  Miguel  Counties;  all  Iowa  Counties  except  Plymouth,  Cherokee, 

Buena  Vista,  Pocahontas,  Humbolt,  Wright,  Franklin,  Butler,  Black  Hawk,  Buchanan,  Delaware,  and 
Dubuque  Counties  and  all  Iowa  counties  north  thereof;  all  Wisconsin  Counties  except  Trempealeau, 

Jacks(^,  Wood,  Portage,  Waupaca,  Outagamie,  Brown,  and  Kewaunee  Counties  and  all  Wisconsin 
counties  north  and  west  thereof;  and  all  other  states  except  Alaska,  Arizona,  California,  Connecti¬ 
cut,  Idaho,  Maine,  Massachusetts,  Minnesota,  Montana,  Nevada,  New  Hampshire.  New  York,  North 
Dakota,  Oregon,  Rhode  Island,  South  Dakota,  Utah,  Vermont  Washington,  and  Wyoming. 

Archuleta,  Custer,  Delta,  Dolores,  Eagle,  Garfield,  Grand,  La  Plata,  Mesa,  Moffat,  Montezuma, 

Montrose,  Ouray,  Pitkin,  Rio  Blanco,  Routt,  and  San  Miguel  Counties,  Colorado;  Connecticut; 

Idaho;  Plymouth,  Cherokee,  Buena  Vista,  Pocahontas,  Humboldt,  Wright,  Franklin,  Butler,  Black 
Hawk,  Buchanan,  Delaware,  and  Dubuque  Counties,  Iowa,  and  all  Iowa  counties  north  thereof; 

Massachusetts;  all  Montana  counties  except  Daniels,  Roosevelt,  Sheridan,  and  Valley  Counties; 

New  York;  Oregon;  Rhode  Island;  all  South  Dakota  counties  except  Harding,  Perkins,  Corson, 

Walworth,  Edmonds,  Faulk,  Spink,  Beadle,  Jerauld,  Aurora,  Douglas,  and  Bon  Homme  Counties 
and  all  South  Dakota  counties  north  and  east  thereof;  Washington;  and  all  Wyoming  counties  ex¬ 
cept  Big  Horn,  Fremont,  Hot  Springs,  Park,  and  Washakie  Counties. 

Matanuska-Susitna  County,  Alaska;  Arizona;  California;  Nevada;  and  Utah . 

All  Alaska  Counties  except  Matanuska-Susitna  County;  Alamosa,  Conejos,  Costilla,  Rio  Grande,  and 
Saguache  Counties,  Colorado;  Maine;  Minnesota;  Daniels,  Roosevelt,  Sheridan,  and  Valley  Court- 
ties,  Montana;  New  Hampshire;  North  Dakota;  Harding,  Perkins,  Corson,  Walworth,  Edmunds, 

Faulk,  Spink,  Beadle,  Jerauld,  Aurora,  Douglas,  arxf  Bon  Homme  Counties,  South  Dakota,  and  all 
South  Dakota  counties  north  and  east  thereof;  Vermont;  Trempealeau,  Jackson,  Wood,  Portage, 

Waupaca,  Outagamie,  Brown,  and  Kewaunee  Counties,  Wisconsin,  and  all  Wisconsin  counties 
north  and  west  thereof;  Big  Horn,  Fremont,  Hot  Springs,  Park,  and  Washakie  Counties,  Wyoming. 

Barley: 

All  New  Mexico  counties  except  Taos  County;  Oklahoma,  Missouri,  Illinois,  Indiana,  Ohio,  Pennsylva¬ 
nia,  New  Jersey,  and  all  states  south  and  east  thereof. 

Kit  Carson,  Lincoln,  Elbert,  El  Paso,  Pueblo,  Las  Animas  Counties,  Colorado  and  all  Colorado  Coun¬ 
ties  south  and  east  thereof;  Connecticut;  Kansas;  Massachusetts;  and  New  York. 

Arizona;  California;  and  Clark  and  Nye  Counties,  Nevada  .  October  31  November  30. 

All  Colorado  counties  except  Kit  Carson,  Lincoln,  Elbert  El  Paso,  Pueblo,  and  Las  Animas  Counties  April  15  April  15. 

and  all  Colorado  counties  south  and  east  thereof;  all  Nevada  counties  except  Clark  and  Nye  Coun¬ 
ties;  Taos  County,  New  Mexico;  and  all  other  states  except:  Arizona,  California,  Connecticut,  Kan¬ 
sas.  Massachusetts,  New  York;  and  (except)  Oklahoma,  Missouri,  Illinois,  Indiana,  Ohio,  Pennsylva¬ 
nia,  and  New  Jersey  and  all  states  south  and  east  thereof. 

Oats: 

Alabama;  Arkansas;  Florida;  Georgia;  Louisiana;  Mississippi;  All  New  Mexico  counties  except  Taos  September  30  September  30. 
County;  North  Carolina:  Oklahoma;  South  Carolina;  Tennessee:  Texas;  and  Patrick.  Franklin, 

Pittsylvania,  Campbell,  Appomattox,  Fluvanna,  Buckingham,  Louisa,  Spotsylvania,  Caroline,  Essex, 
and  Westmoreland  Counties,  Virginia,  and  all  Virginia  counties  east  thereof. 

Arizona:  All  California  counties  except  Del  Norte,  Humboldt,  Lassen,  Modoc,  Plumas,  Shasta,  October  31  October  31 . 

Siskiyou  and  Trinity  Counties. 

Del  Norte.  Humbolt,  Lassen,  Modoc,  Plumas.  Shasta,  Siskiyou,  and  Trinity  Counties.  California;  Taos  April  15  April  15. 

County,  New  Mexico;  all  Virginia  counties  except  Patrick,  Franklin,  Pittsylvania,  Campbell, 

Attomattox.  Fluvanna,  Buckingham,  Louisa,  Spotsylvania.  Caroline,  Essex,  and  Westmoreland 
Counties  and  all  Virginia  counties  east  thereof;  and  all  other  except  Alabama,  Arizona.  Arkansas, 

Florida,  Georgia,  Louisiana,  Mississippi,  North  Carolina.  Oklahoma,  South  Carolina,  Tennessee, 
and  Texas. 


Rye: 

All  states .  September  30  September  30. 

Flax: 

All  states .  April  15  April  15. 


county  on  insurable  acreage,  and  for  which  (2)  That  is  planted  for  harvest  as  grain  (a 
premium  rates  are  provided  by  the  actuarial  grain  mixture  in  which  barley  or  oats  is  the 
table;  predominate  grain  may  also  be  insured  if 

(1)  In  which  you  have  a  share;  allowed  by  the  Barley  or  Oat  Sp>ecial 


6.  Insured  Crop 

(a)  The  crop  insured  will  be  each  small 
grain  you  elect  to  insure,  that  is  grown  in  the 


Crop,  state  and  county 


Cancellation 

date 

Termination  dale 

September  30 

September  30. 

September  30 

November  30. 

October  31 

April  15 

November  30. 

April  15. 

September  30 

September  30. 

September  30 

November  30. 

30  preceding  the  cancellation  date  for  all 
other  counties  (see  the  provisions  under 
section  4.  (Contract  changes)  in  the  Common 
Crop  Insurance  Policy  §  457.8). 

5.  Cancellation  and  Termination  Dates 
The  cancellation  and  termination  dates  are; 
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Provisions,  or  if  we  agree  in  writing  to  insure 
such  mixture.  The  crop  insured  will  be  the 
grain  which  is  predominate  in  the  mixture. 

The  production  from  such  mixture  will  be 
considered  as  the  predominate  grain  on  a 
weight  basis); 

(3)  That  is  not: 

(i)  Interplanted  with  another  crop  except  as 
allowed  in  paragraph  6.(a)(2); 

(ii)  Planted  into  an  established  grass  or 
legume;  or 

(iii)  Planted  as  a  nurse  crop,  unless  planted 
as  a  nurse  crop  for  new  forage  seeding,  but 
only  if  seeded  at  a  normal  rate  and  Intended 
for  harvest  as  grain. 

(4)  We  may  agree,  in  writing,  to  insure  a 
crop  prohibited  under  paragraph  6.(a)(3)  if 
you  so  request.  Your  request  to  insure  such 
crop  must  be  in  writing,  and  submitted  to 
your  agent  not  later  than  15  days  after  the 
acreage  reporting  date. 

(b)  If  you  anticipate  destroying  any  acreage 
prior  to  harvest  you: 

(1)  May  report  all  planted  acreage  when 
you  report  your  acreage  for  the  crop  year  and 
specify  any  acreage  to  be  destroyed  as 
uninsurable  acreage.  (By  doing  so,  no 
coverage  will  be  considered  to  have  attached 
on  the  specified  acreage  and  no  premium 
will  be  due  fur  such  acreage.  If  you  do  not 
destroy  such  acreage,  you  will  be  subject  to 
the  under-reporting  provisions  contained  in 
subsection  6.(f)  of  the  Common  Crop 
Insurance  Policy  (§  457.8));  or 

(2)  If  the  actuarial  table  provides  a  reduced 
premium  rate  for  acreage  destroyed  by  a  date 
designated  in  the  Special  Provisions,  you 
may  report  all  planted  acreage  as  insurable 
when  you  report  your  acreage  for  the  crop 
year.  Premium  will  be  due  on  all  the  acreage. 
Your  premium  amount  will  be  reduced  by 
the  amount  shown  on  the  Actuarial  Table  for 
any  acreage  you  destroy  prior  to  a  date 
designated  in  the  Special  Provisions  if  you 
do  not  claim  an  indemnity  on  such  acreage. 

In  accordance  with  subsection  14.(b)  of  the 
Common  Crop  Insurance  Policy  (§  457.8), 
you  must  obtain  our  consent  before  and  give 
us  notice  after  you  destroy  any  of  the  insured 
crop  so  your  acreage  report  can  be  revised  to 
make  you  eligible  for  this  reduction  in 
premium. 

(c)  In  counties  for  which  the  Wheat  Special 
Provisions  designate  both  fall  and  spring 
final  planting  dates,  you  may  elect  a  winter 
coverage  endorsement  for  wheat.  This 
endorsement  provides  two  options  for 
alternative  coverage  for  wheat  that  is 
damaged  between  the  fall  final  planting  date 
and  the  spring  final  planting  date.  Coverage 
under  the  endorsement  will  be  effective  only 
if  you  designate  tho/coverage  option  you  elect 
by  executing  the  endorsement  by  the  sales 
closing  date  for  winter  wheat  in  the  county. 

7.  Insurance  Period 

In  lieu  of  the  requirements  under  section 
11  (Insurance  Period)  of  the  Common  Crop 
Insurance  Policy  (§  457.8),  and  subject  to  any 
provisions  provided  by  the  Wheat  crop 
insurance  winter  coverage  endorsement 
(§  457.102)  if  you  have  elected  such 
endorsement,  the  insvurance  period  is  as 
follows: 

(a)  Insiirance  attaches  on  each  unit  or  part 
thereof  on  the  later  of  the  date  we  accept 


your  application  or  the  date  the  insured  crop 
is  planted. 

(1)  For  oats,  rye  and  flax,  the  following 
limitations  apply: 

(1)  The  acreage  must  be  planted  on  or 
before  the  final  planting  date  designated  in 
the  Special  Provisions  for  the  insured  crop 
except  as  allowed  in  subsection  12.(c). 

(ii)  Any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date,  to  the 
extent  that  growers  in  the  area  would 
normally  not  further  care  for  the  crop,  must 
be  replanted  unless  we  agree  that  replanting 
is  not  practical  (see  subsection  l.(o)). 

(2)  For  barley  and  wheat,  the  following 
limitations  apply: 

(i)  The  acreage  must  be  planted  on  or 
before  the  final  planting  date  designated  in 
the  Special  Provisions  for  the  type  (winter  or 
spring)  except  as  allowed  in  subsection 
12.(c). 

(ii)  Whenever  the  Special  Provisions 
designate  only  a  fall  final  planting  date,  any 
acreage  of  winter  barley  or  wheat  damaged 
before  such  final  planting  date,  to  the  extent 
that  growers  in  the  area  would  normally  not 
further  care  for  the  crop,  must  be  replanted 
to  a  winter  ty'pe  of  the  insured  crop  unless 
we  agree  that  replanting  is  not  practical. 

(iii)  Whenever  the  Special  Provisions 
designate  both  fall  and  spring  final  planting 
dates,  winter  barley  or  wheat  planted  on  or 
before  the  final  planting  date  which  is 
damaged: 

(A)  Before  the  fall  planting  final  planting 
date,  to  the  extent  that  growers  in  the  area 
would  normally  not  filler  care  for  the  crop, 
must  be  replanted  to  a  winter  type  of  the 
insrired  crop  unless  we  agree  that  replanting 
is  not  practical. 

(B)  On  or  after  the  fall  final  planting  date, 
but  before  the  spring  final  planting  date,  to 
the  extent  that  growers  in  the  area  would 
normally  not  further  care  for  the  crop,  must 
be  replanted  to  an  appropriate  variety  of  the 
insured  crop  unless  we  agree  that  replanting 
is  not  practical. 

If  you  have  elected  coverage  under  one  of 
the  available  wheat  winter  coverage  options 
available  in  the  county,  the  insurance  period 
for  wheat  will  be  in  accordance  with  the 
selected  options. 

(iv)  Whenever  the  Special  Provisions 
designate  a  spring  fin^  planting  date,  any 
acreage  of  spring  barley  or  wheat  damag^ 
before  such  final  planting  date,  to  the  extent 
that  growers  in  the  area  would  normally  not 
further  care  for  the  crop,  must  be  replanted 
to  a  spring  type  of  the  insured  crop  unless 
we  agree  that  replanting  is  not  practical. 

(v)  Whenever  the  Special  Provisions 
designate  only  a  spring  final  planting  date, 
any  acreage  o*  fall  planted  barley  or  wheat  is 
not  insur^  unless  you  request  such  coverage 
and  we  agree  in  writing  that  the  acreage  has 
an  adequate  stand  in  the  spring  to  produce 
the  yield  used  to  determine  your  production 
guarantee.  Insurance  will  then  attach  to 
acreage  having  an  adequate  stand  on  the 
earlier  of  the  spring  final  planting  date  or  the 
date  we  agree  to  accept  the  acreage  for 
insurance.  If  such  fall  planted  acreage  is  not 
to  be  insured  it  must  be  recorded  on  the 
acreage  report  as  an  uninsured  fall  planted 
crop. 

(b)  Insurance  ends  on  each  unit  at  the 
earliest  of: 


(1)  Total  destruction  of  the  insured  crop  on 
the  unit; 

(2)  Harvest  of  the  unit; 

(3)  Final  adjustment  of  a  loss  on  the  unit; 

(4)  Septemlwr  25  following  planting  in 
Alaska,  or  October  31  of  the  c^endar  year  in 
which  the  crop  is  normally  harvested  in  all 
other  states;  or 

(5)  Abandonment  of  the  crop  on  the  unit. 

8.  Causes  of  Loss 

In  addition  to  the  provisions  under  section 
12  (Causes  of  Loss)  of  the  Common  Crop 
Insurance  Policy,  any  loss  covered  by  this 
policy  must  occur  within  the  insurance 
period. 

The  specific  causes  of  loss  for  small  grains 
are: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  allowed 
because  of  insufficient  or  improper 
application  of  pest  control  measiues; 

(d)  Plant  disease,  but  not  damage  allowed 
because  of  insufficient  or  improper 
application  of  disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  the  irrigation  water  supply. 

9.  Replanting  Payments 

(a)  A  replant  payment  for  wheat  only  is 
allowed  as  follows: 

(1)  You  comply  with  all  requirements 
regarding  replanting  payments  contained 
under  section  13  (Replanting  Payment)  of  the 
Common  Crop  Insurance  Policy  and  in  any 
winter  coverage  endorsement  for  which  you 
are  eligible  and  which  you  have  elected; 

(2)  The  wheat  must  damaged  by  an 
insurable  cause  of  loss  to  the  extent  that  the 
remaining  stand  will  not  produce  at  least  90 
percent  of  the  production  guarantee  for  the 
acreage; 

(3)  The  acreage  must  have  been  initially 
planted  to  spring  wheat  in  those  counties 
with  only  a  spring  final  planting  date; 

(4)  The  damage  must  occur  after  the  fall 
final  planting  date  in  those  counties  where 
both  a  fall  and  spring  final  planting  date  are 
designated; 

(5)  Replanting  must  take  place  not  later 
than  25  days  after  the  spring  final  planting 
date;  and 

(6)  The  replant  wheat  must  be  seeded  at  a 
rate  that  is  normal  for  initially  planted  wheat 
(if  new  seed  is  planted  at  a  reduced  seeding 
rate  into  a  partially  damaged  stand  of  wheat, 
the  acreage  will  not  be  eligible  for  a 
replanting  p>ayment). 

(b)  No  replanting  payment  will  be  made  for 
acreage  initially  planted  to  winter  wheat  in 
any  county  for  which  the  Special  Provisions 
contain  only  a  fell  final  planting  date. 

(c)  In  accordance  with  subsection  13.(c)  of 
the  Common  Crop  Insurance  Policy  (§457.8), 
the  maximiun  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  20 
percent  (20%)  of  the  production  guarantee  or 
3  bushels,  multiplied  by  your  price  election 
multiplied  by  your  share. 

(d)  When  wheat  is  replanted  using  a 
practice  that  is  uninsurable  for  an  original 
planting,  the  liability  for  the  unit  will  be 
reduced  by  the  amount  of  the  replanting 
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payment.  The  premium  amount  will  not  be 
reduced. 

10.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  your  duties  under  section  14 
of  the  Common  Crop  Insurance  Policy 
(§  457.8),  if  you  initially  discover  damage  to 
any  insured  crop  within  15  days  of,  or  dining 
harvest,  you  must  leave  representative 
samples  of  the  unharvested  crop  for  our 
inspection.  The  samples  must  be  at  least  10 
feet  wide  and  the  entire  length  of  each  field 
in  the  unit,  and  must  not  be  harvested  or 
destroyed  until  the  earlier  of  our  inspection 
or  15  days  after  harvest  of  the  balance  of  the 
unit  is  completed. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
records  of  production  that  are  acceptable  to 
us  for  any: 

(1)  Optional  unit,  we  will  combine  all 
optional  units  for  which  acceptable  records 
of  production  were  not  provided;  or  for  any 

(2)  Basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  from  this  the  total 
production  to  count; 

(3)  Multiplying  the  remainder  by  your 
price  election;  and 

(4)  Multiplying  this  result  by  your  share. 

(c)  The  total  production  (bushels)  to  count 
from  all  insurable  acreage  on  the  unit  will 
include: 

(1)  All  appraised  production  as  follows: 

(i)  Not  less  than  the  production  guarantee 
for  acreage: 

(A)  Which  is  abandoned; 

(B)  Put  to  another  use  without  our  consent; 

(C)  Damaged  solely  by  uninsured  causes;  or 

(D)  For  which  you  fail  to  provide  records 
of  production  that  are  acceptable  to  us; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be  adjusted  for 
quality  deficiencies  and  excess  moisture  in 
accordance  with  subsection  11.  (d)); 

(iv)  Potential  production  on  insured 
acreage  you  want  to  put  to  another  use  or  you 
wish  to  abandon  and  no  longer  care  for,  if 
you  and  we  agree  on  the  appraised  amount 
of  production.  Upon  such  agreement,  the 
insurance  period  for  that  acreage  will  end  if 
you  put  the  acreage  to  another  use  or 
abandon  the  crop.  If: 

(A)  Agreement  on  the  appraised  amount  of 
production  is  not  reached,  you  may  elect  to 
continue  to  care  for  the  crop,  or  we  will  give 
you  consent  to  put  the  acreage  to  another  use 
if  you  agree  to  leave  intact,  and  provide 
sufficient  care  for,  representative  samples  of 
the  crop  in  locations  acceptable  to  us.  The 
amount  of  production  to  count  for  such 
acreage  will  be  based  on  the  harvested 
production  or  appraisals  from  the  samples  at 
the  time  harvest  should  have  occurred.  If  you 
do  not  leave  the  required  samples  intact,  or 
you  fail  to  provide  sufficient  care  for  the 


samples,  our  appraisal  made  prior  to  giving 
you  consent  to  put  the  acreage  to  ano&er  use 
will  be  used  to  determine  the  amount  of 
production  to  count. 

(B)  You  elect  to  continue  to  care  for  the 
crop,  we  will  determine  the  amount  of 
roduction  to  count  for  the  acreage  using  the 
arvested  production,  or  pur  reappraisal  if 
additional  damage  occurs  and  the  crop  is  not 
harvested. 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  wheat,  barley,  oat,  and  rye 
production  may  be  adjusted  for  excess 
moisture  and  quality  deficiencies!  Flax 
production  may  be  adjusted  for  quality 
deficiencies  only. 

(1)  Production  will  be  reduced  by  .12 
percent  for  each  .1  percentage  point  of 
moisture  in  excess  of: 

(1)  13.5  percent  for  wheat; 

(ii)  14.5  percent  for  barley; 

(iii)  14.0  percent  for  oats;  and 

(iv)  16.0  for  rye. 

We  may  obtain  samples  of  the  production 
to  determine  the  moisture  content. 

(2)  Production  will  be  eligible  for  quality 
adjustment  if: 

(i)  Deficiencies  in  quality,  in  accordance 
with  the  Official  United  States  Standards  for 
Grain,  result  in: 

(A)  Wheat  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (^des  U.S.  No. 

5  or  worse)  because  of  test  weight,  total 
damaged  kernels  (excluding  heat  damage), 
shrunken  or  broken  kernels,  or  defects 
(excluding  foreign  material  and  heat 
damage),  or  grading  garlicky,  light  smutty, 
smutty  or  ergoty; 

(B)  Barley  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (^des  U.S.  No. 

5  or  worse)  because  of  test  weight,  percentage 
of  sound  barley,  damaged  kernels,  thin 
barley,  or  black  barley,  or  grading  smutty, 
garlicky,  or  ergoty; 

(C)  Oats  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grade  U.S. 
sample  grade)  because  of  test  weight  or 
percentage  of  sound  oats,  or  grading  smutty, 
garlicky,  or  ergoty; 

(D)  Rye  not  meeting  the  grade  requirements 
for  U.S.  No.  3  (grades  U.S.  No.  4  or  worse) 
because  of  test  weight,  percent  damaged 
kernels  or  thin  rye,  or  grading  smutty, 
garlicky,  or  ergoty; 

(E)  Flaxseed  not  meeting  the  grade 
requirements  for  U.S.  No.  2  (grades  U.S. 
sample  grade)  due  to  damaged  kernels;  or 

(ii)  Substances  or  conditions  are  present, 
including  mycotoxins,  that  are  identified  by 
the  Food  and  Drug  Administration  or  other 
public  health  organizations  of  the  United 
States  as  being  injurious  to  human  or  animal 
health. 

(3)  Quality  will  be  a  factqr  in  determining 
your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided  under 
these  crop  provisions: 

(ii)  The  deficiencies,  substances,  or 
conditions  result  in  a  net  price  for  the 
damaged  grain  that  is  less  than  the  local 
market  price  of  U.S.  No.  2  production; 

(iii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions  are 


made  using  samples  of  the  production 
obtained  by  us  or  by  a  disinterested  third 
party  approved  by  us;  and 

(iv)  The  samples  are  analyzed  by  a  grain 
grader  licensed  under  the  authority  of  the 
United  States  Grain  Standards  Act  or  the 
United  States  Warehouse  Act  with  regard  to 
deficiencies  in  quality,  or  by  a  laboratory 
approved  by  us  with  regard  to  substances  or 
conditions  injurious  to  human  or  animal 
health.  Test  weight  for  quality  adjustment 
purposes  may  be  determined  by  one  loss 
adjustor. 

(4)  Production  of  small  grains  that  is 
eligible  for  quality  adjustment,  as  specified  in 
paragraphs  li;(d)  (2)  and  (3),  will  reduced 
as  follows: 

(i)  The  market  price  of  the  qualifying 
damaged  production  and  the  local  market 
price  will  be  the  prices  on  the  earlier  of  the 
date  such  quality  adjusted  production  is  sold 
or  the  date  of  final  inspection  for  the  unit. 

The  price  for  the  qualifying  damaged 
production  will  be  the  market  price  for  the 
local  area  to  the  extent  feasible.  Discounts 
used  to  establish  the  net  price  of  the  damaged 
production  will  be  limited  to  those  which  are 
usual,  customary,  and  reasonable.  Any 
reduction  in  price  due  to  the  following 
factors  will  not  be  accepted: 

(A)  Moisture  content: 

(B)  Damage  due  to  uninsured  causes;  or 

(C)  Drying,  handling,  processing,  or  any 
other  costs  associated  with  normal 
harvesting,  handling,  and  marketing  of  the 
grain;  except,  if  the  price  of  the  damaged 
production  can  be  increased  by  conditioning, 
we  may  reduce  the  price  of  the  production 
after  it  has  been  conditioned  by  the  cost  of 
conditioning  but  not  lower  than  the  value  of 
the  production  before  conditioning.  We  may 
obtain  prices  from  any  buyer  of  our  choice. 

If  we  obtain  prices  from  one  or  more  buyers 
located  outside  your  local  market  area,  we 
will  reduce  such  prices  by  the  additional 
costs  required  to  deliver  the  production  to 
those  buyers. 

(ii)  The  value  of  the  damaged  or 
conditioned  production  will  be  divided  by 
the  local  market  price  to  determine  the 
quality  adjustment  factor. 

(iii)  The  number  of  bushels  remaining  after 
any  reduction  due  to  excessive  moisture  (the 
moisture-adjusted  gross  bushels  (if 
appropriate))  of  the  damaged  or  conditioned 
production  will  then  be  multiplied  by  the 
quality  adjustment  factor  to  determine  the 
net  production  to  count 

(e)  Any  production  harvested  from  plants 
growing  in  the  insured  crop  may  be  counted 
as  production  of  the  insured  crop  on  a  weight 
basis. 

12.  Late  Planting  and  Prevented  Planting 
(a)  In  lieu  of  paragraph  8.(b)(2)  and 
subsection  l.(aa)  of  the  Common  Crop 
Insurance  Policy  (§  457.8),  insurance  will  be 
provided  for  acreage  planted  to  the  insured 
crop  during  the  late  planting  period  (see 
subsection  (c)),  and  acreage  you  were 
prevented  from  planting  (see  subsection  (d)). 
These  coverages  provide  reduced  production 
guarantees.  The  reduced  guarantees  will  be 
combined  with  the  production  guarantee  for 
timely  planted  acreage  for  each  unit.  The 
premium  amount  for  late  planted  acreage  and 
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eligible  prevented  planting  acreage  will  be 
the  same  as  that  for  timely  planting  acreage. 

If  the  amount  of  premium  you  are  required 
to  pay  (gross  premium  less  our  subsidy)  for 
late  planting  acreage  or  prevented  planting 
acreage  exceeds  the  liability  Oi.-  such  acreage, 
coverage  for  those  acres  will  not  be  provided 
(no  premium  will  be  due  and  no  indemnity 
will  be  paid  for  such  acreage).  For  example, 
assume  you  insure  one  unit  in  which  you 
have  a  100  percent  share.  The  unit  consists 
of  150  acres,  of  which  50  acres  were  planted 
timely,  50  acres  were  planted  7  days  after  the 
hnal  planting  date  (late  planted),  and  50 
acres  are  unplanted  and  eligible  for 
prevented  planting  coverage  To  calculate  the 
amount  of  any  indemnity  which  may  be  due 
to  you,  the  pi^uction  guarantee  for  the  unit 
will  be  computed  as  follows: 

(1)  For  tirrely  planted  acreage,  multiply  the 
per  acre  proo  action  guarantee  for  timely 

{ lanted  acreage  by  the  50  acres  planted 
t.mely; 

(2)  For  late  planted  acreage,  multiply  the 
per  acre  production  guarantee  for  timely 
planted  acreage  by  93  percent  (0.93)  and 
multiply  the  resuh  by  the  50  acres  planted 
late;  and 

(3)  For  prevented  planting  acreage, 
multiply  the  per  acre  production  guarantee 
for  timely  planted  acreage  by  50  percent 
(0.50)  and  multiply  the  result  by  the  50  acres 
eligible  for  prevented  planting  coverage. 

The  total  of  the  three  calculations  will  be 
the  production  guarantee  for  the  unit  Your 
premium  will  be  based  on  the  result  of 
multiplying  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
150  acres  in  the  unit 

(b)  You  must  provide  written  notice  to  us 
if  you  were  prevented  from  planting  (see 
subsection  l.(p)).  This  notice  must  be  given 
not  later  than  three  (3)  days  after. 

(1)  The  final  planting  date  if  you  have 
unplanted  acreage  that  may  be  eligible  for 
prevented  planting  coverage;  and 

(2)  The  date  you  stop  planting  within  the 
late  planting  period  on  any  unit  that  may 
have  acreage  eligible  for  prevented  planting 
coverage. 

(c)  Late  Planting: 

(1)  For  spring-planted  wheat  acreage  in 
counties  for  which  the  Special  Provisions 
designate  a  spring  final  planting  date,  and  ail 
barley,  flax,  oat,  and  rye  acreage  which  is 
planted  after  the  final  planting  date  but  on 
or  before  25  days  after  the  final  planting  date, 
the  production  guarantee  for  ea^  acre  will 
be  r^uced  for  each  day  planted  after  the 
final  planting  date  by. 

(1)  One  percent  (.01)  for  the  first  through 
the  tenth  day;  and 

(ii)  Two  percent  (.02)  for  the  eleventh 
through  the  twenty-fifth  day. 

(2)  In  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the  Common 
Crop  Insurance  Policy  (§  457.8),  you  must 
report  the  dates  the  acreage  is  planted  within 
the  late  planting  period. 

(3)  If  plant!  ng  of  the  insured  crop 
continues  after  the  final  planting  date,  or  you 
are  prevented  from  planting  during  the  late 
planting  period,  the  acreage  reporting  date 
will  be  the  later  of: 

(i)  The  acreage  reporting  date  contained  in 
the  Special  Provisions;  or 


(ii)  Five  (5)  days  after  the  end  of  the  late 
planting  period. 

(d)  Prewnted  Planting  (Including  Planting 
After  the  Late  Planting  Period) 

(1)  If  you  were  prevented  from  planting  the 
insured  crop  (see  subsection  l.(p)),  you  may 
elect: 

(i)  To  plant  the  insured  crop  during  the  late 
planting  period  (The  production  guarantee 
for  such  acreage  will  be  determined  in 
accordance  with  paragraph  12.(c)(l)); 

(ii)  Not  to  plant  this  acreage  to  any  crop 
that  is  intended  for  harvest  in  the  same  crop 
year  (The  production  guarantee  for  such 
acreage  which  is  eligible  for  prevented 
planting  coverage  will  be  50  percent  (50%) 
of  the  production  guarantee  for  timely 
planted  acres.  In  counties  for  which  the 
Special  Provisions  designates  a  spring  final 
planting  date,  the  prevented  planting 
guarantee  will  be  ^sed  on  your  approved 
yield  for  spring-planted  acreage  of  the 
insured  crop.  For  example,  if  your 
production  guarantee  for  timely  planted 
acreage  is  30  bushels  per  acre,  your 
prevented  planting  pi^uction  guarantee 
would  be  equivalent  to  15  bushels  per  acre 
(30  bushels  multiplied  by  0.50).  This 
subparagraph  does  not  prohibit  the 
preparation  and  care  of  the  acreage  for 
conservation  practices,  such  as  planting  a 
cover  crop,  as  long  as  such  crop  is  not 
intended  for  harvest):  or 

(iii)  To  plant  the  insured  crop  after  the  late 
planting  period  (The  production  guarantee 
for  such  acreage  will  be  50  percent  (50%)  of 
the  production  guarantee  for  timely  planted 
acres.  For  example,  if  your  production 
guarantee  for  timely  planted  acreage  is  30 
bushels  per  acre,  your  prevented  planting 
production  guarantee  would  be  equivalent  to 
15  bushels  per  acre  (30  bushels  times  0.50). 
Production  to  count  for  such  acreage  will  be 
determined  in  accordance  with  subsections 
ll.(c)  through  (e)). 

(2)  In  addition  to  the  provisions  under 
section  11  (Insurance  Period),  of  the  Conunon 
Crop  Insurance  Policy  (§457.8)  the  beginning 
of  the  insurance  period  for  prevented 
coverage  is  the  sales  closing  date  designated 
in  the  Special  Provisions  for  the  insured  crop 
in  the  county. 

(3)  Unless  we  agree  in  writing,  prior  to  the 
sales  closing  date,  the  acreage  to  which 

f)revented  planting  coverage  applies  will  be 
imited  as  follows; 

(i)  Eligible  acreage  will  not  exceed  the 
greater  of: 

(A)  The  number  of  acres  planted  to  the 
insured  crop  on  each  ASCS  Farm  Serial 
Number  during  the  previous  crop  year 
(adjusted  for  any  reconstitution  which  may 
have  occurred  prior  to  the  sales  closing  date); 

(B)  The  ASCS  base  acreage  for  the  insured 
crop  reduced  by  any  acreage  reduction 
applicable  to  the  form  under  any  program 
administered  by  the  United  States 
De{)artraent  of  Agriculture;  or 

(C)  One  hundr^  percent  (100%)  of  the 
simple  average  of  the  number  of  acres 
planted  to  the  insured  crop  during  the  crop 
years  that  were  used  to  determine  your  yield; 

Unless  we  agree  in  writing,  prior  to  the 
sales  closing  date,  to  approve  acreage 
exceeding  this  limit. 

(ii)  Acreage  intended  to  be  planted  under 
an  irrigated  practice  will  be  limited  to  the 


number  of  acres  properly  prepared  to  carry 
out  an  irrigated  practice. 

(iii)  A  prevented  planting  production 
guarantee  will  not  be  provided  for. 

(A)  Any  acreage  that  does  not  constitute  at 
least  20  acres  or  20  percent  (20%)  of  the  acres 
in  the  unit,  whichever  is  less; 

(B)  Land  for  which  the  actuarial  table  does 
not  designate  a  premium  rate  unless  you 
submit  a  written  request  for  coverage  for  such 
acreage  prior  to  the  sales  closing  date  for  the 
insult  crop  in  the  county  and  we  provide 

a  written  insurance  offer  for  such  acreage; 

(C)  Land  used  for  conservation  purposes  or 
intended  to  be  or  considered  to  have  been  left 
unplanted  under  any  program  administered 
by  the  United  States  Department  of 
Agriculture; 

(D)  Land  on  which  any  crop,  other  than  the 
insured  crop,  has  been  plant^  and  is 
intended  for  harvest,  or  has  been  harvested 
in  the  same  crop  year;  or 

(E)  Land  which  planting  history  or 
conservation  plans  indicate  would  remain 
fallow  for  crop  rotation  purposes. 

(iv)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and 
reduced  by  the  number  of  acres  of  the 
insured  crop  that  are  timely  planted  and  late 
planted.  For  example,  assume  you  have  100 
acres  eligible  for  prevented  planting  coverage 
in  which  you  have  a  100  percent  (100%) 
share.  The  acreage  is  located  in  a  single 
ASCS  Farm  Serial  Number  which  you  insure 
as  two  separate  optional  units  consisting  of 
50  acres  each.  If  you  planted  60  acres  of  the 
insured  crop  on  one  optional  unit  and  40 
acres  of  the  insured  crop  on  the  second 
optional  unit,  your  prevented  planting 
eligible  acreage  would  be  reduced  to  zero 
(i.e.,  100  acres  eligible  for  prevented  planting 
coverage  minus  100  acres  planted  equals 
zero).  If  you  report  more  acreage  of  the 
insured  crop  under  this  contract  than  is 
eligible  for  prevented  planting  coverage,  we 
will  allocate  the  eligible  acreage  to  insured 
units  based  on  the  number  of  prevented 
planting  acres  and  share  you  report  for  each 
unit. 

(4)  When  the  ASCS  Farm  Serial  Number 
covers  more  than  one  unit,  or  a  unit  consists 
of  more  than  one  ASCS  Farm  Serial  Number, 
the  covered  acres  will  be  pro-rated  based  on 
the  number  of  acres  in  each  unit  or  ASCS 
Farm  Serial  Number  that  could  have  been 
planted  to  the  insured  crop  in  the  current 
crop  year. 

(5)  In  accordance  with  the  provisions  of 
section  6  (Report  of  Acreage)  of  the  Common 
Crop  Insurance  Policy  (§  457.8),  you  must 
report  any  insurable  acreage  you  were 
prevented  from  planting.  This  report  must  be 
submitted  on  or  before  the  acreage  reporting 
date  for  spring-planted  acreage  of  the  insur^ 
crop  in  counties  for  which  the  Special 
Provisions  designates  a  spring  final  planting 
date,  or  the  acreage  reporting  date  for  foil- 
planted  acreage  of  the  insur^  crop  in 
counties  for  which  the  Special  Provisions 
designates  a  fall  final  planting  date  only, 
even  though  you  may  elect  to  plant  the 
acreage  after  the  late  planting  period.  Any 
acreage  you  report  as  eligible  for  prevented 
planting  coverage  which  is  not  eligible  will 
be  deleted  fiom  prevented  planting  coverage. 
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§457.102  Wheat  crop  Insurance  winter 
coverage  endorsentent 

United  States  Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 

Wheat  Crop  Insumnce  Winter  Coverage 
Endorsement 

(This  is  a  Continuous  Endorsement) 

(a)  In  return  for  payment  of  the  additional 
premium  designated  te  the  Actuarial  Table, 
this  endorsement  is  attached  to  and  made 
part  of  yoiu*  Small  Grains  Crop  Provisions 
subject  to  the  terms  and  conditions  described 
herein. 

(b)  This  endorsement  is  available  only  in 
counties  for  which  the  Special  Provisuons 
de^^ate  both  a  fall  &nal  planting  date  and 
a  spring  fiiral  planting  date. 

(c)  This  endorsement  modifies  the 
provisions  of  sections  7  and  11  of  the  Small 
Grains  Crop  Insurance  policy  (§457.101). 

(1)  You  must  have  a  Small  Grains  Crop 
Insurance  policy  in  fence  and  elect  to  insure 
wheat  und^  that  policy. 

(2)  You  may  select  either  Option  A  or 
Option  B.  Failure  to  select  either  Option  A 
or  Option  B  means  that  you  have  rejected 
both  Options  and  this  endorsement  would  be 
void. 

(3)  Insurance  Period.  Coverage  under  this 
endorsement  begins  on  the  later  of  the  date 
we  accept  your  application  for  coverage  or  on 
the  fall  final  planting  date  designated  in  the 
Special  Provisions.  &)verage  ends  on  the 
spring  final  planting  date  designated  in  the 
S{)ecial  Provisions. 

(4)  The  provisions  under  section  14  of  the 
Common  Crop  Insurance  Policy  (§  457.8)  are 
amended  to  require  that  all  notices  of  damage 
must  be  provided  to  us  by  the  spring  final 
planting  date  designated  in  the  Special 
Provisions. 

Option  A  (30  Percent  Coverage  and  Acreage 
Release) 

Whenever  any  winter  wheat  is  damaged 
during  the  insurance  period  (see  section  3, 
above),  and  at  least  20  acres  or  20  percent  of 
the  acreage  in  the  unit,  whichever  is  less, 
does  not  have  an  adequate  stand  to  produce 
at  least  90  percent  of  the  production 
guarantee  for  the  acreoge,  you  may  take  any 
one  of  the  following  actions: 

(a)  Destroy  the  remaining  crop  on  such 
acreage.  By  doing  so,  you  agree  to  accept  an 
amount  of  production  to  count  against  the 
unit  production  guarantee  equal  to  70 
percent  of  the  pr^uction  guarantee  for  the 
damaged  acreage,  or  an  apjnaisal  determined 
in  accordance  with  paragraph  ll.(cKl)  of  the 
Small  Grains  Crop  Insurance  Provisions 
(§457.101)  if  such  an  appraisal  results  in  a 
greater  amount  of  production.  This  amount 
will  be  considered  production  to  count  in 
determining  any  final  indemnity  on  the  unit 
and  will  be  used  to  settle  your  claim  as 
described  in  the  provisions  under  section  11. 
(Settlement  of  Claim)  of  the  Small  Grains 
Crop  Insurance  Provisions  (§457.101).  You 
may  use  such  acreage  for  any  purpose, 
including  planting  and  separately  insuring 
any  other  crop.  If  you  elect  to  utilize  such 
acreage  for  the  production  of  spring  wheat, 
•you  must; 

j  (1)  Plant  the  spring  wheat  in  a  manner 

I  which  results  in  a  clear  and  discernible  break 

i 

I 

I 


in  the  planting  pattern  at  the  boundmy 
between  it  and  any  remaining  winter  wheat; 
and 

(2)  Store  or  market  tlie  productiem  from 
such  acreage  in  a  manner  which  permits  us 
to  verify  the  amount  of  sjuing  wheat 
productim  separately  from  any  winter  wheat 
production. 

In  the  event  you  are  unable  to  provide 
records  of  production  that  are  acceptable  to 
us,  the  spring  wheat  acreage  will  be 
considered  to  be  a  part  of  die  cniginal  winter 
wheat  unit.  If  you  elected  to  insure  the  sfving 
wheat  acre^  as  a  separate  optional  unit,  any 
premium  amount  such  acreage  will  be 
considered  eanmd  and  payable  to  us. 

(b)  Continue  to  care  for  the  damaged  crop. 
By  doing  so,  coverage  will  continue  under 
the  terms  of  the  Common  Crop  Insurance 
Policy  (§  457.8),  the  Small  Grains  Crop 
Insurance  Provisions  (§457.101),  and  this 
Option. 

(c)  Re^dant  the  acreage  to  an  appropriate 
variety  of  wheat,  if  it  is  practical,  and  receive 
a  replanting  payment  in  accordance  with  the 
terms  of  section  9.  (Replanting  Payments)  of 
the  Small  Grains  Crop  Provisions  (§457.101). 
By  doing  so,  coverage  will  continue  under 
the  terms  of  the  Common  Crop  Insurance 
Policy  (§  457.8),  the  Small  Grains  Crop 
Insurance  Provisions  (§457.101),  and  this 
Option,  and  the  production  guarantee  for 
winter  wheat  will  remain  in  effect. 

(^ptkm  B  (With  Full  Winter  Damage 
Coverage) 

Whenever  any  winter  wheat  is  damaged 
during  the  insurance  period  and  at  least  20 
acres  or  20  percent  of  the  acreage  in  the  unit, 
whichever  is  less,  does  not  have  an  adequate 
stand  to  produce  at  least  90  percent  of  the 
production  guarantee  for  the  acreage,  you 
may,  at  your  option,  take  one  of  the  following 
actions; 

(a)  Continue  to  care  for  the  damaged  crop. 
By  doing  so,  coverage  will  continue  under 
the  terms  of  the  Common  Crop  Insurance 
Policy  (§  457.8),  the  Small  (kains  Crop 
Insurance  Provisions  (§  457.101),  and  this 
Option. 

(b)  Replant  the  acreage  to  an  appropriate 
variety  of  wheat,  if  it  is  practical,  and  receive 
a  replanting  payment  in  accordance  with  the 
terms  of  section  9.  (Replanting  Payments)  of 
the  Small  Grains  Crop  Provisions  (§457.101). 
By  doing  so,  coverage  will  continue  under 
the  terms  of  the  Common  Crop  Insurance 
Policy  (§  457.8),  the  Small  Grains  Crop 
Insurance  Provisions  (§457.101),  and  this 
Option,  and  the  production  guarantee  for 
winter  wheat  will  remain  in  effect 

(c)  Accept  our  appraisal  of  the  crop  on  the 
damaged  acreage  as  production  to  count 
against  the  production  guarantee  for  the 
damaged  acreage,  destroy  the  remaining  crop 
on  such  acreage,  and  be  eligible  for  any 
indemnity  due  under  the  terms  of  the 
Common  Crop  Insurance  Policy  (§  457.8)  and 
the  Small  Grains  Crop  Provisions  (§457.101). 
The  appraisal  will  be  considered  production 
to  count  in  determining  any  final  indemnity 
on  the  unit  and  will  be  used  to  settle  your 
claim  as  described  in  the  provisions  of 
section  1C  (Settlement  of  Claim)  of  the  Small 
Crains  Crop  Insurance  Provisions  (§  457.101). 
You  may  use  such  acreage  for  any  purpose. 


including  planting  and  separately  insuring 
any  other  crop.  If  you  elect  to  utilize  such 
acreage  for  the  pr^uction  of  spring  wheat, 
you  must: 

(1)  Plant  the  spring  wheat  in  a  manner 
which  results  in  a  clear  and  discemable 
break  in  the  planting  pattern  at  the  boundary 
between  it  a^  any  remaining  winter  wheat; 
and 

(2)  Store  or  market  the  production  from 
such  acreage  in  a  manner  which  permits  us 
to  verify  tire  amount  of  spring  wlreat 
productitm  separately  from  any  winter  wheat 
production. 

In  the  event  you  are  unable  to  provide 
records  of  production  that  are  acceptable  to 
us,  the  spring  wheat  acreage  will  be 
considered  to  be  a  part  of  ^e  original  winter 
wheat  unit.  If  you  elected  to  insure  the  spring 
wheat  acreage  as  a  separate  optional  unit,  any 
premium  amount  for  such  acreage  will  be 
considered  earned  and  payable  to  us. 

§  457.103  Malting  barley  option. 

The  Malting  Barley  Option  Provisions 
for  the  1995  and  succeeding  crop  years 
are  as  follows: 

United  States  Department  of  Agriculture 
Federal  Crop  Insurance  Corporation 

Small  Grains  Crop  Insurance  Malting  Barley 
Endorsement 

(This  is  a  continuous  Endorsement.  Refer  to 
section  2  of  the  Common  Crop  Insurance 
Policy) 

In  return  for  payment  of  the  additional 
premium  designated  in  the  actuarial  table,  it 
is  hereby  agreed  that  the  Common  Crop 
Insiuance  Policy  (§  457.8)  and  Small  C^ins 
Crop  Provisions  (§457.101)  are  amended  to 
incorporate  the  following  terms  and 
conditions: 

(a)  This  Endorsement  must  be  submitted  to 
us  on  or  before  the  final  date  for  accepting 
applications  for  the  initial  crop  year  in  which 
you  wish  to  insure  your  malting  barley 
acreage  under  this  Optiem. 

(b)  You  must  have  a  Common  Crop 
Insurance  Policy  (§  457.8)  and  a  Small  Grains 
Crop  Insurance  policy  (§457.101)  in  force 
and  elect  to  insure  b^ey  under  those 
policies. 

(c)  You  ■fost  provide: 

(1)  Acceptable  records  of  the  sale  of 
malting  baiiey  for  malting  purposes  for  three 
of  the  previous  five  crop  years  by  the 
production  reporting  date;  and 

(2)  Before  the  acreage  reporting  date, 
written  contract  with  a  brewery  or  business 
that  makes  or  sells  malt  or  processed  mash 
to  a  brewery,  which  states  the  quantity 
contracted  and  purchase  price  or  method  for 
determining  such  price  by  the  acreage 
reporting  date.  Our  liability  under  this 
Option  will  be  limited  to  the  lesser  of  the 
number  of  contracted  bushels  or  your 
production  guarantee. 

(d)  All  barley  acreage  in  the  county  planted 
to  an  approved  malting  variety  in  which  you 
have  a  share  will  be  insured  under  this 
Endorsement.  All  barley  acreage  of  any  non¬ 
malting  variety  will  be  insured  under  the 
terms  of  the  Small  Grains  Endorsement. 
Malting  barley  and  basic  barley  acreage  will 
be  separate  basic  units.  Further  unit  division 
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may  be  allowed  in  accordance  with  the 
Common  Crop  Insurance  Policy. 

(e)  Your  price  election  will  be  provided  by 
the  actuarial  table. 

(f)  In  lieu  of  subparagraphs  ll.(d)(2)(i)(B) 
and  ll.(d)(l)(ii)  of  the  Small  Grains  Crop 
Provisions: 

(1)  Mature  malting  barley  production  will 
be  reduced  .12  percent  for  each  one  tenth  (.1) 
percentage  point  of  moisture  in  excess  of  13.0 
percent;  and 

(2)  Mature  malting  barley  production, 
which  due  to  insurable  causes,  is  not 
accepted  by  a  buyer  of  malting  barley  and 
will  not  meet  the  applicable  standards  for 
two-rowed  or  six-rowed  malting  barley  will 
be  adjusted  by: 

(i)  Dividing  the  value  per  bushel  for  the 
insured  malting  barley  by  the  price  election 
for  malting  barley;  and 

(ii)  Multiplying  the  result  not  to  exceed 
one  (1.0)  by  the  number  of  bushels  of  such 
barley. 

(3)  All  grade  determination  must  be  made 
by  a  grader  licensed  to  inspect  barley  under 
the  United  States  Grain  Standards  Act  using 
samples  obtained  by  a  licensed  sampler  or 
our  loss  adjuster.  Any  production  which  is 
not  sampled  and  graded  as  provided  by  this 
section  will  be  considered  as  malting  barley 
meeting  the  applicable  standards. 

(g)  As  used  in  the  Endorsement: 

(1)  Applicable  standards — For  two-rowed 
and  six-rowed  malting  barley  are  defined  in 
the  Official  United  States  Standards  for 
barley. 

(2)  Approved  malting  variety — The 
varieties  specffied  in  the  Special  Provisions. 

(3)  Brewery — A  facility  where  malt  liquors 
are  commercially  produced  for  human 
consumption. 

(4)  Value  per  bushel  means: 

(i)  The  local  market  price  of  U.S.  No.  2 
barley  (basic  barley]  if  the  insure  mature 
malting  barley  production,  due  to  insurable 
causes,  grades  U.S.  No.  4  or  better  and  does 
not  grade  smutty,  garlicky,  or  ergoty;  or 

(ii)  The  local  market  price  of  basic  barley 
of  the  same  quality  as  the  insiued  malting 
barley,  if  the  malting  barley  does  not  grade 
better  than  U.S.  No.  5. 

The  prices  used  for  this  adjustment  will  be 
the  prices  on  the  earlier  of  the  date  such 
quality-adjusted  barley  is  sold  or  the  date  of 
final  inspection  for  the  unit. 

Done  in  Washington,  DC,  on  February  16, 
1994. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  94-4230  Filed  2-25-94;  8:45  am) 
BILUNO  cooe  3410-08-M 


Animal  and  Plant  Health  Inspection 
Service 

9CFRPart78 

[Docket  No.  93-044-2] 

Official  Brucellosis  Tests 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  by  adding  the  El- 
Tec®  Brucella  A  test  to  the  list  of  official 
tests  for  determining  the  brucellosis 
disease  status  of  test-eligible  cattle  and 
bison.  We  are  taking  this  action  because 
the  D-Tec®  Brucella  A  test  has  exhibited 
a  high  degree  of  specificity  in 
identifying  Brucella  abortus  antibodies. 
Adding  the  D-Tec®  Brucella  A  test  to 
the  list  of  official  tests  for  brucellosis  in 
cattle  and  bison  will  help  prevent  the 
spread  of  the  disease  by  making 
available  an  additional  means  by  which 
animal  health  personnel  may  obtain 
timely  and  accurate  diagnoses  of 
brucellosis. 

EFFECTIVE  DATE:  March  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  D.  Kopec,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services, 
APHIS,  USDA,  room  731,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-6188. 

SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  an  infectious  disease  of 
animals  and  humans  caused  by  bacteria 
of  the  genus  Brucella.  In  its  principal 
animal  hosts — cattle,  bison,  and  swine — 
brucellosis  is  characterized  by  abortion 
and  impaired  fertility.  The  regulations 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations)  govern  the  interstate 
movement  of  cattle,  bison,  and  swine  in 
order  to  help  prevent  the  spread  of 
brucellosis. 

Onicial  brucellosis  tests  are  used  to 
determine  the  brucellosis  disease  status 
of  cattle,  bison,  and  swine.  The 
regulations  stipulate  that  certain  cattle, 
bison,  and  swine  must,  among  other 
requirements,  test  negative  to  an  official 
brucellosis  test  prior  to  interstate 
movement.  Official  brucellosis  tests  are 
also  used  to  determine  eligibility  for 
indemnity  payments  for  animals 
destroyed  because  of  brucellosis.  In 
§  78.1  of  the  regulations,  the  definition 
of  official  test  lists  those  tests  that  have 
been  designated  as  official  tests  for 
determining  the  brucellosis  disease 
status  of  cattle,  bison,  and  swine. 

On  September  27, 1993,  we  published 
in  the  F^eral  Register  (58  FR  50290- 
50291,  Docket  No.  93-044-1)  a  proposal 
to  amend  the  regulations  by  adding  the 
D-Tec®  Brucella  A  test  to  the  list  of 
official  tests  for  determining  the 
brucellosis  disease  status  of  test-eligible 
cattle  and  bison. 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  October  27, 1993.  We 


received  one  comment  by  that  date, 
from  a  veterinary  medical  association. 
The  commenter  supported  our  proposed 
rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

The  rule  change  will  not  add  any 
costs  for  agricultural  producers.  It  will, 
however,  benefit  farmers  and  ranchers 
who,  without  access  to  this  or  the  other 
available  diagnostic  tests,  quarantine  or 
destroy  animals  on  the  basis  of  “false 
positive”  reactions  to  presumptive  tests. 
We  estimate  that  between  200  and  300 
animals  are  unnecessarily  slaughtered 
or  quarantined  each  year  after  having 
falsely  tested  positive  on  presumptive 
tests.  These  losses  could  be  prevented 
by  the  use  of  diagnostic  tests.  The 
addition  of  the  D-Tec®  Brucella  A  test 
as  an  official  test  will  prevent  losses  to 
farmers  and  ranchers  if  they  opt  to  use 
it.  While  losses  resulting  from  false 
positives  affect  only  a  few  farmers  and 
ranchers  each  year,  this  rule  could 
modestly  benefit  all  those  entities  that 
avail  themselves  of  the  D-Tec®  Brucella 
A  test. 

This  rule  is  expected  to  have  a 
beneficial  effect  on  the  producer  of  the 
D-Tec®  Brucella  A  test  and  a  negligible 
negative  impact  on  the  only  other 
producer  of  diagnostic  tests.  Both 
producers  are  small  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  I^empts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 
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Paperwori^  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Bison,  Cattle.  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78  is 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  p»art  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l,  114g. 

115, 117, 120, 121, 123-126, 134b,  134f:  7 
CFR  2.17,  2.51,  and  371.2(d). 

Suboart  A — [Amended] 

2.  In  §  78.1,  in  the  definition  of 
official  test,  paragraph  (a)(ll)  is 
redesignated  as  (aKl2).  and  a  new 
paragraph  (a)(ll)  is  added  to  read  as 
follows: 

§78.1  Definitions. 

***** 

Official  test. 

(a)  *  *  * 

(11)  n-Tec®  Brucella  A  test.  An 
automated  serologic  test  to  determine 
the  brucellosis  disease  status  of  test- 
eligible  cattle  and  bison  when 
conducted  according  to  instructions 
approved  by  APHIS.  The  degree  of 
reactivity  is  measured  by  the  ratio  of  the 
average  optical  density  of  the  sample  to 
that  of  the  Negative  Control  (S/N)  and 
is  expressed  as  Percent  Inhibition  (1-S/ 
N)  X  100.  The  brucellosis  disease  status 
of  the  animals  is  classified  according  to 
the  following  established  criteria: 


Percent  inhibition 

Classification 

Less  than  or  equal  to  40 

Negative. 

percent 

Greater  than  40  percent  artd 

Suspect 

less  than  or  equal  to  70 

percent 

Greater  than  70  percent _ 

Reactor. 

•  •  *  *  « 

Done  in  Washington,  DC,  this  18th  day  of 
February  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

IFR  Doc.  94-4487  Filed  2-25-94;  8:45  ami 
euLMO  CODE  3410-a4-e 


9  CFR  Part  95 

[Docket  Na  92-135-2] 

importation  of  Hoofs 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  animal 
byproduct  importation  regulations  to 
allow  hoofs  that  have  been  disinfected 
in  their  country  of  origin  to  be  imported 
into  the  United  States  without  further 
processing.  Currently,  certain  hoofs 
imported  into  the  United  States  must  be 
consigned  from  the  port  of  first  arrival 
to  an  approved  establishment  having 
facilities  for  their  disinfection.  We  have 
determined,  however,  that  hoofs  that 
have  been  adequately  disinfected  in 
their  country  of  origin  may  be  imported 
into  the  United  States  without  risk  of 
introducing  disease.  This  change  in  the 
regulations  will  give  importers  of  hoofs 
that  require  disinfecticxi  a  choice 
between  importing  disinfected  hoofs 
and  importing  unprocessed  hoofs  for 
disinfection  in  the  United  States. 
EFFECTIVE  DATE:  March  15, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  H.  Cray,  Senior  Staff  Veterinarian, 
Import-Export  Products  Staff,  National 
Center  for  Import-Export,  Veterinary 
Services,  APHIS,  USDA,  room  756, 
Federal  Building.  6505  ^Icrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7885. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  95 
(referred  to  below  as  “the  regulations”) 
contain  restrictions  on  the  importation 
into  the  United  States  of  certain  animal 
byproducts  and  hay  and  straw  in  order 
to  prevent  the  introduction  of  certain 
animal  diseases.  Among  the  regulated 
animal  byproducts  are  animal  hoofs, 
which,  along  with  bones  and  horns,  may 
be  imported  subject  to  the  restrictions 
contained  in  §§95.11  and  95.12. 

On  July  13, 1993,  we  published  in  the 
Federal  Register  (58  FR  37669-37670, 
Docket  No.  92-135-1)  a  proposal  to 
amend  the  regulations  to  allow  hoofs 
that  have  been  disinfected  in  their 
country  of  origin,  using  one  of  five 
approved  disinfection  methods 
specified  in  the  propKtsed  rule,  to  be 
imported  into  the  United  States  without 
additional  treatment.  We  proposed  to 
require  that  the  hoofs  be  accompanied 
by  a  certificate  issued  by  the  national 
government  of  the  country  of  origin  and 
signed  by  an  official  veterinary 
inspector  of  that  country  stating  that  the 
hoofs  have  been  disinfected  and 


describing  the  manner  in  which  the 
disinfection  was  accomplished. 

We  solicited  cfuninents  concerning 
our  proposal  fw  a  60-day  comment 
period  ending  September  13, 1993.  We 
received  one  comment  by  that  date, 
from  a  veterinary  medic^  association. 

The  comment  fully  suppcHled  our 
proposed  rule. 

Tnerefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  fin^  rule  without  change. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  5  U.S.C  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

This  rule  removes  restrictions  on  the 
importation  of  hoofs  by  allowing  hoofs 
that  have  been  processed  in  their 
country  of  origin  to  be  imported  into  the 
United  States  without  further 
processing.  We  have  determined  that 
approximately  2  weeks  are  needed  to 
ensure  that  Animal  and  Plant  Health 
Inspection  Service  personnel  at  ports  of 
entry  receive  official  notice  of  this 
change  in  the  regulations.  Therefore,  the 
Administratot*  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
made  effectiv»15  days  after  publication 
in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  we  have  determined 
that  this  rule:  (1)  Will  have  an  effect  on 
the  economy  of  less  than  $100  million; 
(2)  will  not  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
econcony,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (3)  will 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (4)  will 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  of 
recipients  thereof;  and  (5)  will  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President’s 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

We  have  required  certain  hoofs 
imported  into  the  United  States  to  be 
consigned  directly  firom  the  port  of  entry 
to  an  approved  establishment  that  has 
facilities  for  their  disinfection.  This  rule 
will  allow  hoofs  to  be  imported  into  the 
United  States  without  further  processing 
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if  the  hoofs  have  been  disinfected  using 
an  approved  method  in  their  country  of 
origin.  We  believe  that  adding  this 
option  will  have  little  or  no  economic 
impact  on  U.S.  importers  of  hoofs 
bemuse  it  will  not  significantly  decrease 
their  cost  of  doing  business.  The 
primary  impact  on  these  importers  will 
be  the  added  convenience  of  having  two 
importation  options  from  which  to 
choose. 

The  primary  use  of  disinfected  hoofs 
appears  to  be  in  the  production  of  dog 
chews,  but  that  industry  is  still  in  its 
infancy  and  is  rather  small  in  terms  of 
production  and  numbers  of  producers. 
Based  on  information  available  to  the 
Department,  we  estimate  that  there  are 
currently  fewer  than  10  importers  of 
hoofs  and  approximately  6  producers  of 
dog  chews  made  from  hoofs.  Using  the 
Small  Business  Administration’s  size 
criteria  of  fewer  than  100  employees,  all 
of  these  businesses  would  be  considered 
small  entities. 

We  believe  that  a  few  of  these 
businesses  receive  hoofs  fi’om  both 
foreign  and  domestic  sources.  Because 
the  industry  is  small  and  relatively  new, 
however,  there  are  no  records  available 
concerning  the  number  of  hoofs 
imported  into  the  United  States  or  the 
levels  of  dog  chew  production. 

The  facilities  in  which  hoofs  are 
disinfected  handle  a  variety  of  items, 
with  hoofs  making  up  only  a  small 
percentage  of  the  total  volume  of 
products  processed.  Therefore,  we 
anticipate  that  allowing  hoofs  to  be 
processed  in  their  country  of  origin  will 
have  little,  if  any,  economic  impact  on 
domestic  processors  in  terms  of  lost 
volume  and  revenue. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  efiect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 


List  of  Subjects  in  9  CFR  Part  95 

Imports,  Livestock,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  95  is 
amended  as  follows: 

PART  95— SANITARY  CONTROL  OF 
ANIMAL  BYPRODUCTS  (EXCEPT 
CASINGS),  AND  HAY  AND  STRAW, 
OFFERED  FOR  ENTRY  INTO  THE 
UNITED  STATES 

1.  The  authority  citation  for  part  95  is 
revised  to  read  as  follows: 

Authority:  21  U.S.C  111,  136,  and  136a;  31 
U.S.C  9701;  7  CFR  2.17,  2.51,  and  371.2(d). 

2.  Section  95.11  is  amended  as 
follows: 

a.  The  section  heading  is  revised  as 
set  forth  below. 

b.  The  undesignated  text  of  the 
section  is  designated  as  paragraph  (a). 

c.  A  new  paragraph  (b)  is  added  to 
read  as  set  forth  below. 

§95.11  Bones,  horns,  and  hoofs  for 
trophies  or  museums;  disinfected  hoofs. 
***** 

(b)  Clean,  dry  hoofs  disinfected  in  the 
country  of  origin  may  be  imported 
without  other  restrictions  if  the 
following  conditions  are  met: 

(1)  The  hoofs  have  been  disinfected 
using  one  of  the  following  methods: 

(1)  Dry  heat  at  180'’F  (82.2°C)  for  30 
minutes; 

(ii)  Soaking  in  boiling  water  for  20 
minutes; 

(iii)  Soaking  in  a  0.1  percent  chlorine 
bleach  solution  for  2  hours; 

(iv)  Soaking  in  a  5  percent  acetic  acid 
solution  for  2  hours;  or 

■  (v)  Soaking  in  a  5  percent  hydrogen 
peroxide  solution  for  2  hours. 

(2)  The  hoofs  are  accempanied  by  a 
certificate  issued  by  the  national 
government  of  the  country  of  origin  and 
signed  by  an  official  veterinary 
inspector  of  that  country  stating  that  the 
hoofs  have  been  disinfected  and 
describing  the  manner  in  which  the 
disinfection  was  accomplished. 

Done  in  Washington,  DC,  this  18th  day  of 
Fehruary  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

(FR  Doc.  94-4486  Filed  2-25-94;  8:45  am) 
BILUNQ  XXC  341&-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94  NM  16-AD;  Amendment 
39-8841;  AD  94-05-03] 

Airworthiness  Directives;  British 
Aerospace  Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  ATP  airplanes.  This  action 
requires  inspections  to  detect  damaged 
main  landing  gear  (MLG)  wheel  bearings 
and  replacement  of  discrepant  parts. 

This  amendment  is  prompted  by  reports 
of  failure  of  the  MLG  wheel  bearings. 

The  actions  specified  in  this  AD  are 
intended  to  prevent  detachment  of  a 
MLG  wheel  from  the  airplane. 

DATES:  Effective  March  15, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  15, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  29, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
16-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Jetstre£un 
Aircraft,  Inc.,  P.O.  Box  16029,  Dulles 
International  Airport,  Washington,  DC 
20041-6029,  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The  Qvil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  imsafe  condition  may  exist  on  certain 
British  Aerospace  Model  ATP  airplanes. 
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The  CAA  advises  that  reports  have  been 
received  of  failure  of  the  main  landing 
gear  (MLG)  wheel  bearings  on  Model 
ATP  airplanes.  Investigations  are  under 
way  to  determine  the  cause  of  these 
failures.  This  condition,  if  not  corrected, 
could  result  in  detachment  of  a  MLG 
wheel  from  the  airplane. 

Jetstream  has  issued  Service  Bulletin 
ATT-32— 48,  Revision  1,  dated  January 
28, 1994,  that  describes  procedures  for 
performing  daily  and  pre-flight  detailed 
visual  inspections  to  detect  damage  or 
discoloration  of  the  main  wheel  hub 
caps  and  of  the  outer  side  of  the 
inflation  valve  side  hubs  on  the  MLG 
wheels.  (This  service  bulletin  references 
Dunlop  Service  Bulletin  AHA  1663-32- 
1088,  Revision  1,  dated  January  13, 

1994,  as  the  appropriate  source  of 
service  information.)  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  CAA 
Airworthiness  Directive  007-12-93, 
dated  December  22, 1993,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (FAR) 
(14  CFR  21.29)  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  CAA  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  CAA,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  MLG  wheel 
bearings,  which  could  result  in 
detachment  of  the  MLG  wheel  from  the 
airplane.  This  AD  requires  daily  and 
pre-flight  detailed  visual  inspections  to 
detect  damage  or  discoloration  of  the 
main  wheel  hub  caps  and  of  the  outer 
side  of  the  inflation  valve  side  hubs  on 
the  MLG  wheels.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  Jetstream  service 
bulletin  described  previously. 

This  AD  also  requires  replacement  of 
the  entire  MLG  wheel  assembly  and 
bearings  with  a  serviceable  wheel 
assembly  and  bearings,  if  any  damage  or 
discoloration  is  detected  during  any 
inspection.  The  replacement  is  required 
to  be  accomplished  in  accordance  with 
the  airplane  maintenance  manual. 


Operators  should  note  that,  although 
Jetstream  Service  Bulletin  ATP-32-48, 
Revision  1,  dated  January  28, 1994, 
specifies  that  certain  pilots  may  perform 
both  the  daily  and  pre-flight 
inspections,  it  is  the  FAA’s 
determination  that  both  inspections 
must  be  performed  by  appropriately 
certificated  maintenance  personnel,  as 
specified  in  §  43.3  of  the  FAR  (14  CFR 
43.3). 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists*  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES.”  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-16-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action”  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-05-03  British  Aerospace  (Commercial 
Aircraft),  Limited:  Amendment  39-8841. 
Docket  94-NM-16-AD. 

Applicability:  Model  ATP  series  airplanes; 
constructor’s  numbers  2001  through  2063 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  main  landing  gear 
(MLG)  wheel  bearings,  which  could  result  in 
detachment  of  a  MLG  wheel  horn  the 
airplane,  accomplish  the  following: 
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(a)  Within  24  hours  after  the  effective  date 
of  this  AD,  perform  cleaning  and  a  detailed 
visual  inspection  to  detect  damage  or 
discoloration  of  the  wheel  hub  caps  and  of 
the  outer  side  of  the  inflation  valve  side  hubs 
on  the  MLG  wheels,  in  accordance  with 
paragraph  2j\.(l)  of  the  Accomplishment 
instructions  of  Jetstream  Service  Bulletin 
ATP-32-48,  Revision  1,  dated  january  28, 
1994.  Thereafter,  prior  to  the  first  flight  of 
each  day,  repeat  this  cleaning  and  inspection. 
The  cleaning  and  inspection  must  be 
performed  by  appropriately  certificated 
maintenance  personnel  as  specified  in  §43.3 
of  the  Federal  Aviation  Regulations  (FAR).  If 
any  damage  or  discoloration  is  found  during 
any  inspection  required  by  this  paragraph, 
prior  to  further  flight,  replace  the  existing 
MLG  wheel  assembly  and  bearings  with  a 
serviceable  wheel  assembly  and  bearings  in 
accordance  with  the  airplane  maintenance 
manual 

(b)  Following  accomplishment  of  the  initial 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  each  flight,  with  the  exception 
of  the  first  flight  of  each  day,  perform  a  pre¬ 
flight  detailed  visual  inspection  to  detect 
damage  or  beat  discoloration  of  the  wheel 
hub  cap  and  the  outer  side  of  each  inflation 
valve  side  hub  on  the  MLG  wheels,  in 
accordance  with  paragraph  2.A.(2)  of  the 
Accomplishment  Instructions  in  Jetstream 
Service  Bulletin  ATP-32-48,  Revision  1, 
dated  January  28, 1994.  The  pre-flight 
inspections  must  be  perfc^med  by 
appropriately  certificated  maintenance 
personnel,  as  specified  in  §  43.3  of  the  FAR. 
if  any  damage  or  discoloration  is  found 
during  any  inspection  required  by  this 
paragraph,  prior  to  further  flight,  replace  the 
existing  MLG  wheel  assembly  and  bearings 
with  a  serviceable  wheel  assembly  and 
bearings  in  accordance  with  the  airplane 
maintenance  manual. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirementr  of  this  AD  can  be 
accomplished. 

(e)  The  cleaning  and  inspections  shall  be 
done  in  accordance  with  Jetstream  Service 
Bulletin  ATP-32-48,  Revision  1,  dated 
January  28, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.SC 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Jetstream  Aircraft.  Iru:.,  P.O. 
Box  16029,  Dulles  International  Airport, 
Washington.  DC  20041-6029.  Copies  may  be 


inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
March  15, 1994. 

Issued  in  Renton,  Washington,  on  February 
18, 1994. 

DarreU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Parts  771  and  774  . 

[Docket  No.  931116-3316] 

Revisions  to  the  Export  Administration 
Regulations;  Elimination  of  the 
Ceitification  Requirements  for  General 
License  GLR 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations 
(EAR),  by  eliminating  the  Shipper’s 
Export  Declaration  (SED)  certification 
requirements  for  exports  and  reexports 
of  replacement  parts  and  equipment 
under  General  License  GLR  to  Country 
Groups  Q,  T.  V,  W,  and  Y.  These 
reporting  requirements  were  originally 
imposed  as  a  traclcing  system  to  help 
determine  how  well  the  replacement 
provisions  of  General  License  GLR  were 
working.  BXA  has  determined  that 
placing  the  symbol  GLR  on  the  SED  is 
in  itself  a  certification  that  the 
conditions  of  the  general  license  are 
understood  and  that  the  exporter  will 
comply  with  the  terms  of  the  general 
license.  However,  the  removal  of  the 
certification  requirement  does  not 
relieve  the  exporter  of  any 
recordkeeping  obligations  or  other 
export  clearance  provisions  contained 
in  the  EAR. 

This  rule  also  eliminates  the  reporting 
requirement  regarding  servicing 
commodities  imported  from  Country 
Groups  Q,  W,  or  Y  and  eliminates  the 
reporting  requirements  regarding  certain 
reexports  of  one-for-one  replacements 
and  replacement  equipment. 

EFFECTIVE  DATE:  This  rule  is  effective 
February  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Muldonian,  Office  of 
Technology  and  Policy  Analysis,  Bureau 


of  Export  Administration,  U.S. 
Department  of  Commerce,  Telephone: 
(202)  482-2440. 

SUPPLEMENTARY  INFORMATION:  Exporters 
are  reminded  that  listing  CJeneral 
License  GLR  on  the  Shipper’s  Export 
Declaration  (SED)  and  the  presentation 
of  such  a  SED  to  the  U.S.  Government 
under  the  clearance  procedures  of  part 
786  constitutes  a  declaration  that  the 
export  is  authorized  under  General 
License  GLR  and  that  the  exporter  is 
committed  to  the  terms  and  conditions 
of  the  one-for-one  replacement  authority 
of  C^neral  License  GLR,  including,  but 
not  limited  to,  the  duty  to  destroy 
abroad  or  return  the  part  to  be  replaced. 

Rulemaking  Requirements 

1.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.],  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  0694-0018  and  0694-(X)47. 
This  rule  will  reduce  the  reporting 
burden  on  the  public. 

2.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

4.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553,  requiring  notice  of  proposed 
rulemaidng,  ^e  opportimity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  Section  13(b)  of  the  Export 
Administration  Act  (EAA)  does  not 
require  that  this  rule  be  published  in 
proposed  form  because  this  rule  does 
not  impose  a  new  control.  No  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

Accordingly,  it  is  issued  in  final  form. 
However,  conunents  from  the  public  are 
always  welcome.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 
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List  of  Subjects  in  15  CFR  Parts  771  and 
774 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  771  and  774  of  the 
Export  Administration  Regulations  are 
amended  as  follows:  _ 

1.  The  authority  citations  for  15  CFR 
parts  771  and  774  continue  to  read  as 
follows: 

Authority:  Pub.  L.  90-351,  82  Stat.  197  (18 
U.S.C  2510  et  seq.),  as  amended;  sec.  101, 
Pub.  L  93-153,  87  Stat.  576  (30  U.S.C.  185), 
as  amended;  sec.  103,  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C  6212),  as  amended;  secs. 
201  and  201(ll)(e),  Pub.  L  94-258, 90  Stat. 
309  (10  U.S.C  7420  and  7430(e)),  as 
amended;  Pub.  L.  95-223, 91  Stat.  1626  (50 
U.S.C  1701  et  seq.);  Pub.  L  95-242, 92  Stat. 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C 
2139a);  sec.  208,  Pub.  L.  95-372,  92  Stat.  668 
(43  U.S.C  1354);  Pub.  L  96-72,  93  Stat.  503 
(50  U.S.C.  app.  2401  et  seq.),  as  amended 
(extended  by  Pub.  L  103-10, 107  Stat.  40); 
sec.  125,  Pub.  L  99-64,  99  Stat.  156  (46 
U.S.C  466c);  E.0. 11912  of  April  13, 1976  (41 
FR 15825,  April  15, 1976);  E.0. 12002  of  July 
7, 1977  (42  FR  35623,  July  7, 1977),  as 
amended;  E.0. 12058  of  May  11, 1978  (43  FR 
20947,  May  16, 1978);  E.0. 12214  of  May  2, 
1980  (45  FR  29783,  May  6, 1980);  and  E.O. 
12735  of  November  16, 1990  (55  FR  48587, 
November  20, 1990),  as  continued  by  Notice 
of  November  11, 1992  (57  FR  53979, 
November  13, 1992);  E.0. 12867  of 
September  30, 1993  (58  FR  51743,  October  4, 
1993);  E.0. 12868  of  September  30, 1993  (58 
FR  51749,  October  4, 1993). 

PART  771— {AMENDED] 

2.  Section  771.17  is  amended  by 
removing  paragraph  {a)(4)  (the  Note 
following  (a)(4)  is  imchanged);  by 
redesignating  paragraph  (a)(5)  as 
paragraph  (a)(4);  by  revising  paragraph 

(e) (3)(ii)  and  removing  the  certification 
following  that  paragraph;  by  adding  a 
new  paragraph  (e)(3)(iii);  by  amending 
paragraphs  (f)(2)(i)  and  (f)(2)(ii)  to 
remove  the  semicolon  at  the  end  of  each 
sentence  and  replacing  the  semicolons 
with  a  period;  by  revising  paragraphs 

(f) (2)(iii)  and  (f)(3)(iii)  and  removing  the 
certification  following  each  paragraph; 
and  by  removing  paragraph  (f)(3)(iv)  as 
follows: 

§  771.17  General  license  GLR;  return  or 
replacement  of  certain  commodities. 
***** 

(e)  *  *  * 

(3)*  *  * 

(ii)  The  parts  to  be  replaced  shall 
either  be  destroyed  abroad  or  returned 
to  the  party  who  supplied  the 
replacement  parts,  or  to  a  foreign  firm 
that  is  under  the  effective  control  of  that 
party  prior  to,  or  promptly  after,  the 
shipment  of  the  replacement  parts. 

(lii)  Any  export  made  under 
paragraph  (e)(3)  of  this  section  shall  be 


cleared  in  accordance  with  the 
provisions  of  part  786  of  this 
subchapter. 

***** 

(f)*  *  * 

(2)*  *  * 

(iii)  Any  export  made  under 
paragraph  (f)(2)  of  this  section  shall  be 
cleared  in  accordance  with  the 
provisions  of  part  786  of  this 
subchapter. 

(3) *  *  * 

(iii)  Any  export  made  under 
paragraph  (f)(3)  of  this  section  shall  be 
cleared  in  accordance  with  the 
provisions  of  part  786  of  this 
subchapter.  By  making  such  an  export 
the  exporter  represents  that  all  the 
requirements  of  paragraph  (e)(3)  have 
been  met  and  undertakes  to  destroy  or 
return  the  replaced  parts  as  set  forth  in 
paragraph  (f)(3)(ii). 

PART  774—{AMENDED] 

3.  Section  774.2  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§774.2  Permissive  reexports.^ 
***** 

(a)*  *  * 

(4)  May  be  exported  directly  from  the 
United  States  to  the  country  of 
destination  under  paragraphs  (e)  or  (f)  of 
General  License  GLR  (§  771.17  of  this 
subchapter).  A  party  reexporting  U.S. 
origin  one-for-one  replacement  parts  or 
replacements  for  defective  or 
unacceptable  U.S.  origin  equipment 
shall  ensure  that  the  commodities  being 
repaired  or  replaced  were  shipped  to 
their  present  location  in  accordance 
with  U.S.  law  and  continue  to  be  legally 
used,  and  that  either  before  or  promptly 
after  reexport  of  the  replacement  parts 
or  equipment,  the  replaced  parts  or 
equipment  are  either  destroyed  or 
returned  to  the  United  States  or  to  the 
foreign  firm  in  Coimtry  Groups  T  or  V, 
except  Iran  and  Syria  that  shipped  the 
replacement  parts  or  equipment. 
***** 

Dated:  February  22, 1994. 

Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 

IFR  Doc  94-4357  Filed  2-25-94;  8:45  am) 
BILUNQ  CODE  3S14-OT-P 


>See  $  774.9  for  eff^  on  foreign  laws. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Under  Secretary  for 
Domestic  Finance 

17  CFR  Part  403 

RIN  1505-AA42 

Impiementing  Regulations  for  the 
Government  Securities  Act  of  1986 

AGENCY:  Office  of  the  Under  Secretary 
for  Domestic  Finance,  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the 
Treasury  (“Department”)  is  issuing  in 
final  form  amendments  to  the 
regulations  issued  under  the 
Government  Securities  Act  of  1986,  as 
amended  (the  “CJovemment  Securities 
Act”  or  “GSA”).  The  amendments 
implement  a  buy-in  requirement  for 
mortgage-backed  securities  that  are  in  a 
fail  to  receive  status  for  more  than  60 
calendar  days;  and  all  government 
securities  that  are  needed  to  complete  a 
customer  sell  order  (other  than  a  short 
sale)  if  the  secruities  have  not  been 
received  from  the  customer  within  30 
calendar  days  after  the  settlement  date 
for  all  government  securities  except 
mortgage-backed  securities,  or  60 
calendar  days  after  the  settlement  date 
for  mortgage-backed  securities.  The  final 
rule  adopts  without  substantive  change 
the  buy-in  requirements  for  mortgage- 
backed  securities  in  a  fail  to  receive 
status  that  were  prescribed  in  the 
proposed  rules  published  for  comment 
on  April  17, 1991.  However,  the  time 
frames  for  buy-ins  of  customer  sell 
orders  have  biwn  revised  in  the  final 
rule  in  response  to  comments  received 
on  the  proposed  rules.  These 
requirements  apply  to  all  entities  that 
are  required  to  register  or  provide  notice 
of  their  status  as  government  securities 
brokers  and  dealers. 

EFFECTIVE  DATE:  April  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Papa)  (Director),  or  Lee  Grandy 
(Government  Securities  Specialist), 
Public  Debt,  Government  Securities 
Regulations  Staff,  999  E  Street,  NW., 
room  515,  Washington,  DC  20239-0001, 
(202)  219-3632.  (TDD  for  hearing 
impaired:  (202)  219-9274.) 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  GSA  regulations  currently  require 
a  government  securities  broker  or  dealer 
to  take  prompt  steps  to  obtain 
possession  or  control  of  customers’  fully 
paid  or  excess  margin  securities  that 
have  been  in  a  fail  to  receive  status  for 
more  than  30  calendar  days  through  a 
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buy-in  procedure  or  otherwise. 

However,  mortgage-backed  seciuities 
are  not  subject  to  this  buy-in 
requirement  since  the  Department 
suspended  the  application  of  this  rule  to 
such  securities  in  the  GSA  regulations 
that  were  issued  in  July  1987.*  In 
addition,  the  current  GSA  regulations 
do  not  impose  a  buy-in  requirement  for 
customer  sell  orders  where  the 
government  securities  broker  or  dealer 
has  not  obtained  the  securities  from  its 
customer.  A  temporary  rule  imposing 
such  a  requirement  on  register^ 
government  securities  brokers  and 
dealers  was  suspended  in  the  July  1987 
GSA  regulations  issued  by  the 
Department.* 

On  April  17, 1991,  the  Department 
proposed  for  comment  amendments  to 
sections  403.1, 403.4,  and  403.5  of  the 
GSA  regulations.*  The  proposed 
amendments  prescribed  buy-in 
requirements  for.  (i)  Mortgage-backed 
seciuities  in  a  fail  to  receive  status  for 
more  than  60  calendar  days,  and  (ii) 
customer  sell  orders  (other  than  ^ort 
sales)  in  which  the  securities  were  not 
received  from  the  customer  within  ten 
business  days  after  the  settlement  date. 

The  proposed  rule  was  intended  to 
subject  mortgage-backed  securities  to  a 
60  calendar  ^y  buy-in  requirement, 
rather  than  the  30  calendar  days 
applicable  to  other  government 
seciuities  due  to  the  unique  nature  of 
the  mortgage-backed  market, 
particularly  the  lengthy  settlement 
cycle.  The  reader  is  referred  to  the 
preamble  to  the  proposed  rule  *  for  a 
more  detailed  discussion  of  the 
Department’s  reasons  for  adopting  a  60 
calendar  day  time  frame  for  buy-ins  of 
mortgage-backed  securities.  The 
propos^  rulemaking  also  included  buy- 
in  rules  for  customer  sell  orders  that 
would  apply  to  all  government 
securities  brokers  and  dealers,  including 
financial  institutions.  Specifically,  the 


•  52  FR  27910, 27920-21  and  2794S-50  Quly  24, 
1987). 

i  52  FR  27910,  27921-22  and  27948-50  Quly  24, 
1987). 

>  See  56  FR  15529  (April  17. 1991).  The  rule 
changes  to  these  three  SKtions  of  the  GSA 
regulationa  vrould  nuke  the  b«y-ln  requirentents 
applicable  to  allclasses  of  government  securities 
brokers  and  dealers  that  were  required  to  register 
or  file  notice  pursuant  to  section  15C(a)(l)  of  the 
Securities  Exchange  Act  of  1934  (15  U.S.C.  78o- 
5(aKl)).  Section  403.1  would  apply  to  registered 
brokers  and  dealers  that  were  required  to  Gle  notice 
as  government  securities  brokers  and  deeiers  with 
the  Securities  and  Exchange  Commission:  section 
403.4  would  apply  to  registered  government 
securities  brol^  and  dealers  (La.,  those  entities 
that  were  required  to  register  with  the  SEQ:  and 
section  403.5  would  apply  to  financial  institutions 
that  were  required  to  61e  notice  as  government 
securities  brokers  and  dealers  with  their  respective 
appropriate  regulatory  agency. 

4  See  56  FR  15529, 15530-31  (April  17. 1991', 


provisions  proposed  that  if  a 
government  securities  broker  or  dealer 
executes  a  customer  sell  order  (other 
than  a  short  sale)  and  the  broker  or 
dealer  has  not  obtained  the  securities 
from  the  customer  within  ten  business 
days  after  the  settlement  date,  then  the 
broker  or  dealer  would  be  required  to 
close  out  the  transaction  with  the 
customer  by  purchasing  securities  of 
like  kind  and  quantity.  The  Department 
specifically  requested  comments 
concerning  the  appropriateness  of  the 
ten-day  time  frame. 

The  comment  period  for  the  proposed 
rules  closed  on  June  17, 1991.  Only  one 
letter*  was  received  in  response  to  the 
proposed  rule  changes.  The  commenter 
supported  the  60-day  buy-in  time  ft-ame 
for  mortgage-backed  securities  in  a  fail 
to  receive  status  but  opposed  the 
proposed  rule  for  customer  sell  orders. 
However,  the  commenter  suggested 
modifications  to  the  time  frame  for  buy- 
ins  of  customer  sell  orders  if  Treasury 
decided  to  adopt  such  a  rule. 

Treasury  dia  not  issue  these  rules  in 
final  form  prior  to  the  expiration  of  its 
rulemaking  authority  on  October  1, 
1991.  Treasury’s  autnority  under  the 
GSA  was  permanently  reauthorized  on 
December  17, 1993,  hence  the  long 
delay  in  finalizing  these  rules. 

n.  Section-by-Section  Analysis  of 
Proposed  Changes 

A.  Buy-Ins  for  Fails  To  Receive 

The  Department  is  now  adopting 
without  significant  change  amendments 
to  paragraphs  403.1, 403.4(g)  and 
403.5(c)(l)(iii)  that  were  proposed  in 
April  1991.  These  provisions  would 
require  all  government  securities 
brokers  and  dealers  that  are  required  to 
register  or  file  notice  pursuant  to 
15C(a)(l)  of  the  Exchange  Act  to  take 
prompt  steps  to  obtain  possession  or 
control  of  mortgage-backed  securities 
that  are  in  a  fail  to  receive  status  for 
more  than  60  calendar  days  through  a 
buy-in  procedure  or  otherwise.^  TTie 
Public  Securities  Association  (PSA), 
which  was  the  only  commenter  on  the 
proposed  rules,  supported  the  60 
calendar  day  time  ft^e  for  buy-ins  of 
mortgage-backed  securities,  stating  that 


9  Letter  from  Peter ).  Murray,  Chairman, 
Government  Securities  Operations  Committee, 
Public  Securities  Association  (PSA)  and  Laura  E. 
LoCosa,  Chairperson.  Mortgage-Backed  Sectuities 
Operations  Omunittee.  PSA.  to  KeniMth  Papa), 
Director,  Government  Securities  Regulations  Staff, 
Bureau  of  the  PuUic  Debt.  Department  of  the 
Treasury,  dated  June  17, 1991  (hereinafter  “June  17, 
1991  PSA  Letter”). 

‘The  term  mortgage-backed  securities  includes 
only  those  mortgage^W:ked  securities  that  are 
included  in  the  defrnition  of  “government 
securities”  as  set  out  in  section  3(a)(42)  of  the 
Exchange  Act  (IS  U.S.C  78c(aM42)). 


"*  *  *  the  proptosal  is  a  reasonable 
approach.”  *  This  time  frame  reflects  the 
recommendations  made  in  July  1989  by 
an  industry-wide  task  force  established 
by  the  PSA.* 

As  discussed  in  more  detail  in  the 
preamble  to  the  proposed  rules,  the 
Department  is  adopting  a  longer  buy-in 
time  frame  for  fails  to  receive  for 
mortgage-backed  securities  than  the  30- 
calendar  day  time  frame  in  place  for 
other  government  securities.  This  longer 
time  period  is  appropriate  given  the 
normally  longer  settlement  cycle  for 
mortgage-bawed  securities  (which  is 
often  as  long  as  30  days),^  the 
complexities  of  these  instruments  and 
the  scarcity  in  the  market  of  specified 
pools.  To  avoid  abnormal  settlements,  ><> 
the  Department  reiterates  that  any  buy- 
in  accomplished  pursuant  to  these  rules 
would  be  allowed  to  settle  on  the  next 
regularly  scheduled  settlement  date  for 
that  particular  class  or  pool  of  mortgage- 
backed  securities. 

The  Department  understands  that  the 
PSA  will  implement  buy-in  procedures 
for  mortgage-backed  securities  similar  to 
those  in  place  for  other  government 
securities.  We  believe  that  reliance  on 
procedures  that  are  already  familiar  to 
the  broker-dealers  should  facilitate  the 
implementation  of  this  rule  and  view 
efforts  to  standardize  the  operational 
procedures  as  a  positive  step. 

B.  Buy-Ins  for  Customer  Sell  Orders 

The  Department’s  proposed  rules 
included  a  requirement  to  buy-in 
customer  sell  orders  (other  than  a  short 
sale)  in  cases  where  the  government 
securities  broker  or  dealer  had  not 
obtained  the  securities  fiom  the 
customer  within  ten  business  days  after 
the  settlement  date.  For  registered 
government  securities  brokers  and 
dealers  the  Department  was  proposing 
to  add  paragraph  403.4(1)  which 
incorporated  by  reference  paragraph  (m) 


'’June  17, 1991  PSA  Letter,  supra  note  5,  at  2. 

■  Letter  from  Marianna  Ma^cci,  Vice  President 
and  Assistant  General  Counsel,  Public  Sectirities 
Association,  to  Kenneth  Papa),  Director, 

Government  Securities  Regulations  Staff,  Bureau  of 
the  Public  Debt.  Department  of  the  Treasury,  and 
Michael  Macchiaroli,  Assistant  Director,  Division  of 
Market  Regulation.  Securities  and  Exchange 
Commission,  dated  July  10, 1989. 

*The  PSA  has  developed  a  system  to  standardize 
the  settlement  process  for  mortgage-backed 
securities.  See  Public  Securities  Association. 
“Uniform  Practices  for  the  Clearance  and 
Settlement  of  Mortgage-Backed  Securities  and  Other 
Related  Securities”  at  15-1  (1988).  This  system  has 
proven  successful  in  alleviating  op>erational 
workloads  during  the  heaviest  settlement  periods, 
which  has  contributed  to  a  reduction  in  the  high 
fail  rates  for  mortgage-backed  securities. 

■0  A  settlement  date  other  than  the  regularly 
scheduled  settlement  date  can  be  requested, 
however,  the  buyer  pa3m  a  premium  for  this 
abnormal  settlement. 
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of  SEC  Rule  15C3-3  (17  CFR  240.15c3- 
3(m)),  with  one  modification  pertaining 
to  the  definition  of  a  short  sale."  This 
rule  has  been  suspended  by  the  SEC 
with  respect  to  exempted  securities 
since  1973,  including  government 
securities."  A  companion  buy-in  rule 
for  customer  sell  orders  that  would 
apply  to  financial  institutions  that  are 
required  to  file  notice  as  government 
securities  brokers  and  dealers  was  also 
proposed  in  April  1991  by  adding  new 
paragraph  403.5(g)  to  the  GSA 
reflations. 

In  its  comment  letter,  the  PSA  stated 
that  the  ten-day  buy-in  rule  for  customer 
sell  orders  should  not  be  adopted 
because  it  has  minimal  customer 
protection  benefits.  The  PSA  noted  that 
improvements  in  the  settlement 
processes  and  the  fact  that  most 
Treasury,  agency  and  government 
mortgage-backed  securities  are  now  in 
book-entry  form  have  resulted  in 
increased  deliveries  and  fewer  overall 
fails.  For  those  few  fails  that  may  still 
occur,  the  PSA  stated  that  “(bjroker- 
dealers  have  business  incentives  to 
clean  up  fails  to  limit  their  market 
exposure.”  "  For  mortgage-backed 
securities,  the  ten-day  buy-in  time  frame 
would  be  problematic  since  it  would 
require  delivery  of  securities  outside  of 
the  regularly  scheduled  settlement 
cycles.  The  PSA  suggested  that,  if 
Treasury  believes  a  buy-in  rule  for 
customer  sell  orders  must  be  adopted, 
the  time  frame  should  be  consistent 
with  the  applicable  buy-in  time  frames 
for  fails  to  receive. 

The  Department  continues  to  believe 
that  buy-in  rules  for  customer  sell 
orders  are  needed  to  strengthen 
customer  protection  because  a 
customer’s  failure  to  deliver  a  seciirity 
to  an  executing  broker  or  dealer  could 
result  in  that  broker’s  or  dealer’s  failure 
to  deliver  to  another  counterparty. 
Further,  these  rules  will  prevent 
customers  from  taking  advantage  of 
market  fluctuations  by  refusing  to 
deliver  a  security  to  a  broker  or  dealer 
when  the  price  rises  after  a  sell  order 
has  been  executed. 

In  response  to  the  comments  made  by 
the  PSA,  the  Department  is  revising  the 
buy-in  time  frame  for  customer  sell 
orders  in  new  paragraphs  403.40)  and 
paragraph  403.5(g),  applicable  to 
registered  government  securities 


■  ■  The  proposed  rule  also  included  an 
amendment  to  section  403.1  which  would  make 
paragraph  403.4(1)  apply  to  registered  brokm  and 
dealers  that  were  required  to  die  notice  as 
government  securities  brokers  and  dealers  with  the 
SEC. 

>3  Securities  Exchange  Act  Release  No.  10093 
(April  10, 1973).  38  FR  12103  (May  0, 1973). 

■  'lune  17, 1991  PSA  Letter,  supra  note  5,  at  3. 


brokers-dealors  and  financial  instituticm 
government  securities  broker-dealers, 
respectively,  from  ten  business  days  to 
30  calendar  days  for  all  government 
securities,  except  mortgage-backed 
securities,  and  to  60  calendar  days  for 
all  government  mortgage-backed 
sect^^ties.^<  These  time  frames  are 
consistent  with  the  buy-in  requirements 
for  fails  to  receive  addressed  above.  The 
Department  also  modified  the  customer 
sell  order  rules  to  permit  the  use  of 
alternatives  other  than  purchasing 
securities  (e.g.,  securities  may  be 
borrowed,  substituted  or  bought  back)  in 
closing  out  orders.  Again,  this  is 
consistent  with  the  buy-in  rules  for  fails 
to  receive. 

The  buy-in  rules  for  customer  sell 
orders  continue  to  provide  an 
exemption  for  short  sales,  which  are  the 
primary  cause  for  non-deliveries.  This 
should  significantly  reduce  the  number 
of  fails  sulqect  to  these  requirements. 
Similar  to  buy-ins  of  mortgage-backed 
securities  that  are  in  a  fail  to  receive 
status,  broker-dealers  will  be  allowed  to 
effect  buy-ins  for  customer  sell  orders  of 
mortgage-backed  securities  at  the  next 
re^larW  scheduled  settlement  cycle." 

Finally,  the  Department  is  also 
adopting  without  change  redesignated 
paragraph  403.5(h),  wldch  will  now 
grant  the  appropriate  regulatory 
agencies  for  financial  institutions  the 
authority  to  extend  the  30-  and  60- 
calendar  day  time  frame  for  buy-fhs  of 
customer  sell  orders  if  a  financial 
institution  broker-dealer  requests  an 
extension.  No  comments  were  received 
on  this  provision. 

C.  Effective  Dates 

'The  final  rules  become  effective  April 
29, 1994.  This  will  provide  sufficient 
time  for  all  government  seouities 
brokers  and  dealers  to  become 
acquainted  with  the  new  requirements 
and  to  implement  operating  procedures. 
Additionally,  the  lead  time  will  enable 
the  PSA  to  finalize  and  distribute  buy- 
in  procedures  it  is  developing  for  the 
industry. 

In  its  comment  letter,  the  PSA 
requested  that  the  Treasury’s  buy-in 


>'<The  Department  is  also  adopting  without 
change,  the  amendments  to  section  403.1.  which 
requires  registered  t«oker-dealers  to  comply  with 
paragraph  403.4(1). 

•3  The  SECs  buy-in  requirentent  for  customer  sell 
orders  has  been  suspend^  with  respect  to 
exempted  securities.  See  Securities  Exchange  Act 
Release  No.  10093  (April  10. 1973),  38  FR  12103 
(May  9, 1973).  It  is  the  Department's  understanding 
that  SEC  staff  intends  to  recommend  to  the 
Commission  a  proposal  to  lift  the  suspension  of 
paragraph  (m)  of  Rule  15c3-3  with  respect  to 
exempted  securities  and  amend  the  provision  in  a 
manner  that  would  conform  with  Treasury's  final 
rule  in  paragraph  403.4(1)  as  it  relates  to 
government  and  mortgage-becked  securities. 


rules  be  OMcted  contemporaneously 
with  the  Commission’s  amendments  to 
Rule  15c3-3(d)(2)  and  (m).  Since 
Treasu^’s  rules  apply  to  all  government 
securities  brokers  and  dealers,  and  given 
the  Department’s  understanding  that  the 
buy-in  rules  to  be  proposed  by  die 
Commission  will  conform  to  those 
adopted  herein,  the  Department  believes 
that  there  is  no  compelling  reason  to 
defer  implementation  until  the 
Commission  acts. 

III.  Special  Analysis 

The  Department  has  determined  that 
this  action  does  not  constitute  a 
“significant  regulatory  action”  for  the 
purposes  of  Executive  Order  12866  (58 
FR  51735,  October  4, 1993). 

Accordingly,  it  was  not  subject  to 
review  under  the  Executive  Order  by  the 
Office  of  InfbrmaticHi  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget. 

In  the  preamble  to  the  {nt)p>osed  rales, 
the  Department  certified  that  these 
amendments  would  not  have  a 
significant  economic  impact  on  a 
substantial  numbm*  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  was  not  prepared.  In  reviewing 
the  final  rales  being  adopted  herein  and 
after  considering  the  comments  received 
on  the  proposed  rates,  the  Department 
has  concluded  that  there  is  no  reason  to 
alter  the  previous  certification  that  these 
rales  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Since  these  final  rules  contain  no  new 
collections  of  information,  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C  35(>4(h))  are 
inapplicable. 

List  of  Subjects  in  17  CFR  Part  403 
..  Banks,  Banking,  Brokers,  Coverament 
securities. 

For  the  reasons  set  out  in  the 
Preamble,  17  CFR  part  403  is  amended 
to  read  as  follows: 

PART  403— PROTECTION  OF 
CUSTOMER  SECURITIES  AND 
BALANCES 

1.  The  authority  citation  for  part  403 
is  revised  to  read  as  follows: 

Authority:  Sec.  101,  Public  Law  99-571, 
100  Stat.  3209;  sec.  4(b),  Public  Law  101-432, 
104  Stat  963;  sec  102,  sec  106,  Public  Law 
103-202, 107  Stat.  2344  (15  U.S.C  78o- 
5(b)(1)(A).  (b)(4)). 

2.  Section  403.1  is  revised  to  read  as 
follows: 

§403.1.  Application  Of  part  to  registered 
brokers  and  dealers. 

With  respect  to  their  activities  in 
government  securities,  compliance  by 
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registered  brokers  or  dealers  with 
§  240.8C-1  of  this  title  {SEC  Rule  8c-l), 
as  modified  by  §§  403.2  (a),  (b)  and  (c), 
with  §  240.15c2-l  of  this  title  (SEC  Rule 
15c2-l),  with  §  240.15c3-2  of  this  title 
(SEC  Rule  15c3-2),  as  modified  by 
§  403.3,  and  with  §  240.15c3-3  of  this 
title  (SEC  Rule  15c3-3),  as  modified  by 
§§403.4  (aHd),  (e)(2H3),  (0-(i),  and 
(1),  constitutes  compliance  with  this 
part. 

3.  Section  403.4  is  amended  by 
revising  paragraph  (g)  and  by  adding 
new  paragraph  (1)  after  paragraph  (k)  to 
read  as  follows: 

§403.4.  Customer  protection — reserves 
and  custody  of  securities. 

*  *  *  «  * 

(g)  For  the  purposes  of  this  section, 

§  240.15c3-3(d)(2)  of  this  title 
ismodified  to  read  as  follows: 

“(2)  Securities  included  on  its  books 
or  records  as  failed  to  receive  more  than 
30  calendar  days,  or  in  the  case  of 
mortgage-backed  securities,  more  than 
60  calendar  days,  then  the  government 
securities  broker  or  government 
securities  dealer  shall,  not  later  than  the 
business  day  following  the  day  on 
which  such  determination  is  made,  take 
prompt  steps  to  obtain  possession  or 
control  of  securities  so  failed  to  receive 
through  a  buy-in  procedure  or 
otherwise:  or” 

***** 

(1)  For  purposes  of  this  section,  the 
suspension  of  §  240.15c3-3(m)  of  this 
title  (38  FR  12103,  May  9, 1973)  is  no 
longer  effective  and  the  paragraph  is 
modified  to  read  as  follows:  “(m)  If  a 
government  securities  broker  or 
government  securities  dealer  executes  a 
sell  order  of  a  customer  (other  than  an 
order  to  execute  a  sale  of  securities 
which  the  seller  does  not  own,  which 
for  the  purposes  of  this  paragraph  shall 
mean  that  the  customer  placing  the  sell 
order  has  identified  the  sale  as  a  short 
sale  to  the  government  securities  broker 
or  dealer)  and  if  for  any  reason  whatever 
the  government  securities  broker  or 
government  securities  dealer  has  not 
obtained  possession  of  the  government 
securities,  other  than  mortgage-backed 
securities,  from  the  customer  within  30 
calendar  days,  or  in  the  case  of 
mortgage-backed  securities  within  60 
calendar  days,  after  the  settlement  date, 
the  government  securities  broker  or 
government  securities  dealer  shall 
immediately  thereafter  close  the 
transaction  with  the  customer  by 
purchasing,  or  otherwise  obtaining, 
securities  of  like  kind  and  quantity.  For 
purposes  of  this  paragraph  (m),  the  term 
“customer”  shall  not  include  a  broker  or 
dealer  who  maintains  a  special  omnibus 
account  with  another  broker  or  dealer  in 


compliance  with  section  4(b)  of 
Regulation  T  (12  CFR  220.4(b)). 

***** 

4.  Section  403.5  is  amended  by 
revising  paragraph  (c)(l)(iii);  by 
redesignating  paragraph  (g)  as  paragraph 
(h)  and  revising  newly  redesignated 
paragraph  (h);  and  by  adding  new 
paragraph  (g)  to  read  as  follows: 

§  403.5.  Custody  of  securities  held  by 
financial  institutions  that  are  government 
securities  brokers  or  dealers. 
***** 

(c)(1)*  *  * 

(iii)  Take  prompt  steps  to  obtain 
possession  or  control  of  securities  failed 
to  receive  for  more  than  30  calendar 
days,  or  in  the  case  of  mortgage-backed 
securities,  for  more  than  60  calendar 
days;  or 

***** 

(g)  If  a  financial  institution  executes  a 
sell  order  of  a  customer  (other  than  an 
order  to  execute  a  sale  of  securities 
which  the  seller  does  not  own,  which 
for  the  purposes  of  this  paragraph  shall 
mean  that  the  customer  placing  the  sell 
order  has  identified  the  sale  as  a  short 
sale  to  the  financial  institution)  and  if 
for  any  reason  whatever  the  financial 
institution  has  not  obtained  possession 
of  the  government  securities,  except 
mortgage-backed  securities,  from  the 
customer  within  30  calendar  days,  or  in 
the  case  of  mortgage-backed  securities 
within  60  calendar  days,  after  the 
settlement  date,  the  financial  institution 
shall  immediately  thereafter  close  the 
transaction  with  the  customer  by 
purchasing,  or  otherwise  obtaining, 
securities  of  like  kind  and  quantity. 

(h)  The  appropriate  regulatory  agency 
of  a  financial  institution  that  is  a 
government  securities  broker  or  dealer 
may  extend  the  period  specified  in 
paragraphs  (c)(l)(iii)  and  (g)  of  this 
section  on  application  of  the  financial 
institution  for  one  or  more  limited 
periods  commensurate  with  the 
circumstances,  provided  the  appropriate 
regulatory  agency  is  satisfied  that  the 
financial  institution  is  acting  in  good 
faith  in  making  the  application  and  that 
exceptional  circumstances  warrant  such 
action.  Each  appropriate  regulatory 
agency  should  make  and  preserve  for  a 
period  of  not  less  than  three  years  a 
record  of  each  extension  granted 
pursuant  to  this  paragraph,  which 
contains  a  summary  of  the  justification 
for  the  granting  of  the  extension. 

Dated;  February  14, 1994. 

Frank  N.  Newman, 

Under  Secretary  for  Domestic  Finance. 

[FR  Doc.  94-4402  Filed  2-25-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  16 

[Docket  No.  R-e4-1669;  FR-343&-F-02] 

RIN  2501^660 

Exemption  of  System  of  Records 
Under  Privacy  Act  of  1974 

AGENCY:  Office  of  the  Secretary,  HUD 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  exempts  a  new 
system  of  records  entitled  “Tenant 
Eligibility  Verification  Files”  from 
compliance  with  the  applicable 
provisions  of  the  Privacy  Act.  This 
additional  exemption  is  necessary 
because  on  July  12, 1993,  the 
Department  created  a  new  system  of 
records  entitled  “HUD/PIH-1.  Tenant 
Eligibility  Verification  Files”  to  add  to 
the  Privacy  Act  system  of  records. 
EFFECTIVE  DATE:  March  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Decker,  Director,  Computer 
Matching  Activities  Division,  Office  of 
the  Public  and  Indian  Housing 
Comptroller,  Room  4122,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410,  telephone  (202)  708-0099. 
Hearing  or  speech-impaired  individuals 
may  call  HDD’s  TDD  number  (202)  708- 
0850.  (These  telephone  numbers  are  not 
toll-fr^.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Except  for  the  Office  of  Inspector 
General,  the  Department’s 
implementation  of  the  Privacy  Act  (5 
U.S.C.  552a)  is  set  forth  in  24  CFR  part 
16.  (The  implementation  of  the  Privacy 
Act  for  the  Office  of  Inspector  General 
appears  in  24  CFR  part  2003).  The 
implementation  of  the  Privacy  Act 
includes  the  publication  of  a  system  of 
records  which  are  exempt  from  certain 
requirements  of  the  Privacy  Act,  as 
determined  by  the  Secretary  under  the 
specific  exemption  authority  of  the  Act, 
5  U.S.C.  552a(k).  The  specific 
exemption  provision  of  the  Privacy  Act 
authorizes  exemption  for  systems  of 
records  from  many  of  the  notice  and 
access  requirements  of  the  Privacy  Act, 
but  does  not  affect  the  applicability  of 
the  remaining  Privacy  Act  requirements. 
The  Department’s  specific  exemptions 
appear  at  24  CFR  16.15. 

The  establishment  of  a  new  system  of 
records  on  July  12, 1993  (58  FR  37600), 
entitled  “HUD/PIH-1.  Tenant  Eligibility 
Verification  Files,”  and  this  rule  are 
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necessary  as  a  result  of  the  recent 
transfer  of  computer  matching/tenant 
eligibility  verification  functions  from 
the  Office  of  Inspector  General  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing.  (The  transfer  affects 
only  housing  assistance  programs 
administered  by  the  Assistant  Secretary 
for  Public  and  Indian  Housing.) 

The  tenant  records  and  other  records 
refermiced  in  the  new  “Tenant 
Eligibility  Verification  Files’*  system  of 
records  notice  were  previously  included 
in  the  “Investigative  Files  of  the  Office 
of  the  Inspector  General”  (HUD/OIG-l, 
see  57  FR  25070).  The  Assistant 
Secretary  for  Public  and  Indian  Housing 
will  be  adding  records  to  the  final  new 
system  based  on  computer  matching 
results  and  verification  of  those  results 
with  tenant  case  files  and  records 
supplied  by  Federal  agencies  and 
private  employers. 

This  final  rule  also  makes  changes  to 
§  16.15  to  clarify  the  scope  of  the 
exemptions  applicable  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing’s  system  of  records  entitled 
“Tenant  Eligibility  Verification  Files,” 
and  provides  reasons  for  the  exemptions 
from  particular  subsections  of  the 
Privacy  Act  that  are  more  detailed  than 
those  currently  foimd  at  24  CFR  16.15. 

II.  Discussion  of  Public  Comments  From 
Proposed  Rule 

On  July  12, 1993  (58  FR  37598),  the 
Department  published  a  proposed  rule 
which  would  exempt  the  new  system  of 
records  entitled  “Tenant  Eligibility 
Verification  Files”  from  compliance 
with  applicable  provisions  of  the 
Privacy  Act.  The  Department  received 
one  public  comment  from  a  public 
housing  agency  in  response  to  this 
proposed  rule.  The  commenter  stressed 
the  need  to  protect  a  tenant’s  {Hivacy, 
and  urged  strenuous  penalties  to 
prevent  misuse  of  the  new  system  of 
records.  The  Department  agrees  that  it  is 
extremely  impcntant  to  prevent  the 
misuse  of  confidential  material 
concerning  a  tenant.  However,  the 
Department  does  not  believe  any 
changes  to  the  fiiuil  rule  are  necessary 
because  both  the  Privacy  Act  and  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  provide 
sufficient  safeguards  to  protect  against 
the  unlawful  disclosure  of  material 
concerning  a  tenant  from  this  Privacy 
Act  system  of  records. 

m.  Other  Matters 

A.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 


50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  in  this  .. 
document  are  determined  not  to  have 
the  potential  of  having  a  significant 
impact  on  the  quality  of  the  human 
environment,  and,  therefore,  are 
categorically  excluded  &x>m  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969. 
Accordingly,  a  Finding  of  No  Significant 
Impact  is  not  required. 

B.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Fleidbility  Act  (5  U.S.C 
605(b)),  h^  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
rule  only  afi'ects  the  way  the  Department 
implements  the  Privacy  Act. 

C.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Fedmalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  respon»biiities  among  the 
various  levels  of  government  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  order.  Specifically,  the 
requirements  of  this  rule  are  directed  to 
the  Department  of  Housing  and  Urban 
Development,  and  do  not  impinge  upon 
the  relationship  between  the  Federal 
Govemmoit  and  State  and  local 
governments. 

D.  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  \mder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  final  rule  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,*  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  femily 
concerns. 

E.  Regulatory  Agenda 

This  final  rule  was  listed  as  item  no. 
1444  in  the  Department’s  Semiannual 
Agenda  of  Regulations  published  on 
October  25, 1993  (58  FR  56402,  56410) 
in  accordance  with  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act. 


List  of  Subjects  in  24  CFR  Part  16 
Privacy. 

Accordingly,  24  CFR  part  16  is 
amended  to  read  as  follows: 

PART  16— IMPLEMENTATION  OF  THE 
PRIVACY  ACT  OF  1974  ^ 

1.  The  authority  citation  for  part  16  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  552(a):  42  U.S.Q 
3535(d). 

2.  Section  16.15  is  amended  by 
adding  new  paragraphs  (c)  and  (d)  as 
follows: 

§  1 6.15  Specific  exemptions. 
***** 

(c)  The  system  of  records  entitled 
“HUD/PIH-1.  Tenant  Eligibility 
Verification  Files”  consists  in  part  of 
investigatory  material  compiled  for  law 
enforcement  purposes.  Relevant  records 
will  be  used  by  appropriate  Federal, 
state  or  local  agencies  charged  with  the 
responsibility  ^  investigating  or 
prosecuting  violations  of  law.  Therefore, 
to  the  extent  that  information  in  the 
system  falls  within  the  coverage  of 
subsection  (k)(2)  of  the  Privacy  Act,  5 
U.S.C.  552a(k)(2).  the  system  is  exempt 
from  the  requirements  of  the  following 
subsections  of  the  Privacy  Act,  for  the 
reasons  stated  below. 

(1)  From  subsection  (c)(3)  because 
release  of  an  accounting  of  disclosures 
to  an  individual  who  may  be  the  subject 
of  an  investigation  could  reveal  the 
nature  and  scope  of  the  investigation 
and  could  result  in  the  altering  or 
destruction  of  evidence,  improper 
influencing  of  witnesses,  and  o^er 
evasive  actions  that  could  impede  or 
compromise  the  investimtion. 

(2)  From  subsection  (d)(1)  because 
release  of  the  recmtls  to  an  individual 
who  may  become  or  has  become  the 
subject  of  an  investigation  could 
interfere  with  pending  or  prospective 
law  enfmoement  proceedings,  constitute 
an  unwarranted  invasion  of  the  personal 
privacy  of  third  parties,  reveal  the 
identity  of  confidential  sources,  or 
reveal  sensitive  investigative  techniques 
and  procedures. 

(3)  From  subsection  (dK2)  because 
amendment  or  correction  of  the  records 
could  interfere  with  pending  or 
prospective  law  enforcement 
proceedings,  or  could  impose  an 
impossible  administrative  and 
investigative  burden  by  requiring  the 
office  that  maintains  the  records  to 
continuously  retrograde  its  verifications 
of  tenant  eligibility  attempting  to 
resolve  questions  of  accuracy,  relevance, 
timeliness  and  completeness. 

(4)  From  subsection  (e)(1)  because  it 
is  often  impossible  to  determine 
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relevance  or  necessity  of  information  in 
pre-investigative  early  stages.  The  value 
of  such  information  is  a  question  of 
judgment  and  timing;  what  appears 
relevant  and  necessary  when  collected 
may  ultimately  be  evaluated  and  viewed 
as  irrelevant  and  unnecessary  to  an 
investigation.  In  addition,  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  or  investigators,  may  obtain 
information  concerning  the  violation  of 
laws  other  than  those  within  the  scope 
of  its  jurisdiction.  In  the  interest  of 
effective  law  enforcement,  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  or  investigators,  should  retain 
this  information  because  it  may  aid  in 
establishing  patterns  of  unlawful 
activity  and  provide  leads  for  other  law 
enforcement  agencies.  Further,  in 
obtaining  the  evidence,  information  may 
be  provided  which  relates  to  matters 
incidental  to  the  main  purpose  of  the 
inquiry  or  investigation  but  which  may 
be  pertinent  to  the  investigative 
jurisdiction  of  another  agency.  Such 
information  cannot  readily  be 
identified. 

(d)  The  system  of  records  entitled 
“HUD/PIH-1.  Tenant  Eligibility 
Verification  Files”  consists  in  part  of 
material  that  may  be  used  for  the 
purpose  of  determining  suitability, 
eligibility,  or  qualifications  for  Federal 
civilian  employment  or  Federal 
contracts,  the  release  of  which  would 
reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  xmder  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence.  Therefore,  to  the 
extent  that  information  in  this  system 
falls  within  the  coverage  of  subsection 
(k)(5)  of  the  Privacy  Act,  5  U.S.C. 
552a(k)(5),  the  system  is  exempt  from 
the  requirements  of  the  following 
subsection  of  the  Privacy  Act,  for  the 
reasons  stated  below. 

(1)  From  subsection  (d)(1)  because 
release  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
of  confidentiality.  Revealing  the  identity 
of  a  confidential  source  could  impede 
future  cooperation  by  sources,  and 
could  result  in  harassment  or  harm  to 
such  sources. 

Dated;  February  15, 1994. 

Henry  G.  Cisneros, 

Secretary. 

[FR  Doc.  94^482  Filed  2-25-94;  8:45  am) 
BILUNG  CODE  42ia<32-P 


24  CFR  Parts  792  and  892 

[Docket  No.  R-04-1708;  FR-3487-F-01] 

RIN  2501-AB65 

Implementation  of  Section  129  of  the 
Housing  and  Community  Development 
Act  of  1992 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
procedures  for  public  housing  agencies 
and  Indian  housing  authorities  (HAs)  to 
follow  to  permit  HAs  to  retain  a  portion 
of  certain  section  8  fraud  recoveries 
ft-om  tenants  and  owners  for  use  in 
section  8  programs.  Section  129  of  the 
Housing  and  Community  Development 
Act  of  1992  expands  HA  retention  of 
section  8  fi-aud  recoveries  to  include 
recoveries  obtained  through 
administrative  repayment  agreements, 
as  well  as  litigation  (including 
settlement  of  a  lawsuit)  or  a  court- 
ordered  restitution.  This  rule  applies  to 
the  section  8  rental  certificate,  rental 
voucher,  moderate  rehabilitation 
programs,  and  private  owner/HA  new 
construction  and  substantial 
rehabilitation  projects  subject  to  an 
Annual  Contributions  Contract. 

EFFECTIVE  DATE:  March  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  Section  8  Rental  Certificate,  Rental 
Voucher  and  Moderate  Rehabilitation 
Programs:  Madeline  Hastings,  Director, 
Rental  Assistemce  Division,  Office  of 
Assisted  Housing,  room  4226, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  (202)  708-1842. 
Hearing  or  speech-impaired  individuals 
may  call  HUD’s  TDD  number  (202)  708- 
0850. 

For  issues  concerning  computer 
matching/tenant  income  verification 
matters:  David  L.  Decker,  Director, 
Computer  Matching  Activities  Division, 
room  4122,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
0099.  Hearing  or  speech-impaired 
individuals  may  call  HUD’s  TDD 
number  (202)  708-0850. 

For  Section  8  private  owner/HA  new 
construction  and  substantial 
rehabilitation  projects  subject  to  an  ACC 
between  HUD  and  an  HA:  James 
Tahash,  Director,  Planning  and 
Procedures  Division,  Office  of  Insured 
Multifamily  Housing  Development, 
room  6182,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
3944.  Hearing  or  speech-impaired 
individuals  may  call  HUD’s  TDD 
number  (202)  708—4594, 


(The  telephone  numbers  cited  above 
are  not  toll  firee  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background: 

Some  tenants  receiving  section  8 
assistance  submit  false  statements 
which  underreport  income  to  obtain 
excessive  housing  assistance.  Similarly, 
some  owners  also  commit  fraud  in  order 
to  receive  section  8  rental  assistance 
payments  to  which  they  are  not  entitled. 
Examples  of  owner  fraud  include  billing 
for  vacant  dwelling  units,  charging  more 
rent  for  assisted  units  than  unassisted 
units  in  the  same  building,  receiving 
sidepayments  ft’om  assisted  tenants,  and 
knowingly  admitting  ineligible  tenants 
into  section  8  substantial  rehabilitation 
and  new  construction  projects.  Through 
various  methods,  such  as  direct 
observation,  informants,  investigative 
action  and  computer  matches,  HAs 
discover  that  tenants  and  owners  have 
committed  Iraud  in  order  to  receive 
either  benefits  or  payments  for  which 
they  were  not  entitled. 

In  1981,  Congress  enacted  legislation 
aimed  at  stemming  this  fi-aud  and  abuse. 
Section  326(d)(1)  of  the  Housing  and 
Community  Development  Amendments 
of  1981  (Pub.  L.  97-35;  hereafter 
referred  to  as  “1981  HCD  Act”)  allowed 
HAs  to  retain  “out  of  judgments 
obtained  by  them  in  recovering  amounts 
wrongfully  paid  as  a  result  of  ftaud  and 
abuse”  a  portion  of  the  ft'aud  recoveries 
to  encourage  HAs  to  recover  amounts 
overpaid  as  a  result  of  such  fraud  and 
abuse.  On  August  20, 1986  (51  FR 
29633),  the  Department  published  a 
final  rule  implementing  section 
326(d)(1)  of  the  1981  HCD 
Amendments.  In  the  final  rule,  HUD 
construed  the  term  “judgments”  to 
allow  HAs  to  retain  amounts  recovered 
by  means  of  litigation,  including  a 
settlement  of  litigation. 

However,,  most  section  8  fraud 
recoveries  result  from  administrative 
repayment  agreements  between  the  HA 
and  the  families,  or  between  the  HA  and 
the  owner.  As  such,  nearly  all  tenant 
and  owner  fraud  recoveries  have  gone  to 
HUD,  and  HAs  have  had  little  monetary 
incentive  to  identify  tenant  and  owner 
fraud  and  pursue  repayment. 

Section  129  of  the  Housing  and 
Community  Development  Act  of  1992, 
(Pub.  L.  102-550,  approved  October  28, 
1992;  hereafter  referred  to  as  “1992  HCD 
Act”),  allows  HAs  to  retain  a  portion  of 
rental  assistance  fraud  recoveries 
obtained  through  litigation,  coun- 
ordered  restitutions,  and  administrative 
repayment  agreements  pursuant  to  an 
administrative  grievance  procedure 
except  in  cases  where  HIT)  is  the 
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principal  party  initiating  or  sustaining 
the  recovery  action.  By  allowing  HAs  to 
retain  a  portion  of  the  monies  recovered 
under  administrative  repayment 
agreements,  the  Act  provides  an 
additional  incentive  for  HAs  to 
aggressively  pursue  cases  of  suspected 
fraud. 

Under  the  Act  and  this  regulation,  an 
HA  can  retain  the  greater  of:  (1)  50 
percent  of  the  amount  collected  or  (2) 
the  actual,  reasonable,  and  necessary 
expenses  related  to  the  collection, 
including  the  cost  of  investigation,  legal 
fees  and  collection  fees.  The  recoveries 
may  be  obtained  through  litigation 
(including  settlement  of  a  lawsuit),  a 
court-ordered  restitution,  or  an 
administrative  repayment  agreement 
pursuant  to  an  administrative  grievance 
procedure.  The  rule  applies  to  the 
Section  8  Rental  Certificate,  Rental 
Voucher,  Moderate  Rehabilitation 
Programs  and  private  owner/HA  new 
construction  and  substantial 
rehabilitation  projects  subject  to  an 
Annual  Contributions  Contract  (ACC) 
between  HUD  and  an  HA. 

Finally,  in  August  of  1986,  the 
Department  add^  a  hnal  rule 
implementing  section  326(d)(1)  of  the 
1981  HCD  Amendments  as  a  new  part 
892.  This  final  rule  transfers  the 
requirements  of  892  to  a  new  part  792, 
and  removes  part  892.  The  rule  also 
changes  the  reference  firom  public 
housing  agency  (PHA)  to  housing 
agency  (HA)  to  recognize  definitional 
changes  resulting  fi'om  the  Indian 
Housing  Act  of  1988  (Pub.  L.  100-358). 

II.  Other  Matters 

A.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  HUD 
administrative  procedures  and, 
therefore,  are  categorically  excluded 
firom  the  requirements  of  the  National 
Environmental  Policy  Act. 

D.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  the  rule  increases  the 
amount  a  housing  agency  may  recover 


in  firaud  and  abuse  cases.  As  such,  the 
rule  will  not  impinge  on  the 
relationship  between  the  Federal  and 
state  and  local  governments,  and  the 
rule  is  not  subject  to  review  under  the 
order.  t 

C.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 

Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and- 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  firom 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns, 

D.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
number  of  recoveries  by  housing 
agencies  is  expected  to  be  small  and  so 
the  number  of  small  public  housing 
agencies  affected  will  be  small.  In  any 
event,  the  effect  on  small  entities  is 
expected  to  be  positive  rather  than 
negative. 

E.  Paperwork 

The  changes  made  by  this  final  rule 
to  the  regulatory  text  in  24  CFR  part 
892,  which  now  appears  as  24  part 
792,  will  not  add  any  additional 
information  collection  burden  than  that 
already  approved  by  the  Office  of 
Management  and  Burden  under  the 
Paperwork  Reduction  Act  and  assigned 
0MB  approval  number  2577-0053. 

F.  Regulatory  Agenda 

This  rule  was  listed  as  item  no.  1655 
in  the  Department’s  Semiannual  Agenda 
of  Regulations  published  on  October  25, 
1993  (58  FR  56402,  56453)  in 
accordance  with  Executive  Order  12991 
and  the  Regulatory  Flexibility  Act. 

G.  Justification  for  Final  Rulemaking 

In  general,  the  Department  publishes 
rules  for  public  comment  before  their 
issuance  for  effect,  in  accordance  with 
its  own  regulations  on  rulemaking,  24 
CFR  part  10.  However,  part  10  provides 
exceptions  firom  that  general  rule  where 
the  agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 


to  the  public  interest”  (24  CFR  10,1). 

The  Department  finds  that  good  cause 
exists  to  publish  this  rule  for  effect 
without  first  soliciting  public  comment, 
in  that  prior  public  procedure  is 
uimecessary  because  the  changes  being 
made  to  part  892,  which  now  appears  as 
part  792,  merely  implement  statutory 
amendments  that  do  not  involve  the 
exercise  of  any  discretion  by  the 
Department. 

H.  The  Catalog  of  Federal  Domestic 
Assistance  program  number(s)  are 
14.156,  Lower  Income  Housing 
Assistance  Programs. 

List  of  Subjects  in  24  CFR  Parts  792  and 
892 

Fraud,  Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  title  24  of  the  Code  of 
Federal  Regulations  is  amended  by 
redesignating  peut  892  as  part  792  and 
by  revising  the  newly  designated  part 
792  to  read  as  follows: 

PART  792— HOUSING  AGENCY 
SECTION  8  FRAUD  RECOVERIES 

Subpart  A— General  Provisions 

Sec. 

792.101  Purpose. 

792.102  Applicability. 

792.103  Definitions. 

Subpart  B — Recovery  of  Section  8  Funds 

792.201  Conduct  of  litigation. 

792.202  HA  retention  of  proceeds. 

792.203  Application  of  amounts  recovered. 

792.204  Recordkeeping  and  reporting. 
Authority:  42  U.S.C.  1437f  note;  42  U.S.C 

3535(d). 

Subpart  A — General  Provisions 

§792.101  Purpose. 

The  purpose  of  this  part  is  to 
encourage  public  housing  agencies  and 
Indian  housing  authorities  (HAs)  to 
investigate  and  pursue  instances  of 
tenant  and  owner  fi-aud  and  abuse  in  the 
operation  of  the  section  8  housing 
assistance  payments  programs. 

§792.102  Applicability. 

(a)  This  part  applies  to  an  HA  acting 
as  a  contract  administrator  under  an 
annual  contributions  contract  with  HUD 
in  any  section  8  housing  assistance 
payments  program.  To  be  eligible  to 
retain  section  8  tenant  or  owner  firaud 
recoveries,  the  HA  must  be  the  principal 
party  initiating  or  sustaining  an  action 
to  recover  amounts  from  families. 

(b)  This  part  applies  only  to  those 
instances  when  a  tenant  or  owner 
committed  fraud,  and  the  fraud 
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recoveries  are  obtained  through 
litigation  brought  by  the  HA  (including 
settlement  of  the  lawsuit),  a  court- 
ordered  restitution  pursuant  to  a 
criminal  proceeding,  or  an 
administrative  repayment  agreement 
with  the  family  or  owner  as  a  result  of 
an  HA  administrative  grievance 
procediue  pursuant  to,  or  incorporating 
the  requirements  of,  §  882.216  or 
887.405.  This  part  does  not  apply  to 
cases  of  owner  fraud  in  HA-owned  or 
controlled  units,  or  where  incorrect 
payments  were  made  or  benefits 
received  because  of  calculation  errors 
instead  of  willful  fraudulent  activities. 

(c)  This  part  applies  to  all  tenant  and 
owner  fraud  recoveries  resulting  from 
litigation  brought  by  the  HA  (including 
settlement  of  the  lawsuit),  or  a  court- 
ordered  restitution  pursuant  to  a 
criminal  proceeding  obtained  on  or  after 
October  8, 1986,  and  to  all  tenant  and 
owner  fraud  recoveries  obtained 
through  administrative  repayment 
agreements  signed  on  or  after  October 
28, 1992. 

§792.103  Definitions. 

Fraud  and  abuse.  Fraud  and  abuse 
means  a  single  act  or  pattern  of  actions; 

(1)  That  constitutes  false  statement, 
omission,  or  concealment  of  a 
substantive  fact,  made  with  intent  to 
deceive  or  mislead;  and 

(2)  That  results  in  payment  of  section 
8  program  funds  in  violation  of  section 
8  program  requirements. 

HA  (Housing  Agency).  HA  (Housing 
Agency)  means  any  State,  county, 
municipality,  or  other  governmental 
entity  or  public  body,  including  any 
Indian  Housing  Authority,  acting  as  a 
section  8  contract  administrator  under 
an  annual  contributions  contract  with 
HUD. 

Judgment.  Judgment  means  a 
provision  for  recovery  of  section  8 
program  funds  obtained  through  fraud 
and  abuse,  by  order  of  a  court  in 
litigation  or  by  a  settlement  of  a  claim 
in  litigation,  whether  or  not  stated  in  a 
court  order. 

Litigation.  A  lawsuit  brought  by  a  HA 
to  recover  section  8  program  funds 
obtained  as  a  result  of  fraud  and  abuse. 

Principal  party  in  initiating  or 
sustaining  an  action  to  recover. 
Principal  party  in  initiating  or 
sustaining  an  action  to  recover  means 
the  party  that  incurs  more  than  half  the 
costs  incurred  in: 

(1)  Recertifying  tenants  who 
fraudulently  obtained  section  8  rental 
assistance; 

(2)  Recomputing  the  correct  amoimts 
owed  by  tenants;  and 


(3)  Taking  needed  actions  to  recoup 
the  excess  benefits  received,  such  as 
initiating  litigation. 

Costs  incuned  to  detect  potential 
excessive  benefits  in  the  routine  day-to- 
|day  operations  of  the  program  are 
excluded  in  determining  the  principal 
party  in  initiating  or  sustaining  an 
action  to  recover.  For  example,  the  cost 
of  income  verification  during  an  annual 
recertification  would  not  be  counted  in 
determining  the  principal  party  in 
initiating  or  sustaining  an  action  to 
recover. 

Repayment  agreement.  Repayment 
agreement  means  a  formal  document 
signed  by  a  tenant  or  owner  and 
provided  to  an  HA  in  which  a  tenant  or 
owner  acknowledges  a  debt,  in  a 
specific  amount,  and  agrees  to  repay  the 
amount  due  at  specific  time  period(s). 

Subpart  B — Recovery  of  Section  8  ' 

Funds 

§  792.201  Conduct  of  litigation. 

The  HA  must  obtain  HUD  approval 
before  initiating  litigation  in  which  the 
HA  is  requesting  HUD  assistance  or 
participation. 

§  792.202  HA  retention  of  proceeds. 

(a)  Where  the  HA  is  the  principal 
party  initiating  or  sustaining  an  action 
to  recover  amounts  from  tenants  that  are 
due  as  a  result  of  fraud  and  abuse,  the 
HA  may  retain,  the  greater  of: 

(1)  Fifty  percent  of  the  amount  it 
actually  collects  from  a  judgment, 
litigation  (including  settlement  of 
lawsuit)  or  an  administrative  repayment 
agreement  pursuant  to,  or  incorporating 
the  requirements  of,  §  882.216  or 
§887.405;  or 

(2)  Reasonable  and  necessary  costs 
that  the  HA  incurs  related  to  the 
collection  from  a  judgment,  litigation 
(including  settlement  of  lawsuit)  or  an 
administrative  repayment  agreement 
pursuant  to,  or  incorporating  the 
requirements  of,  §  882.216  or  §  887.405. 
Reasonable  and  necessary  costs  include 
the  costs  of  the  investigation,  legal  fees 
and  collection  agency  fees. 

(b)  If  HUD  incurs  costs  on  behalf  of 
the  HA  in  obtaining  the  judgment,  these 
costs  must  be  deducted  from  the  amount 
to  be  retained  by  the  HA. 

§792.203  Application  of  amounts 
recovered. 

(a)  The  HA  may  only  use  the  amount 
of  the  recovery  it  is  authorized  to  retain 
in  support  of  the  section  8  program  in 
which  the  fraud  occurred. 

(b)  The  remaining  balance  of  the 
recovery  proceeds  (i.e.,  the  portion  of 
recovery  the  HA  is  not  authorized  to 
retain)  must  be  applied  as  directed  by 
HUD. 


§  792.204  Recordkeeping  and  reporting. 

To  permit  HUD  to  audit  amounts 
retained  under  this  part,  an  HA  must 
maintain  all  records  required  by  HUD, 
including; 

(a)  Amounts  recovered  on  any 
judgment  or  repayment  agreement: 

(b)  The  nature  of  the  judgment  or 
repayment  agreement:  and 

(c)  The  amount  of  the  legal  fees  and 
expenses  incurred  in  obtaining  the 
judgment  or  repayment  agreement  and 
recovery. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2577-0053)  . 

Dated:  February  17, 1994. 

Henry  G.  Cisneros, 

Secretary  of  Housing  and  Urban 
Development. 

(FR  Doc.  94-4484  Filed  2-25-94;  8:45  am) 
BILUNG  CODE  4210-32-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[TD  8491] 

RIN  1545-AN15 

Regulations  Under  Section  446  of  the 
Internal  Revenue  Code  of  1986; 
Application  of  Section  446  With 
Respect  to  Notional  Principal 
Contracts;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (TD 
8491),  which  were  published  in  the 
Federal  Register  for  Thursday,  October 
14, 1993  (58  FR  53125).  The  final 
regulations  relate  to  the  timing  of 
income  and  deductions  with  respect  to 
notional  principal  contracts. 

EFFECTIVE  DATE:  October  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  B.  Munro,  (202)  622-3950  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
sections  446(b)  (relating  to  general  rules 
for  methods  of  accounting)  and  1092(d) 
(relating  to  definitions  and  special  rules 
with  respect  to  straddles)  of  the  Internal 
Revenue  Code  of  1986. 

Need  for  Correction 

As  pubhshed,  TD  8491  contains  errors 
which  may  prove  to  be  misleading  and 
are  in  need  of  clarification. 
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Correction  of  Publication 

Accordingly,  the  publication  of  final 
regulations  (TD  8491),  which  were  the 
subject  of  FR  Doc.  93-25192,  is 
corrected  as  follows: 

1.  On  page  53132,  §  1.446-3(f)(4),  the 
last  table  on  the  page  following 
paragraph  (a)  of  Example  6,  in  the  last 
column  under  the  column  heading 
“Principal  component”,  the  language 


Loan  balance 

Time  value 
component 

Principal 

component 

• 

. 

$6,105,100 

is  corrected  to  read 

Loan  balance 

Time  value 
component 

Principal 

component 

$  0 
0 

•  • 

*  % 

0 

0 

6,105,100 


2.  On  page  53135,  column  2,  §  1.446- 
3(h)(5),  paragraph  (b)  of  Example  3, 
second  line  from  the  bottom  of  the 
paragraph,  the  language  “unamortized 
payment  with  respect  the”  is  corrected 
to  read  “unamortized  payment  with 
respect  to  the”. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  94-4494  Filed  2-25-94;  8:45  ami 
BILUNO  CODE  4830-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart17 

RIN  290O-AG72 

To  Amend  the  Travel  Authority  for 
Beneficiaries  Who  Are  in  Receipt  of 
Pension 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  the  regulations 
that  govern  its  program  to  provide  for 
the  transportation  of  claimants  and 
beneficiaries  to  VA  health  care  facilities. 
The  amendments  will  correct  an 
inadvertent  error  made  when  the 
Department  last  promulgated 
regulations  pertaining  to  this  program  in 
1991.  This  amendment  will  delete  an 
inaccurate  reference  to  beneficiaries 


who  are  in  receipt  of  pension  as  not 
subject  to  a  travel  deductable. 

EFFECTIVE  DATE:  February  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Monica  J.  Wilkins,  Policies  and 
Procedures  Division  (161B1),  Veterans 
Health  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,,  Washington,  DC  20420;  Phone 
(202)  535-7439. 

SUPPLEMENTARY  INFORMATION:  On 
October  21, 1991,  the  Department  of 
Veterans  Affairs  amended  its  regulations 
governing  the  beneficiary  travel  program 
to  implement  changes  in  law  made  by 
Public  Law  100-322.  Generally,  that  law 
authorized  the  Govenunent  to  pay  for 
travel  for  certain  categories  of  veterans 
but  imposed  a  “deductible”  on  the 
amount  of  the  benefit.  Other  categories 
of  veterans  could  receive  travel  benefits 
without  having  to  pay  the  deductible. 
The  1991  amendments  to  the 
implementing  regulations  correctly 
provided  that  a  veteran  in  receipt  of 
pension  benefits  was  required  to  pay  a 
deductible.  (See:  38  CFR  17.100(b)(3)). 
However,  in  another  place,  the  same 
regulation  inadvertently  provided  that  a 
veteran  in  receipt  of  VA  pension 
benefits  could  receive  transportation 
expenses  without  being  subject  to  the 
deductible.  (See;  38  CFR  17.100(c)(3)).  . 
The  latter  provision  is  inconsistent  with 
the  law,  and  this  amendment  will 
correct  that  error. 

The  Secretary  of  the  Department  of 
Veterans  Affairs  hereby  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C  601-612. 

This  regulation  concerned  the 
provision  of  beneficiary  travel  to  a 
specified  category  of  eligible  veterans. 
No  paperwork,  administrative  or  other 
regulatory  burdens  are  imposed  upon 
small  entities. 

The  Catalog  of  Federal  Domestic 
Assistance  Numbers  are  64.009,  64.010  and 
64.011. 

List  of  Subjects  in  38  CFR  Part  17 

Alcoholism,  Claims,  Dental  health, 
Drug  abuse.  Foreign  relations. 
Government  contracts.  Grant 
programs — health.  Health  care.  Health 
facilities.  Health  professions,  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  home  care, 
Philippines,-Veterans. 

Approved:  November  24, 1993. 

Jesse  Brown, 

Secretary  of  Veterans  A ffairs. 

For  the  reason  set  out  in  the  preamble, 
38  CFR  part  17  is  amended  as  set  forth 
below: 


PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  72  Stat.  1114,  38  U.S.C.  501, 
unless  otherwise  noted. 

§17.100  [Amended] 

2.  In  §  17.100,  paragraph  (c)  (3)  is 
removed. 

[FR  Doc.  94-4480  Filed  2-25-94;  8:45  am) 
BILUNO  CODE  8320-01-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180, 185,  and  186 

[PP  8F2034. 7F2013, 4F2993,  2F2623, 
4F3046, 6F3453,  and  6F3318/R2034;  FRL- 
4742-8] 

RIN  2070-AB78 

Pesticide  Tolerances  for  Permethrin, 
Cypermethrin,  Fenvalerate/ 
Esfenvalerate,  Traiomethrin, 

Bifenthrin,  Cyfluthrin,  and  Lambda- 
Cyhalothrin;  Extension  of  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  extends 
tolerances  for  the  residues  of  the  seven 
synthetic  pyrethroids — permethrin, 
cypermethrin,  fenvalerate/esfenvalerate, 
traiomethrin,  bifenthrin,  cyfluthrin,  and 
lambda-cyhalothrin  (collectively 
referred  to  as  the  synthetic 
pyrethroids) — in  or  on  certain  raw 
agricultural  commodities.  This  rule  to 
extend  the  effective  date  for  tolerances 
for  maximum  permissible  levels  of 
residues  of  these  synthetic  pyrethroids 
in  or  on  these  commodities  was 
requested  by  FMC  Corp.  (FMC),  Zeneca 
Ag  Products,  E.I.  DuPont  de  Nemours  & 
Co.,  Inc.,  Hoechst-Roussel  Agri-Vet  Co., 
and  Miles,  Inc.  (collectively  called  the 
industry’s  Pyrethroid  Working  Group 
(PWG)). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  February  28, 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  (PP  8F2034,  7F2013,  4F2993, 
2F2623,  4F3046, 6F3453,  and  6F3318/ 
R20341.  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
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(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 

1921  Jefferson  Davis  Hwy.,  Arlington, 

VA  22202.  Fees  accompanying 
objections  shall  be  labeled  “Tolerance 
Petition  Fees”  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  202,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
305-6100. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  20, 1993  (58 
FR  54093),  EPA  issued  a  proposed  rule 
to  amend  40  CFR  part  180  by  extending 
to  November  15, 1994,  tolerances  for  the 
residues  of  the  seven  synthetic 
pyrethroids  in  or  on  certain 
commodities.  The  Pyrethroid  Working 
Group  had  requested  the  extension. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  conjimction 
with  the  extension  request  and  in 
previous  extensions  for  the  synthetic 
pyrethroids  have  been  evaluated  and 
discussed  in  the  proposed  rule.  Based 
on  the  data  and  information  considered, 
the  Agency  concludes  that  the  tolerance 
extensions  will  protect  the  public 
health.  Therefore,  the  tolerance 
extensions  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 


upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt' 
uncontested  cleums  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be”adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fe^om  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180, 

185,  and  186 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  8, 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


c.  In  §  180.379  by  amending  the  table 
in  paragraph  (a)  by  adding  a  footnote  to 
the  entry  for  cottonseed  as  follows: 

§180.379  Cyano(3-phenoxyphenyi)methyt- 
4-chloro-a-(1  -methethyl)  benzeneacetate; 
tolerances  for  residues. 

(a)  *  *  * 


Commodity 


Parts  per 
million 


Cottonseed 


10.2 


’The  tolerance  for  cottonseed  expires  on 
November  15,  1994. 

***** 

§  180.418  [Amended] 

d.  By  amending  §  180.418 
Cypermethrin;  tolerances  for  residues  in 
the  introductory  text  by  changing  "July 
1, 1993,”  to  read  “November  15, 1994,” 

e.  In  §  180.422,  by  revising  the 
introductory  text  to  read  as  follows: 

§  180.422  Tralomethrin;  tolerances  for 
residues. 

Tolerances,  to  expire  on  November 
15, 1994,  are  established  for  the 
combined  residues  of  the  insecticide 
tralomethrin  ((S)-alpha-cyano-3- 
phenoxybenzyl  (li?,3S)-2,2-dimethyl-3- 
((flS)-l,2,2,2-tetrabromoethyl]- 
cyclopropanecarboxylate;  CAS  Reg.  No. 
66841-25-6)  and  its  metabolites  (S)- 
alpha-cyano-3-phenoxybenzyl  (l/?,3/?)- 
3-(2,2-dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate  and 
(S)-alpha-cyano-3-phenoxybenzyl 
(lS,3/?)-3-(2,2-dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate 
calculated  as  the  parent  in  or  on  the 
following  raw  agricultural  commodities: 
***** 


PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  In  §  180.378,  by  revising  the 
introductory  text  of  paragraph  (a),  to 
read  as  follows: 

§  180.378  Permethrin;  tolerances  for 
residues. 

(a)  Tolerances,  to  expire  on  November 
15, 1994,  are  established  for  residues  of 
the  insecticide  permethrin  [(3- 
phenoxyphenyl)methyl  3-(2,2- 
dichloroethenyl)-2,2- 
dimethylcyclopropane  carboxylate]  in 
or  on  the  following  raw  agricultural 
commodities: 

*  *  *  .  *  * 


f.  In  §  180.436,  by  amending  the  table 
therein  by  adding  a  footnote  to  the  entry 
for  cottonseed  as  follows: 

§  180.436  Cyfluthrin;  tolerances  for 
residues. 

***** 


Commodity 


Parts  per 
million 


Cottonseed  . , .  ’  1 .0 


’The  tolerance  for  cottonseed  expires  on 
November  15,  1994. 

g.  In  §  180.438,  the  section 
designation  “(a)”  is  removed,  the 
introductory  text  is  revised,  and  the 
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table  is  amended  by  adding  a  footnote 
to  the  entry  for  cottonseed  as  follows: 

§  18a438  [1  a-(S*),3  a  (Z)}-(±-cyano<3- 
phenoxyphenyl]«nethyl  3-(2-chloro-3,3,3- 
tiifluoro-1*propenyl)-2,2- 
dimethylcyclopropanecarboxylate; 
tolerances  for  residues. 

Tolerances  are  established  for  the 
combined  residues  of  the  insecticide  {1 
a-(S*),3  a  (Z)l-{±)-cyano{3- 
penoxyphenyl)methyl  3-(2-chloro-3 ,3,3- 
trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate,  in  or 
on  the  following  raw  agricultural 
commodities: 


Commodity 


Parts  per 
million 


Cottonseed 


’The  tolerance  for  cottonseed  expires  on 
November  15, 1994. 

h.  In  §  180.442  by  revising  the 
introductory  text,  to  read  as  follows: 

§  180.442  BIfenthrIn;  tolerances  for 
residues. 

Tolerances,  to  expire  on  November 
15, 1994,  are  established  for  residues  of 
the  pyrethroid  bifenthrin,  (2- 
methyl[l,l’-biphenyl]-3-yI)methyl-3-(2- 
chloro-3,3,3-trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate,  in  or 
on  the  following  commodities: 


PART  185— {AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  348. 

b.  In  §  185.1250,  by  revising 
paragraph  (a),  to  read  as  follows: 

§185.1250  Cyfluthrin. 

(a)  A  tolerance,  to  expire  on 
November  15, 1994,  of  2.0  parts  per 
million  is  established  for  residues  of  the 
insecticide  cyfluthrin  (cyano{4-fluoro-3- 
phenoxypheny  l)methyl-3-(2 ,2- 
dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate;  CAS 
Reg.  No.  69359-37-5)  in  cottonseed  oil 
resulting  from  application  of  the 
insecticide  to  cottonseed. 
***** 

c.  In  §  185.5450,  by  revising  the 
introductory  text  to  read  as  follows: 

§185.5450  Tralomethrin. 

Tolerances,  to  expire  on  November 
15, 1994,  are  established  for  the 
combined  residues  of  the  insecticide 


tralomethrin  ((S)-alpha-cyano-3- 
phenoxybenzyl-(l/I,3S)-2,2-dimethyl-3- 
{(flS)-l,2,2,2-tetrabromoethyl]- 
cyclopropanecarboxylate;  CAS  Reg.  No. 
66841-25-6))  and  its  metabohtes  (S)- 
alpha-cyano-3-phenoxybenzyl  (lfl,3/?)- 
3-(2,2-dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate  and 
(S)-alpha-cyano-3- 
phenoxybenzyl(lS,3il)-3-(2,2- 
dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate 
calculated  as  the  parent  in  or  on  the 
following  food  commodities  when 
present  as  a  result  of  application  of  the 
insecticide  to  the  growing  crops: 


PART  186— [AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  §  186.1250,  by  revising 
paragraph  (a),  to  read  as  follows: 

§186.1250  Cyfluthrin. 

(a)  A  tolerance,  to  expire  on 
November  15, 1994,  of  2.0  parts  per 
million  is  established  for  residues  of  the 
insecticide  cyfluthrin  (cyano(4-fluoro-3- 
phenoxyphenyl)methyl-3-(2 ,2- 
dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate;  CAS 
Reg.  No.  68359-37-5)  in  cottonseed  hulls 
resulting  from  application  of  the 
insecticide  to  cottonseed. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart2 

[ET  Docket  No.  92-28;  FCC  93-847] 

Mobile-Satellite  Service  at  1610-1626.5 
and  2483.5-2500  MHz 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Report  and  Order 
allocates  the  1610-1626.5  and  2483.5- 
2500  MHz  bands  on  a  co-primary  basis 
to  the  mobile-satellite  service  (MSS). 
This  action  responds  to  seven  petitions 
for  rule  making  that  were  filed  with  the 
Commission  and  conforms  to  the 
international  frequency  allocation  that 
was  adopted  at  the  World 
Administrative  Radio  Conference 
(W ARC-92)  last  year.  Further,  this 


action  is  taken  to  accommodate  the  need 
for  additional  mobile-satelUte  spectrum 
that  can  be  used  to  provide  many  new 
services  both  domestically  and 
internationally. 

DATES:  March  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ray  LaForge,  Office  of  Engineering  and 
Technology,  telephone  (202)  653-8117. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order  in  ET  Docket  No.  92-28 
adopted  on  December  13, 1993  and 
released  January  12, 1994.  The  complete 
text  of  this  Report  and  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Public  Reference  Center  (room  239), 

1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  Report  and 
Order  also  may  be  purchased  from  the 
Commission’s  duplication  contractor. 
International  Transcription  Service, 

Inc.,  2100  M  Street,  NW.,  suite  140, 
Washington.  DC  20036,  (202)  857-3800. 

Summary  of  Report  and  Order 

1.  In  this  Report  and  Order  the 
Conunission  allocates  33  MHz  of 
spectrum,  the  1610-1626.5  and  2483.5- 
2500  MHz  bands,  for  the  mobile-satellite 
service  (MSS).  A  total  of  16.5  MHz, 
1610-1626.5  MHz,  is  provided  for 
primary  space-to-Earth  (uplink) 
operations  and  16.5  MHz,  2483.5-2500 
MHz,  is  provided  for  primary  Earth-to- 
space  (downlink)  operations.  Also,  12.7 
MHz,  1613.8-1626.5  MHz,  is  allocated 
for  secondary  MSS  space-to-Earth 
(downlink)  operations.  In  addition,  the 
Commission  elevates  the  radio 
astronomy  service  allocation  in  the 
1610.6-1613.8  MHz  band  from 
secondary  to  co-primary  status. 

2.  The  1610-1626.5  and  2483.5-2500 
MHz  bands  currently  are  allocated  to  a 
number  of  other  services.  The 
radiodetermination  satellite  service 
(RDSS),  is  allocated  in  these  bands  on 

a  primary  basis  but  only  interim  RDSS 
systems  have  been  authorized.  See 
Newcomb  Communications,  Inc.,  8  FCC 
Red  3631  (1993):  and  letter  to  Counsel, 
Mobile  Data  Communications,  Inc.  from 
Chief,  Domestic  Facilities  Division 
(August  19, 1993).  Currently,  the  1610- 
1626.5  MHz  band  is  allocated  to  the 
aeronautical  radionavigation  service  on 
a  co-primary  basis,  and  the  1610.6- 
1613.8  MHz  segment  of  this  band  also 
is  allocated  to  the  radio  astronomy 
service  (RAS)  on  a  secondeiry  basis. 
Frequencies  adjacent  to  the  1610-1626.5 
MHz  band  are  allocated  to  aeronautical 
radionavigation  satellite  and  maritime 
mobile  satellite  services. 
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3.  The  2483.5-2500  MHz  band  is 
authorized  for  co-primary  use  by  the 
broadcast  auxiliary  service,  the 
terrestrial  fixed  service,  and  the 
industrial,  scientific  and  medical  (ISM) 
service.  Additionally,  the  frequencies 
adjacent  to  this  band  are  allocated  on  a 
primary  basis  to  the  instructional 
television  fixed  service  (ITFS),  the 
multi-channel  multi-point  distribution 
service  (MMDS),  fixed  services,  mobile 
services  and  for  industrial,  scientific, 
and  medical  (ISM)  equipment,  and  to 
tlie  radiolocation  service  on  a  secondary 
basis. 

4.  On  August  5, 1992,  we  proposed  to 
allocate  these  bands  to  the  mobile- 
satellite  service  systems,  shared  on  a  co¬ 
primary  basis  with  the  RDSS.  See  57  FR 
43434  (September  21, 1992). 

5.  Based  on  the  record  in  this 
proceeding,  we  find  that  there  is 
substantial  interest  in  using  both  LEO 
and  GEO  technologies  to  provide  new 
voice  and  data  MSS  services  in  the 
subject  bands.  As  we  indicated  in  the 
Notice,  MSS  LEO  systems  will  offer 
significant  new  benefits  to  both 
domestic  and  international 
communications  users.  MSS  LEO 
systems  potentially  can  provide  a 
universally  available  world-wide 
cellular-like  radiotelephone  service 
offering  voice,  data,  and  facsimile 
service.  In  addition,  radiolocation  and 
radionavigation  applications  also  can  be 
provided. 

6.  Some  of  the  new  applications 
envisioned  include:  (1)  personal  locator 
services  that  could  be  used  to  locate 
accident  victims  or  persons  stranded 
because  of  weather  or  injury;  (2)  fleet 
management  and  tracking  services  that 
would  permit  more  efficient  shipping 
and  transportation  of  goods,  including 
the  tracking  of  hazardous  wastes  and 
material;  (3)  public  safety  services  that 
would  allow  state  and  local 
governments  to  use  MSS  to  extend 
health  and  emergency  services  to  rurai' 
and  remote  areas  currently  unserved  by 
traditional  communications  facilities; 
and  (4)  International  Services  that 
would  permit  global  MSS  and  make 
modem  telephone  communications 
available  to  remote  and  underserved 
areas  throughout  the  world. 

7.  Further,  the  Commission 
determined  that  although  the  specific 
method  for  sharing  among  systems 
remains  to  be  determined,  based  on  the 
record,  bi-directional  operations  in  the 
1613.8-1626.5  MHz  band  is  feasible, 
and  accordingly  the  Commission  is 
providing  for  a  secondary  allocation  for 
space-to-Earth  operations  in  this  band. 

8.  The  Commission  also  concluded 
that  MSS  operations  in  the  1610-1626.5 
and  2483.5-2500  MHz  bands  should  be 


subject  to  the  e.i.r.p.  and  power  flux 
density  levels  set  forth  In  the 
international  Radio  Regulations.  In 
addition,  such  MSS  operations  will  be 
subject  to  the  coordination  and 
notification  procedures  set  forth  in 
Resolution  46. 

9.  We  continue  to  believe  that,  at  least 
initially,  the  existing  FSS  bands  are 
sufficient  to  accommodate  MSS  feeder 
links.  We  note  that  there  may  be 
difilculties  in  using  FSS  bands  that 
generally  are  congested  with  significant 
numbers  of  geostationary  fixed-satellite 
systems  (GEO  FSS).  Consequently, 
because  of  the  significant  coordination 
difficulties  arising  fi'om  the  global 
nature  of  LEO  operations,  MSS  LEO 
feeder  links  would  need  to  operate  in 
FSS  frequency  bands  that  are  not 
heavily  used  by  GEO  FSS  systems.  We 
are  also  including  the  inter-satellite 
service  bands  at  24.45-24.65  and  24.65- 
24.75  GHz  and  the  already  allocated 
inter-satellite  service  band  at  22.55-23 
GHz  in  the  United  States  Table  of 
Frequency  Allocations  for  non¬ 
government  use. 

10.  In  view  of  the  important  health 
issues  involved,  the  fact  that  no  general 
manufacture  of  consumer  equipment  for 
MSS  in  these  bands  has  yet  begun,  and 
our  intent  to  provide  for  the  expeditious 
initiation  of  the  services  for  which  this 
spectrum  is  being  allocated,  we  believe 
the  ANSI/IEEE  guidelines  (IEEE  C95.1- 
1991)  should  be  used  when  evaluating 
the  potential  for  harm  to  public  health 
from  exposure  to  RF  emissions  of  MSS 
user  devices.  If  we  modify  the  ANSI/ 
IEEE  guidelines  in  ET  Docket  No.  92-62, 
those  guidelines  will  be  applied  to  MSS 
equipment.  We  will  require  that  all 
hand-held  devices  comply  with  the 
ANSI/IEEE  specifications  for 
“uncontrolled”  environments  because 
the  new  MSS  service  as  envisioned 
would  include  consumer  use  that  would 
be  within  the  “uncontrolled”  definition. 

11.  Further,  in  the  Notice  and 
Tentative  Decision,  57  FR  43434, 
September  21, 1992  supra,  we 
dismissed  a  petition  for  rule  making 
filed  by  CELSAT  to  use  the  RDSS 
finquency  band  for  a  hybrid  satellite  and 
terrestrial  ground  personal 
communications  service  (PCS).  CELSAT 
had  an  alternative  request  for  spectrum 
in  the  2120-2129  and  2410-2428  MHz 
bands,  including  a  pioneer’s  preference 
request  which  remains  pending.  On 
October  5, 1992,  CELSAT  filed  a 
Petition  for  Reconsideration  of  the 
Commission’s  Notice  and  Tentative 
Decision  in  which  it  argues  that  the 
Commission  incorrectly  dismissed  its 
proposed  spectrum  allocation  because 
the  terrestrial  element  of  its  proposal 
was  incompatible  with  WARC-92.  TRW 


filed  a  petition  to  dismiss  the  CELSAT 
Petition  for  Reconsideration.  The 
Commission  grants  TRW’s  petition  but 
accepts  CELSAT’s  petition  as  late  filed 
comments.  The  Commission  continues 
to  believe  that  for  the  purpose  of 
international  coordination  it  is 
important  that  our  domestic  allocation 
be  compatible  with  the  WARC-92 
spectrum  allocation.  Thus  we  continue 
to  hold  that  terrestrial  operations  in 
these  bands  is  inappropriate.  For  this 
reason,  we  accept  CELSAT’s  Petition  for 
Reconsideration  as  a  comment  in  this 
proceeding. 

12.  In  the  Notice  and  Tentative 
Decision  we  noted  that  the  proposal  was 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  found  to 
contain  no  new  or  modified  form, 
information  collection  and/or  record 
keeping,  labeling,  disclosure,  or  record 
retention  requirements,  and  will  not 
increase  or  decrease  burden  hours 
imposed  on  the  public.  No  comments 
were  received  regarding  the  Paperwork 
Reduction  Act. 

13.  Further,  in  the  Notice  and 
Tentative  Decision  we  invited 
comments  on  the  impact  of  the 
proposed  allocation  in  accordance  with 
the  Regulatory  Flexibility  Act  of  1980. 
No  comments  were  received  in  response 
to  our  analysis  of  this  allocation  as 
required  by  the  Regulatory  Flexibility 
Act. 

14.  Accordingly,  it  is  ordered,  that 
Part  2  of  the  Commission’s  Rules  and 
Regulations  is  amended  as  specified 
below,  effective  March  30, 1994.  It  is 
further  ordered  that  TRW’s  Motion  to 
Dismiss  CELSAT’s  Petition  for 
Reconsideration  is  granted  in  part;  and 
that  the  Petition  for  Reconsideration 
filed  by  CELSAT  is  accepted  as  a 
comment.  This  action  is  taken  pursuant 
to  Sections  4(i),  303  (c),  (f),  (g),  and  (r), 
and  309(a)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  154(i), 
303  (c),  (f),  (g),  and  (r). 

List  of  Subjects  in  47  CFR  Part  2 

Frequency  allocation.  General  rules 
and  regulations.  Radio. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Final  Rules 

I.  Part  2  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  2— FREQUENCY  ALLOCATIONS  AND 
RADIO  TREATY  MATTERS:  GENERAL 
RULES  AND  REGULATIONS 

1.  The  authority  citations  in  Part  2 
continues  to  read: 
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Authority:  Sec.  4,  302,  303,  and  307  of  the 
Cominunications  Act  of  1934,  as  amended, 
47  U.S.C.  Sections  154, 154{i),  302,  303, 
303(r),  and  307,  unless  otherwise  noted. 

2.  The  International  Footnotes  at  the 
end  of  the  Table  of  Frequency 
Allocations,  §  2.106  is  amended  to 


remove  footnotes  731A,  731B,  731C, 
731D,  753E,  877,  878,  890  and  891; 
revise  footnotes  733A,  733E,  734,  753, 
753C,  882E,  882F,  and  882G;  and  add 
footnotes  731E,  731F,  753F,  881A,  and 
881B.  Footnote  US319  in  the  United 
States  footnotes  is  also  revised. 


3.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  revised  for  the 
1610-1626.5  MHz,  2483.5-2500  MHz, 
22.5-23  GHz.  and  24.25-24.75  GHz 
bands,  in  accordance  with  the 
following: 

§2.106  Table  of  Frequency  Allocations. 


International  table 

United  States  table 

FCC  use  designators 

Region  1  allocation 

Region  2  alloca¬ 

Region  3  alloca¬ 

Govemmerrt 

Non-Government 

Rule  pail(s) 

Special-Use  fre¬ 

MHz 

tion  MHz 

tion  MHz 

Allocation  MHz 

Allocation  MHz 

quencies 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

• 

• 

• 

• 

• 

• 

1610-1610.8 

1610-1610.6 

1610-1610.6 

1610-1610.6 

1610-1610.6 

Aeronautical 

Aeronautical 

Aeronautical 

Aeronautical 

Aeronautical 

Aviation  (87).  Sat 

Radionavigation. 

Radio¬ 

Radio¬ 

Radio- 

Radio¬ 

ellite  Corrimu- 

Mobile-Satellite 

navigation. 

navigation. 

navigatioa 

navigation. 

nication  (25). 

(Earth-to-space). 

Radiodetermin¬ 

Mobile-Satellite 

Radiodetermin¬ 

Rartodetermirv 

ation  satellite 

(Earth-to- 

ation  Satellite 

ation  Satellite 

(Earth-to- 

space). 

(Earth-to- 

(Earthto- 

space). 

Radiodetermin- 

space). 

space). 

Mobile  ^ellite 

atiorvSatellite 

Mobile-StelHte 

Mobile-Stellite 

(Earth-to- 

(Earth-to- 

(Earthto-space) 

(Earth-to- 

space). 

space). 

space). 

722  727  730  731 

722  731 E  732  733 

722  727  730  731 E 

722  731 E  732  733 

722  731 E  732  733 

731E732  733 

733A  733C 

732  733  733A 

733A  733E 

733A  733E 

733A  733B 

733D  733E 

733B  733E 

US208  US260 

US208  US260 

733E  733F 

US319 

US319 

1610.6-1613.8 

1610.6-1613.8 

• 

1610.6-1613.8 

# 

1610.6-1613.8 

• 

1610.6-1613.8 

• 

Aeronautical 

Aeronautical 

Aeronautical 

Aeronautical 

Aeronautical 

Aviation  (87).  Sal 

Radiortavigation. 

Radio- 

Radio¬ 

Radio- 

Radio¬ 

ellite  commu¬ 

Mobile-Satellite 

navigation. 

navigation. 

navigatkxi. 

navigation. 

nication  (25). 

(Earth-to-space). 

Radiodetermir>- 

Mobile-Satellite 

Radiodetermin-' 

Radiodetermirv 

Radio-Astronomy. 

ation  Satellite 

(Earth-to- 

ation  Satellite 

ation  Satellite 

(Earth-to- 

space). 

(Earth-to- 

(Earth-to- 

space). 

Radio-Astrorx>my. 

space). 

space). 

Mobile-Satellite 

RadkxJetermirv 

Mobile-Stellite 

Mobile-Satellite 

(Earth-to- 

ation  Satellite 

(Earth-to- 

(Earthto-space) 

space). 

(Earthto- 

space). 

Radio-Astronomy. 

space). 

Radio-Astronomy. 

- 

722  727  730  731 

722  731 E  732  733 

722  727  730  731 E 

722  731 E  732  733 

722  731 E  732  733 

731E  732  73.3 

733A  733C 

732  733  733A 

733A  733E  734 

733A  733E  734 

733A  733B 

733D  733E  734 

733B  733E  734 

US208  US260 

US208  US260 

733E  733F  734 

US319 

US319 

1613.8-1626.5 

1613.8-1626.5 

1613.8-1626.5 

1613.8-1626.5 

1613.8-1626.5 

Aeronautical 

Aeronautical 

Aeronautical 

Aeronautical 

Aeronautical 

Aviation  (87).  Sa 

Radionavigation. 

Radio¬ 

Radio¬ 

Radio- 

Radio- 

ellite  Commu¬ 

Mobile-Satellite 

navigation. 

navigation. 

navigatioa 

navigatioa 

nication  (25). 

(Earth-to-space). 

Radiodetermin¬ 

Mobile-Satellite 

Radiodetermirv 

Radiodetermirv 

Mobile-Satellite 

ation  Satellite 

(Earth-to- 

ation  Satellite 

ation  Satellite 

(space-to-Earth). 

(Earth-to- 

space). 

(Earthto- 

(Earthto- 

space). 

RadkxJetermirr- 

space). 

space). 

Mobile-Stellite 

ation  Satellite 

Mobile-Stellite 

Mobile-Stellite 

(Earth-to- 

(Earth-to- 

(Earthto- 

(Earth-to- 

space). 

space). 

space). 

space). 

Mobile-Satellite 

Mobile-Satellite 

Mobile-Satellite 

Mobile-Satell4e 

(space-to- 

(space-to- 

(space-to- 

(space-to- 

Earth). 

Earth). 

Earth). 

Earth). 

722  727  730  731 

722  731 E  731 F 

722  727  730  731 E 

722  731 E  731 F 

722  731 E  731 F 

731E731F732 

732  733  733A 

731F732  733 

732  733  733E 

732  733  733E 

733  733A  733B 

732C  7330 

733A  733B 

US208  US260 

US208  US260 

733E  733F 

733E 

733E 

US319 

US319 
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• 

International  table 

United  States  table 

FCC  use  designators  | 

Region  1  allocation 

Region  2  alloca- 

Region  3  alloca- 

Government 

Non-Government 

Special-Use  fre- 

MHz 

tion  MHz 

tion  MHz 

Allocation  MHz 

Allocation  MHz 

quencies 

(1) 

(2) 

(3) 

(4) 

(5)  • 

(6) 

-  (7) 

2483.5-2500 

2483.5-2500 

2483.5-2500 

2483.5-2500 

2483.5-2500 

• 

• 

Fixed.  Mobile.  Mo- 

Fixed.  Mobile. 

Fixed.  Mobile. 

Radiodetermin- 

Radiodetermin- 

Satellite  Commu- 

bile-Satellite 

Radiodetermifv 

Radtolocation. 

ation  satellite 

ation  satellite 

nication  (25). 

(space-to-Earth). 

ation  satellite 

Mobile-Satellite 

(space-to-Earth) 

(space-to-Earth) 

Radiolocation. 

(space-to-Earth) 

(space-to- 

753A. 

753A. 

753A. 

Earth). 

Mobile-Satellite 

Mobile-Satellite 

Radiolocation. 

(space-to- 

(space-to- 

i 

Earth). 

Earth). 

! 

t 

Mobile-Satellite 

Radiodetermin- 

(space-to- 

ation-Satellite 

Earth). 

(space-to- 
Earth).  753A. 

733F  752  753 

752  753D  753F 

752  753C  753F 

752  753F  US41 

752  753F  US41 

753A  753B 

753C  753F 

US319 

US319  NG147 

i 

22.5-22.5 

22.5-22.55 

22.5-22.55 

‘ 

Fixed 

Fixed 

Fixed 

Domestic  public 

- 

fixed  (21). 

; 

Mobile 

Mobile 

Mobile 

Private  oper¬ 
ational  fixed 
microwave  (94). 

22.55-23 

US211  22.55-23 

US211  22.55-23 

Fixed 

Fixed 

Fixed 

Domestic  public 

fixed  (21). 

Inter-satellite 

Inter-satellite 

Inter-satellite 

Private  oper- 

ational  fixed 
microwave  (94). 

Mobile 

Mobile 

Mobile 

Satellite  commu- 

nications  (25). 

879 

879  US278 

879  US278 

2425-24.45  fixed 

Radionavigation 

Radionavigation 

24.25-24.45 

* 

Aviation  (87). 

* 

Radionavigation 

• 

Fixed 

Mobile 

24.45-24.65 

24.45-24.65 

24.45-24.65 

24.45-24.65 

Satellite  commu- 

Fixed 

Radionavigation 

Radionavigation 

Inter-satellite 

nication  (25). 

Inter-Satellite 

Inter-satellite 

Fixed 

Radiolocatiorvsat- 

Inter-satellite 

ellite  (Earth-to- 

Mobile 

space) 

Inter-satellite 

Inter-satellite 

Fixed 

Inter-satellite. 

Mobile. 

Radionavigation 

882E 

882E 

882E 

24.65-24.75 

24.65-24.75 

24.65-24.75 

24.65-24.75 

Satellite  commu- 

fixed. 

Inter-satellite. 

Fixed. 

Inter-satellite. 

nication  (25). 

Inter-satellite 

Radio-locatiorv 

Inter-satellite.  Mo- 

Radiolocation-sat- 

satellite  (Earth- 

bile 

ellite  (Earth-to- 

to-space) 

882E  882F 

space) 

24.75-25.25  Fixed 

24.75-25.25 

24.75-2525 

24.75-25.25 

Aviation  (87). 

Fixed-satellite 

Fixed 

Radionavigation 

(Earth-to-space) 

Fixed-satellite 

882G 

(Earth-to-space) 

882Q 

882F 

International  Footnotes 


731 A — Removed. 
731B — Removed. 
731C — Removed. 


731D — Removed. 

***** 

731E — ^The  use  of  the  band  1610-1626.5 
MHz  by  the  mobile-satellite  service  (Earth-to- 
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space)  and  by  the  radiodetermination- 
satellite  service  (Earth-to-space)  is  subject  to 
the  application  of  the  coordination  and 
notification  procedures  set  forth  in 
Resolution  46  (WARC-92).  A  mobile  earth 
station  operating  in  either  of  the  services  in 
this  band  shall  not  produce  an  e.i.r.p.  density 
in  excess  of  - 15  dB  (W/4  kHz)  in  the  part 
of  the  band  used  by  systems  operating  in 
accordance  with  the  provisions  of  No.  732, 
unless  otherwise  agreed  by  the  affected 
administrations.  In  the  part  of  the  band 
where  such  systems  are  not  operating,  a 
value  of  -  3  dB  (W/4  kHz)  is  applicable. 
Stations  of  the  mobile-satellite  service  shall 
not  cause  harmful  interference  to,  or  claim 
protection  from,  stations  in  the  aeronautical 
radionavigation  service,  stations  operating  in 
accordance  with  the  provisions  of  No.  732 
and  stations  in  the  fixed  service  operating  in 
accordance  with  the  provisions  of  No.  730. 

731F— The  use  of  the  band  1613.8-1626.5 
MHz  by  the  mobile-satellite  service  (space-to- 
Earth)  is  subject  to  the  application  of  the 
coordination  and  notification  procedures  set 
forth  in  Resolution  46  (WARC-92). 
***** 

733A — With  respect  to  the 
radiodetermination-satellite  and  mobile- 
satellite  services  the  provisions  of  No.  953  do 
not  apply  in  the  frequency  band  1610-1626.5 
MHz. 

***** 

733E — Harmful  interference  shall  not  be 
caused  to  stations  of  the  radio  astronomy 
service  using  the  band  1610.6-1613.8  MHz 
by  stations  of  the  radiodcterminaton-satellite 
and  mobile-satellite  services.  (No.  2904 
applies.) 

734 — In  making  assignments  to  stations  of 
other  services,  administrations  are  urged  to 
take  all  practicable  steps  to  protect  the  radio 
astronomy  service  in  the  band  1610.6-1613.8 
MHz  from  harmful  interference.  Emissions 
from  space  or  air-borne  stations  can  be 
particularly  serious  sources  of  interference  to 
the  radio  astronomy  service  (see  Nos.  343 
and  344  and  Article  36). 
***** 

753 — Different  category  of  service:  in 
France,  the  band  2450-2500  MHz  is  allocated 
on  a  primary  basis  to  the  radiolocation 
service  (see  No.  425).  Such  use  is  subject  to 
agreement  with  administrations  having 
service  operating  or  planned  to  operate  in 
accordance  with  the  Table  of  Frequency 
Allocations  which  may  be  affected. 
***** 

753C — Different  category  of  service:  in 
Angola,  Australia,  Bangladesh,  Burundi, 
China,  Cote  d’Ivoire,  Ethiopia,  India,  the 
Islamic  Republic  of  Iran,  Israel,  Italy,  Jordan, 
Kenya,  Lebanon,  Liberia,  Libya.  Madagascar, 
Mali,  Pakistan,  Papua,  New  Guinea,  Senegal, 
Sudan,  Swaziland,  Syria,  Tanzania, 

Thailand,  Togo,  Zaire  and  Zambia,  the 
allocation  of  the  band  2483.5-2500  MHz  to 
the  radiodetermination-satellite  service 
(space-to-Earth)  is  on  a  primary  basis  (see  No. 
425)  subject  to  agreement  obtained  under  the 
procedure  of  Article  14  with  other  countries 
not  listeil  in  this  provision. 
***** 

753E — Removed. 


753F— The  use  of  the  band  2483.5-2500 
MHz  by  the  mobile-satellite  and  the 
radiodetermination-satellite  services  is 
subject  to  the  application  of  the  coordination 
and  notification  procedures  set  forth  in 
Resolution  46  (WARC-92).  Coordinatioh  of 
space  stations  of  the  mobile-satellite  and 
radiodetermination-satellite  services  with 
respect  to  terrestrial  services  is  required  only 
if  the  power  flux-density  produced  at  the 
Earth’s  surface  exceeds  the  limits  in  No. 

2566.  In  respect  of  assignments  operating  in 
this  band,  the  provisions  of  Section  II, 
paragraph  2.2  of  Resolution  46  (WARC-92) 
shall  also  be  applied  to  geostationary 
transmitting  space  stations  with  respect  to 
terrestrial  stations. 

***** 

877 —  Removed. 

878 —  Removed. 

***** 

881  A— Use  of  the  25.25-27.5  GHz  band  by 
the  inter-satellite  service  is  limited  to  space 
research  and  Earth  exploration-satellite 
applications,  and  also  transmissions  of  data 
originating  from  industrial  and  medical 
activities  in  space. 

881B — Space  services  using  non¬ 
geostationary  satellites  operating  in  the  inter¬ 
satellite  service  in  the  band  27-27.5  GHz  are 
exempt  from  the  provisions  of  No.  2613. 
***** 

882E — ^The  inter-satellite  service  shall  not 
claim  protection  from  harmful  interference 
from  airport  surface  detection  equipment 
stations  of  the  radionavigation  service. 

882F — Additional  allocation:  in  Japan,  the 
band  24.65-25.25  GHz  is  also  allocated  to  the 
radionavigation  service  on  a  primary  basis 
until  2008. 

882G— In  the  band  24.75-25.25  GHz. 
feeder  links  to  stations  of  the  broadcasting- 
satellite  service  shall  have  priority  over  other 
users  in  the  fixed-satellite  service  (Earth-to- 
space).  Such  other  uses  shall  protect  and 
shall  not  claim  protection  from  existing  and 
future  operating  feeder-link  networks  to  such 
broadcasting  satellite  stations. 
***** 

890 —  Removed. 

891 —  Removed. 

***** 

United  States  (US)  Footnotes 

***** 

US319— In  the  137-138, 148-149.9, 149.9- 
150.05,  399.9-^00.05,  400.15-401, 1610- 
1626.5,  and  2483.5-2500  MHz  bands. 
Government  stations  in  the  mobile-satellite 
service  shall  be  limited  to  earth  stations 
operating  with  non-Govemment  space 
stations. 

*  *  *  *  *  * 

NG147 — Stations  in  the  broadcast  auxiliary 
service  and  private  radio  services  licensed  as 
of  July  25, 1985,  or  on  a  subsequent  date 
following  as  a  result  of  submitting  an 
application  for  license  on  or  before  July  25, 
1985,  may  continue  to  operate  on  a 
radiodetermination  satellite  service. 
***** 

(FR  Doc.  94-4409  Filed  2-25-94;  8:45  am] 
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47CFRPart32 

[CC  Docket  No.  89-360,  FCC  94-28] 

Statement  of  Financial  Accounting 
Standards  No.  96,  Accounting  for 
Income  Taxes 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Report  and  Order  to  incorporate  the 
liability  method  of  accounting  for 
income  taxes  into  the  Uniform  System 
of  Accounts  for  Telecommxmications 
Companies.  This  action  brings  the 
method  of  accounting  for  income  taxes 
in  line  with  the  generally  accepted 
method  of  accounting  for  income  taxes 
prescribed  for  the  American  business 
community. 

EFFECTIVE  DATE:  August  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thaddeus  Machdnski,  Common  Carrier 
Bureau,  Accounting  and  Audits 
Division,  202-634-1861. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order  in  CC  Docket  No.  89-360, 
adopted  January  31, 1994  and  released 
February  8, 1994.  The  complete  text  of 
this  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW., 
Washington,  DC,  and  may  also  be 
purchas^  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  Inc.,  at  (202)  857-3800,  2100  M 
Street  NW.,  suite  140,  Washington,  DC 
20037. 

Synopsis  of  Report  and  Order 

1.  This  Report  and  Order  amends  part 
32  to  incorporate  the  new  accounting 
procedures  for  income  taxes  prescribed 
in  Statement  of  Financial  Accoimting 
Standards  No.  109  (SFAS-109)  and  it 
also  establishes  new  accounts  to 
properly  implement  those  procedures. 

2.  This  Report  and  Order  adds  three 
new  accoimts  to  the  Uniform  System  of 
Accounts  to  incorporate  the 
requirements  of  SFAS-109  into  part  32. 
The  new  accounts  are  Account  1437, 
Deferred  Tax  Regulatory  Asset;  Account 
4341,  Net  Deferred  Tax  Liability 
Adjustments;  and  Account  4361, 
Deferred  Tax  Regulatory  Liability.  These 
new  accounts  will  reflect  the 
adjustments  to  existing  carrier  deferred 
tax  balances  that  are  necessary  as  a 
result  of  adopting  SFAS-109. 

3.  The  type  of  SFAS-109  adjustments 
that  will  be  shown  in  the  above 
accounts  relate  to  changes  in  tax  rates, 
recording  tax  liabilities  for  items  that 
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were  previously  accounted  for  under  the 
flow  through  method,  and  recording 
taxes  on  items  that  were  formerly 
considered  permanent  differences  by 
the  accoimting  profession. 

4.  The  Report  and  Order  will  be 
effective  six  months  after  it  is  published 
in  the  Federal  Register.  However,  the 
Report  and  Order  permits  carriers  to 
adopt  SFAS-109  for  federal  accounting 
purposes  on  January  1, 1993  if  the 
carriers  so  desire. 

5.  Finally,  the  new  accounts  that  are 
established  in  the  Report  and  Order  will 
be  excluded  horn  interstate  rate  base 
and  revenue  requirement 
determinations.  This  insures  that  the 
adoption  of  SFAS-109  for  federal 
accounting  purposes  will  not  increase  or 
decrease  the  interstate  revenue 
requirement. 

Rule  Changes 

6.  Accordingly,  it  is  ordered  that, 
Pursuant  to  sections  1,  4(i),  201-205, 

218,  220,  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C,  151, 154(i)201-205. 
218, 220,  403,  part  32  is  amended  as  set 
forth  below. 

7.  It  is  further  ordered  that.  Pursuant 
to  section  220(g)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C 

§  220(g)  and  §  1.427(c)  of  the 
Commission’s  Rules,  47  CFR  1.427(c), 
the  amendments  to  part  32  of  the 
Commissicm’s  Rules,  47  CFR  32.1  et 
seq.,  as  set  forth  below,  shall  be  effective 
August  29. 1994. 

8.  It  is  further  ordered  that.  Pursuant 
to  section  4(i)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
154(i),  §  32.16  of  the  Commission’s  rules 
47  era  32.16  is  waived  to  the  extent 
that  it  requires  the  filing  of  a  revenue 
requirement  study  in  regard  to  SFAS- 
109. 

9.  It  is  further  ordered  that.  Carriers 
may  implement  SFAS-109  for  federal 
regulatory  purposes  prior  to  the 
effective  date  of  the  new  rules. 

10.  It  is  further  ordered  that.  The 
Secretary  shall  provide  a  copy  of  this 
Report  and  Order  to  each  state  utility 
commission. 

List  of  Subjects  in  47  CFR  Part  32 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone.  Uniform 
System  of  Accounts. 

Federal  Communications  Commission. 
William  F.  Caten, 

Acting  Secretary. 

Part  32  of  title  47  of  the  CFR  is 
amended  as  follows: 


PART  32— UNIFORM  SYSTEM  OF 
ACCOUNTS  FOR 

TELECOMMUNICATIONS  COMPANIES 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  Secs.  4(i),  4(j)  and  220  as 
amended:  47  U.S.C  154(i),  154(i).  and  220 
unless  otherwise  noted. 

2.  Section  32.22  (a),  (c),  (d),  and  (f)  is 
revised  to  read  as  follows: 

§  32.22  Comprehensive  interpertod  tax 
allocation. 

(a)  Companies  shall  apply  interperiod 
tax  allocation  (tax  normalization)  to  all 
book/tax  temporary  differences  which 
would  be  consider^  material  for 
published  ffnancial  report  purposes. 
Furthermore,  conipanies  shall  also 
apply  interperiod  tax  allocation  if  any 
item  or  group  of  similar  items  when 
aggregated  would  3ietd  debit  or  credit 
entries  which  exceed  or  would  exceed 
5  percent  of  the  gross  deferred  income 
tax  expense  debits  or  credits  during  any 
calendar  year  over  the  life  of  the 
temporary  difference.  The  tax  effects  of 
book/tax  temjjorary  differences  shall  be 
normalized  and  the  deferrals  shall  be 
included  in  the  following  accounts: 

4100,  Net  Current  Deferred  Operating  Income 

Taxes; 

4110,  Net  Current  Deferred  Nonoperating 

Income  Taxes: 

4340,  Net  Noncurrent  Deferred  Operating 

Income  Taxes; 

4350,  Net  Noncurrent  Deferred  Nonoperating 

Income  Taxes. 

In  lieu  of  the  accounting  prescribed 
herein,  any  company  shall  treat  the 
increase  or  reduction  in  current  income 
taxes  payable  resulting  from  the  use  of 
flow  through  accounting  in  prior  years 
as  an  increase  or  reduction  in  current 
tax  expense. 

***** 

(c)  Subsidiary  records  shall  be  used  to 
reduce  the  deferred  tax  assets  contained 
in  the  accounts  specified  in  paragraph 
(a)  of  this  section  when  it  is  likely  that 
some  portion  or  all  of  the  deferred  tax 
asset  will  not  be  realized.  The  amount 
recorded  in  the  subsidiary  record 
should  be  sufficient  to  reduce  the 
deferred  tax  asset  to  the  amount  that  is 
likely  to  be  realized. 

(d)  The  records  supporting  the 
activity  in  the  deferred  income  tax 
accounts  shall  be  maintained  in 
sufficient  detail  to  identify  the  nature  of 
the  specific  temporary  differences 
giving  rise  to  both  the  debits  and  credits 
to  the  individual  accounts. 
***** 

(f)  The  tax  differentials  to  be 
normalized  as  specified  in  this  section 
shall  also  encompass  the  additional 


effect  of  state  and  local  income  tax 
changes  on  Federal  income  taxes 
produced  by  the  provision  for  deferred 
state  and  local  income  taxes  for  book/ 
tax  temporary  differences  related  to 
such  income  taxes. 
***** 

3.  Section  32.103  is  amended  by 
adding  account  32.1437  to  the  list  of 
accounts  to  read  as  follows: 

§32.103  Balance  sheet  accounts  for  other 
than  regutated-fixed  assets  to  be 
maintained. 


Balance  Sheet  Accounts 


Account  title 

Class  A 
account 

Class  B 
account 

Deferred  Tax  Regu- 

• 

• 

latory  Asset . 

1437 

1437 

*  *  • 

• 

• 

4.  Section  32.1437  is  added  to  read  as 
follows: 

§  32.1437  Deferred  tax  regulatory  asset. 

(a)  This  account  shall  include 
amounts  of  probable  future  revenue  for 
the  recovery  of  future  increases  in  taxes 
payable.  As  reversals  occur,  amounts 
recorded  in  this  account  shall  be 
reduced  with  a  credit  entry  emd  a  debit 
entry  to  Account  4341,  Net  Deferred  Tax 
Liability  Adjustments. 

(b)  'This  account  shall  also  be  adjusted 
for  the  impact  of  prospective  tax  rate 
changes  on  the  deferred  tax  liability  for 
those  temporary  differences  underlying 
its  existing  balance.  If  the  cumulative 
effect  of  such  adjustments  reduce  the 
account  to  a  net  credit  balance,  such 
balance  shall  be  reclassified  to  Account 
4361. 

5.  Section  32.4000  is  amended  by 
adding  accounts  32.4341  and  32.4361  to 
the  list  of  accounts  to  read  as  follows: 

§  32.4000  Instructlofls  for  balance  sheet 
accounts— liabilities  and  stockholders’ 
equity. 

Liabilities  and  Stockholders’  Equity 
Accounts  to  be  Maintained  by  Class  A 
and  Class  B  telephone  companies: 


Account  title 

Class  A 
account 

Class  B 
account 

e  •  •  e 

Net  Deferred  Tax  LiabiF 

• 

ity  Adjustments _ 

4341 

4341 

Deferred  Tax  Regu- 

latory  Uability  . 

4361 

4361 
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Account  title 

Class  A 
account 

Class  B 
account 

. 

. 

* 

*  *  *  * 

* 

6.  Section  32.4100(d)  is  revised  to 
read  as  follows: 


§  32.41 00  Net  current  deferred  operating 
income  taxes. 

***** 

(d)  The  classification  of  deferred 
income  taxes  as  current  or  non  current 
shall  follow  the  classification  of  the 
asset  or  liability  that  gave  rise  to  the 
deferred  income  tax.  If  there  is  no 
related  asset  or  liability,  classiHcation 
shall  be  based  on  the  expected 
turnaround  of  the  temporary 
differences. 

***** 

7.  Section  32.4110(g)  is  revised  to 
read  as  follows: 

§  32.41 10  Net  current  deferred 
nonoperating  income  taxes. 
***** 

(g)  The  classification  of  deferred 
income  taxes  as  current  or  nonciurent 
shall  follow  the  classification  of  the 
asset  or  liability  that  gave  rise  to 
deferred  income  tax.  If  there  is  no 
related  asset  or  liability,  classification 
shall  be  based  on  the  expected 
turnaround  of  the  temporary 
differences. 

***** 

8.  Section  32.4340  (a)  and  (d)  are 
revised  to  read  as  follows: 

§  32.4340  Net  noncurrent  deferred 
operating  income  taxes. 

(a)  This  account  shall  include  the 
balance  of  income  tax  expense  related  to 
noncurrent  items  from  regulated 
operations  which  have  been  deferred  to 
later  periods  as  a  result  of 
comprehensive  interperiod  tax 
allocation  related  to  temporary 
differences  that  arise  from  regulated 
operations. 

***** 

(d)  The  classification  of  deferred 
income  taxes  as  current  or  noncurrent 
shall  follow  the  classification  of  the 
asset  or  liability  that  gave  rise  to  the 
deferred  income  tax.  If  there  is  no 
related  asset  or  liability,  classification 
shall  be  based  on  the  expected 
turnaround  of  the  temporary  difference. 
***** 

9.  Section  32.4341  is  added  to  read  as 
follows: 


§  32.4341  Net  deferred  tax  liability' 
ad)ustments. 

(a)  This  accoimt  shall  include  the 
portion  of  deferred  income  tax  charges 
and  credits  pertaining  to  Accoimts 
32.1437,  Deferred  Tax  Regulatory  Asset, 
and  32.4361,  Deferred  Tax  Regulatory 
Liability. 

(b)  This  account  shall  be  used  to 
record  adjustments  to  the  accumulated 
deferred  tax  liabilities  recorded  in 
Accounts  4100  and  4340  for: 

(1)  Tax  effects  of  temporary 
differences  accounted  for  imder  the 
flow-through  method  or  treated  as 
permanent  differences. 

(2)  Reclassification  attributable  to 
changes  in  tax  rates  (Federal,  state  and 
local).  As  tax  rates  increase  or  decrease, 
the  offsetting  debit  or  credit  will  be 
recorded  in  Accoimt  1437  and/or  4361 
as  required  by  paragraph  (a)  of  this 
section. 

(3)  The  tax  effects  of  carryforward  net 
operating  losses  and  carryforward 
investment  tax  credits  expected  to 
reduce  future  taxes  payable  that  are 
reported  in  published  financial 
statements. 

(4)  Reversals  of  the  tax  effects  of 
carryforward  net  operating  losses  and 
carryforward  investment  tax  credits 
previously  recorded  in  this  account  at 
the  time  they  become  recognized  as 
reductions  in  current  taxable  income 
and  current  taxes  payable  on  tax 
returns. 

(c)  This  account  shall  be  exempt  from 
the  vintage  year  detail  record 
requirements  of  §  32.22(e)(2). 

10.  Section  32.4350  (a)  and  (g)  are 
revised  to  read  as  follows: 

§  32.4350  Net  noncurrent  deferred 
nonoperating  income  taxes. 

(a)  This  account  shall  include  the 
balance  of  income  tax  expense  (Federal, 
state,  and  local)  that  has  been  deferred 
to  later  periods  as  a  result  of 
comprehensive  interperiod  allocation 
related  to  nonoperating  differences. 

*  *  *  * 

(g)  The  classificaiton  of  deferred 
income  taxes  as  current  or  noncurrent 
shall  follow  the  classification  of  the 
asset  or  liability  that  gave  rise  to  the 
deferred  income  tax.  If  there  is  no 
related  asset  or  liability,  classification 
shall  be  based  on  the  expected 
turnaround  of  the  temporary  difference. 
***** 

11.  Section  32.4361  is  added  to  read 
as  follows; 

§  32.4361  Deferred  tax  regulatory  liability. 

(a)  This  account  shall  include 
amounts  of  probable  future  revenue 
reductions  attributable  to  future 
decreases  in  taxes  payable.  As 


reductions  occur,  amounts  recorded  in  * 
this  amount  shall  be  reduced  with  a 
debit  entry  and  a  credit  entry  to 
Account  4341,  Net  Deferred  Tax 
Liability  Adjustments. 

(b)  This  account  shall  also  be  adjusted 
for  the  impact  of  prospective  tax  rate 
changes  on  the  deferred  tax  liability  for 
those  temporary  differences  underlying 
its  existing  balance.  If  the  cumulative 
effect  on  such  adjustments  reduces  the 
account  to  a  net  debit  balance,  such 
balance  shall  be  reclassified  to  Account 
1437. 

[FR  Doc.  94-4408  Filed  2-25-94;  8:45  amj 
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47  CFR  Part  99 

[GEN  Docket  No.  90-314;  FCC  93-650] 

Establishment  of  New  Personal 
Communications  Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  By  this  Third  Report  and 
Order,  the  Commission  makes  final 
decisions  on  50  pioneer’s  preference 
requests  related  to  broadband  2  GHz 
Personal  Communications  Services 
(PCS).  The  Commission  awards 
pioneer’s  preferences  to  three  applicants 
and  denies  the  remaining  47  requests. 
This  action  guarantees  a  license  to  each 
pioneer  in  30  megahertz  of  spectrum  in 
a  Major  Trading  Area  (MTA)  if  the 
applicant  is  otherwise  eligible  to  hold 
such  a  license  and  subject  to  any 
changes  upon  reconsideration  in  GEN 
Docket  No.  90-314  that  affect  service 
areas  or  spectrum  blocks.  The  action  is 
intended  to  appropriately  reward  the 
three  parties  that  pioneered  new  PCS 
services  and  technologies. 

EFFECTIVE  DATE:  February  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology,  (202)  653-8116. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Third 
Report  and  Order  adopted  December  23, 
1993,  and  released  February  3, 1994. 
This  action  will  not  change  the  public 
reporting  burden.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC  20554.  The  complete 
text  of  the  decision  also  may  be 
purchased  from  the  Cor;  mission’s 
duplication  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Washington,  DC 
20037. 
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Simunary  of  Third  Report  and  Order 

1.  In  the  Tentative  Decision  and 
Memorandum  Opinion  and  Order 
(Tentative  Decision)  (57  FR  57458, 
December  4, 1992)  in  this  proceeding, 
the  Commission  proposed  to  award 
pioneer’s  preferences  to  American 
Personal  Communications  (APC),  Cox 
Enterprises,  Inc.  (Cox),  and  Omni  point 
Communications,  Inc.  (Omnipoint)  and 
to  deny  53  other  requests.  Subsequently, 
in  the  First  Report  and  Order  (58  FR 
42681,  August  11, 1993)  in  Docket 
No.  90-314  and  ET  Docket  No.  92-100, 
six  of  these  53  requests  were  found  to 
address  900  MHz  narrowband  services 
and  therefore  final  action  on  these  six 
was  taken  in  that  proceeding.  The 
Commission  adopted  final  rules  for 
broadband  2  GHz  PCS  in  the  Second 
Report  and  Order  (58  FR  59174, 
November  8, 1993)  in  this  proceeding. 
Seven  blocks  of  sp>ectrum  were  allocated 
for  licensed  2  GHz  PCS  encompassing 
120  megahertz  at  1850-1890, 1930- 
1970,  2130-2150,  and  2180-2200  MHz. 
Regional  and  local  PCS  service  areas 
based  upon  MTAs  and  Basic  Trading 
Areas  (BTAs)  also  were  adopted. 

2.  The  Commission’s  pioneer’s 
preference  rules  provide  preferential 
treatment  in  its  licensing  process  to 
parties  that  demonstrate  their 
responsibility  for  developing  new 
communications  services  and 
technologies.  To  be  granted  a  pioneer’s 
preference,  an  applicant  must 
demonstrate  that  it  has  developed  the 
new  service  or  technology;  e.g.,  that  it 
has  developed  the  capabilities  or 
possibilities  of  the  technology  or  service 
or  has  brought  them  to  a  more  advanced 
or  effective  state.  The  applicant  also 
must  demonstrate  the  technical 
feasibility  of  the  new  service  or 
technology,  either  by  submitting  a 
technical  feasibility  showing  or  at  least 
preliminary  results  of  an  experiment. 
Finally,  a  preference  will  be  granted 
only  if  the  rules  adopted  are  a 
reasonable  outgrowth  of  the  proposal 
and  lend  themselves  to  grant  of  a 
preference.  An  applicant  meeting  this 
standard  will  be  placed  on  a  pioneer’s 
preference  track,  will  not  be  subject  to 
comjjeting  applications,  and  if 
otherwise  qualified  will  receive  a 
license.  Other  applicants  will  compete 
for  additional  licenses  on  a  separate 
track.  The  pioneer’s  preference  rules  are 
intended  to  foster  development  of  new 
services  and  improve  existing  services 
by  reducing  the  delays  and  risks 
innovators  otherwise  would  face  with 
the  Commission’s  licensing  process. 

3.  In  the  Tentative  Decision,  the 
Commission  proposed  to  grant  APC, 
Cox,  and  Omnipoint  a  pioneer’s 


preference  and  to  deny  53  requests  that 
is  tentatively  concluded  did  not  merit 
preferences.  After  opportunity  for 
additional  comment  and  replies  focused 
on  the  Tentative  Decision,  the 
Commission  found  that  APC,  Cox,  and 
Omnipoint  meet  the  pioneer’s 
preference  standard  and  therefore  merit 
award  of  preferences;  and  that  the 
remaining  applicants  do  not  meet  this 
standard  and  therefore  do  not  merit 
award  of  preferences. 

4.  APC  was  granted  a  pioneer’s 
preference  for  its  development  and 
demonstration  of  technologies  that 
facilitate  spectrum  sharing  by  PCS 
facilities  and  microwave  systems  at  2 
GHz.  APC’s  analysis  and  testing 
demonstrated  that  there  exists  unused 
spectrum  in  the  1850-1990  MHz  band 
su^cient  to  allow  immediate  initiation 
of  PCS  services  without  first  having  to 
relocate  existing  microwave  operations. 
Its  study  changed  the  focus  of  attention 
from  relocating  fixed  microwave 
operations  before  initiating  PCS  to 
initially  implementing  PCS  while 
sharing  the  spectrum  with  the  existing 
microwave  operations.  This  study,  and 
the  transition  plan  presented  in 
comments  submitted  by  APC,  have 
elements  in  common  with  the  transition 
plan  adopted  in  ET  Docket  No.  92-9  to 
facilitate  making  2  GHz  spectrum 
available  for  emerging  technologies, 
including  PCS.  Further,  APC  developed 
Frequency  Agile  Sharing  Technology 
(FAST)  and  demonstrated  that  it 
provides  a  practical  means  to  transition 
from  fixed  services  to  shared  fixed  and 
mobile  services  in  this  spectrum. 

5.  As  explained  by  APC,  FAST  is  a 
ft^quency  planning  and  management 
tool  used  to  predict  (and  avoid) 
interference  both  between  private 
operational  fixed  service  (TOFS)  and 
PCS  systems,  and  within  a  PCS  system. 
The  FAST  system  utilizes  theoretical 
interference  analyses  verified  by  signal 
strength  measurements  to  determine 
frequency  assignments  to  PCS  base 
stations.  This  function  is  accomplished 
by  a  Channel  Utilization  Controller 
(CUC),  which  monitors  and  determines 
the  channels  each  PCS  base  station  may 
use.  The  CUC  monitors  coverage  and 
interference;  analyzes  and  integrates 
measured  data;  integrates  supporting 
data  bases;  and  supports  data 
commvmications  liiiks  to  each  PCS  base 
station.  For  each  PCS  base  station  the 
CUC  calculates  theoretical  interference 
values  and  areas  for  every  POPS  station 
in  its  data  base.  Both  PCS-to-POFS  and 
POFS-to-PCS  interference  is  calculated. 
The  CUC  then  compiles  a  list  of 
available  channels  for  each  base  station. 
The  theoretical  interference  analysis  is 


recalculated  when  PCS  and/or  POFS 
systems  are  changed. 

6.  APC  states  that  FAST  technology 
can  be  used  with  any  relatively  narrow 
band  PCS  system  channel  architecture 
employing  a  channel  bandwidth  of  5 
megahertz  or  less.  In  particular,  APC 
states  that  the  FAST  system  can  be  used 
in  conjunction  with  code  division 
multiple  access  (CDMA),  time  division 
multiple  access,  time  division  duplexed, 
and  frequency  division  duplexed 
systems  that  use  various  transmit- 
receive  ft«quency  separations.  APC 
asserts  that  testing  of  its  FAST/CDMA 

^  system  verified  the  ability  of  its 
technology  to  complete  PCS  calls 
without  causing  interference  to  existing 
microwave  operations. 

7.  Cox  was  granted  a  preference  for 
having  developed  and  demonstrated 
PCS/cable  plant  interface  technology 
and  equipment  that  interfaces  existing 
cable  plant  with  new  PCS  wireless 
applications,  resulting  in  spectrum- 
efficient  applications  for  PCS.  Cox  first 
proposed  using  cable  systems  to  provide 
backbone  functions  for  PCS  (instead  of 
using  the  existing  telephone  or  fixed 
microwave  networks),  applied  to  the 
Commission  for  a  PCS  experimental 
license,  and  successfully  developed  and 
tested  equipment.  Through  experiments, 
Cox  demonstrated  cost-effective 
integration  of  PCS  and  cable  networks 
that  makes  more  efilcient  use  of  existing 
cable  plant  without  impairing  existing 
cable  services.  Cox  designed,  developed, 
and  tested  multi-backhaul 
configurations  and  multi-PCS  radio 
systems  with  hand-off  capability, 
centralized  modulation,  and  distributed 
antenna  configurations.  These 
capabilities  were  realized  through  its 
design  and  development  work,  die  key 
to  which  is  its  “cable  microcell 
integrator”  that  Cox  developed  to 
connect  PCS  handsets  to  its  embedded 
cable  plant. 

8.  Using  the  existing  cable  plant  in 
PCS  network  design  piermits  economical 
and  rapid  deployment  of  PCS  systems 
and  substitution  of  existing 
infirastructure  for  increasingly  scarce 
spectrum.  The  efforts  of  Cox  advanced 
PCS  system  design  by  demonstrating  the 
feasibility  of  integrating  cable  netM'orks 
with  full-featured  PCS  systems.  Its 
developments  potentially  piermit 
offering  efficient  PCS  service  in  a 
timely,  cost  efficient  maimer  with  no 
impairment  to  existing  cable  services. 

9.  Omnipoint  was  granted  a 
preference  for  its  development  of  2  GHz 
equipment  that  uses  advanced 
techniques  that  will  facilitate  continued 
development  and  implementation  of 
PCS  services  and  technologies. 

Omni  point  was  the  first  to  produce 
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practical,  working  2  GHz  equipment  for 
PCS.  It  engaged  in  radio  frequency 
engineering  and  related  spread 
spectrum  product  design,  development, 
miniaturization,  and  manufacture  of  2 
GHz  equipment. 

10.  (^nipoint  designed  and 
manufactured  equipment  that  uses 
direct  sequence  spread  spectrum  access 
techniques  in  a  5  or  10  megahertz 
channel.  The  original  work  of 
Omnipoint  contributed  significantly  to 
the  development  and  testing  of  PCS 
services  and  design  concepts  that  will 
facilitate  initial  implementation  of  PCS 
in  the  2  GHz  band  on  a  sharing  basis 
with  fixed  microwave  licensees. 
Omnipoint  has  demonstrated  that  its  2 
GHz  equipment  uses  innovative 
technology,  combining  spread  spectrum 
and  time  division  teclmiques.  Further, 
Omnipoint  has  demonstrated  the 
capability  of  providing  PCS  service 
using  its  equipment.  Finally,  the  use  of 
Omnipoint’s  handsets  by  other  parties 
to  develop  PCS  experimental  systems 
has  fostered  the  development  of  PCS. 

11.  By  receiving  a  pioneer’s 
preference,  APC,  Cox,  and  Omnipoint,  if 
otherwise  qualified,  will  not  be  subject 
to  competing  license  applications  in 
Channel  Block  A,  a  30  megahertz  MTA 
in  the  1850-1865  and  1930-1945  MHz 
bands.  APC,  Cox,  and  Omnipoint  argued 
that  a  30  megahertz  MTA  grant  was 
necessary  to  permit  implementation  of 
the  systems  they  proposed. 

12.  Cablevision  Systems  Corporation 
(Cablevision),  Southwestern  Bell 
Corporation  (SBC),  and  Fidelity 
Investments  and  Cylink  Corporation 
(Fidelity/Cylink)  disagreed  Aat  a  30 
megahertz  MTA  license  should  be 
awarded  pioneers.  Cablevision 
contended  that  a  20  megahertz  BTA 
block  would  permit  the  grantees  to  use 
the  band  in  which  they  have  conducted 
experiments,  while  not  conveying  a 
windfall  30  megahertz  MTA  block  that 
could  have  a  preclusive  effect  on  other 
licensees.  SBC  concurred,  stating  that  a 
20  megahertz  BTA  block  would  be 
enou^  spectrum  to  provide  adequate 
PCS  service.  Fidelity/Cylink  argued  that 
a  10  megahertz  BTA  block  at  2130-2200 
MHz  would  be  adequate  because  such  a 
block  would  enable  the  provision  of 
full-featured  PCS,  as  well  as  many 
specialized  PCS  services. 

13.  The  Commission  found  the 
arguments  of  APC,  Cox,  and  Omnipoint 
persuasive.  Each  applicant  conducted 
experiments  in  the  1850-1990  MHz 
band,  not  in  the  2130-2200  MHz  band. 
An  award  in  the  lower  band  is 
appropriate  to  ensure  that  the  grantees 
can  implement  the  services  they  have 
propos^.  While  the  Commission 
continues  to  believe  that  the  upper  band 


has  the  potential  to  provide  a  variety  of 
important  PCS  services,  APC,  Cox,  and 
Omnipoint  have  designed  their  systems 
and  conducted  their  experiments  in  the 
1850-1990  MHz  band.  Further,  the 
Commission  is  not  convinced  that  a  20 
megahertz  BTA  grant  would  be 
adequate,  given  the  nature  of  the 
systems  proposed.  Accordingly,  the 
Commission  awarded  each  pioneer  a  30 
megahertz  MTA  block  in  the  service 
area  each  requested. 

14.  The  Commission  instructed  the 
licensing  bureau  to  condition  licenses 
issued  as  a  result  of  these  pioneer’s 
preference  grants  upon  construction  of 
PCS  systems  that  substantially  use  the 
design  and  technologies  upon  which  the 
preference  awards  are  based  and  upon 
each  licensee  holding  its  license  for  a 
minimum  of  three  years  or  imtil  the 
construction  requirements  applicable  to 
the  five-year  build-out  period  specified 
in  Section  99.206  of  the  Commission’s 
Rules  have  been  satisfied,  whichever,  is 
earlier.  APC’s  service  area  is  the  MTA 
that  includes  Washington,  E)C  and 
Baltimore,  Maryland;  Cox’s  service  area 
is  the  MTA  that  includes  San  Diego, 
California;  and  Omnipoint’s  service  area 
is  the  MTA  that  includes  northern  New 
Jersey.  The  Commission  noted  that  both 
PCS  channel  blocks  and  service  areas 
are  the  subject  of  petitions  for 
reconsideration  and  clarification. 

Should  either  PCS  channel  blocks  or 
service  areas  be  amended  on 
reconsideration,  the  pioneer’s 
preferences  will  be  modified 
accordingly. 

15.  Finally,  the  Commission  stated 
that  the  47  pioneer’s  preference  requests 
that  were  found  not  to  have  met  the 
pioneer’s  preference  standard  were 
denied  for  a  variety  of  reasons.  Some  of 
these  requests  were  incompatible  with 
the  rules  adopted  in  the  S^ond  Report 
and  Order  in  this  proceeding,  some  did 
not  demonstrate  the  feasibility  of  the 
proposed  technologies,  some  did  not 
demonstrate  iimovation,  and  some  did 
not  demonstrate  the  capabilities  or 
possibilities  of  specific  identifiable  PCS 
technologies  or  services  or  show  how 
these  technologies  or  services  had  been 
brought  to  a  more  advanced  or  effective 
state. 

16.  Accordingly,  it  is  ordered  that  the 
requests  for  pioneer’s  preference  filed 
by  American  Personal  Communications; 
Cox  Enterprises,  Inc.;  and  Omnipoint 
Communications,  Inc.  are  granted.  It  is 
further  ordered  That  the  relevant 
licensing  bureau  shall  impose  the 
following  conditions  on  the  licenses 
received  by  American  Personal 
Communications;  Cox  Enterprises,  Inc.; 
and  Omnipoint  Commimications.  Inc. 
pursuant  to  their  pioneer’s  preference 


awards:  (1)  Each  licensee  must  build  a 
system  that  substantially  uses  the  design 
and  technologies  upon  which  its 
preference  award  is  based;  and  (2)  Each 
licensee  must  hold  its  license  for  a 
minimum  of  three  years  or  until  the 
construction  requirements  applicable  to 
the  five-year  build-out  period  specified 
in  Section  99.206  of  the  Commission’s 
Rules  have  been  satisfied,  whichever  is 
earlier.  It  is  further  ordered  That  the 
requests  for  pioneer’s  preference  filed 
by  Adelphia  Communications  Corp.; 
Advanced  MobileComm  Technologies, 
Inc.  and  Digital  Spread  Spectrum 
Technologies,  Inc.;  American  Portable 
Telecommunications,  Inc.;  American 
Telephone  and  Telegraph;  American 
TeleZone;  Ameritech;  Associated  PCN 
Corporation;  Atlantic  Cellular  Company. 
L.P.;  Bell  Atlantic  Personal 
Communications,  Inc.;  Broadband 
Communications  Corporation;  Cable 
USA,  Inc.;  Cablevision  Systems 
Corporation;  Cellular  Service,  Inc.; 
Comcast  PCS  Communications,  Inc.; 
Corporate  Technology  Partners; 

Freeman  Engineering  Associates;  Grand 
Broadcasting  Corporation;  Iowa 
Network  Services.  Inc.;  Linkatel 
Communications,  Inc.;  LiTel 
Telecommunications  Corporation; 
Nextel  Commimications,  Inc.; 
Omnipoint  Corporation.  Oracle  Data 
Publi^ing,  Inc.;  and  McCaw  Cellular 
Communications,  Inc.;  Omnipoint 
Mobile  E)ata  Company;  Pacific  Bell; 
PacTel  Corporation;  ^geMart,  Inc.; 
Panhandle  Telephone  Cooperative,  Inc.; 
PCN  America,  Inc.;  PCN 
Communications.  Inc.;  PerTel,  Inc.; 
Personal  Communications  Network 
Services  of  New  Yorit;  Pulson 
Communications  Corporation; 
Qualcomm  Incorporated;  Satcom,  Inc.; 
Sharecom- Austin,  L.P.;  SM  Tek,  Inc.; 
Southwestern  Bell  Personal 
Communications,  Inc.;  Spatial 
Communications;  Suite  12  Group;  Tele¬ 
communications,  Inc.;  Tel/Logic  Inc.; 
Telmarc  Telecommunications;  Time 
Warner  Telecommunications,  Inc.;  'TRX 
Transportation  Telephone  Co.;  US  West 
NewVector  Group,  Inc.;  Vanguard 
Cellular  Systems,  Inc.;  and  Viacom 
International,  Inc.  are  denied. 

List  of  Subjects  in  47  CFR  Part  99 

Personal  Communications  Services. 
Radio. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  94-4407  Filed  2-25-94;  8:45  am) 
BILUNO  COOC  a712-01-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

pocket  No.  930955-4039;  I.D.  092493C] 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA),  . 
Commerce. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  NMFS  implements  a 
regulatory  amendment  that  prohibits  the 
retention  of  groundfish  caught  with 
unauthorized  gear  in  the  exclusive 
economic  zone  (FEZ)  off  Alaska.  In 
addition,  this  action  implements  a 
technical  amendment  that  organizes  all 
fishing  gear  definitions  as  paragraphs 
under  the  single  definition  of 
“authorized  fishing  gear”.  This  action  is 
necessary  to  prevent  fishing  with 
unauthorized  gear  and  associated 
preemption  of  fishing  grounds  and  gear 
conflicts,  and  undermining  prohibited 
species  bycatch  measures  in  the 
groundfish  fishery.  It  is  intended  to 
support  the  goals  and  objectives 
contained  in  the  Fishery  Management 
Plans  (FMPs)  for  Groundfish  of  the  Gulf 
of  Alaska  (GOA)  and  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (BSAI). 

EFFECTIVE  DATE:  March  30, 1994. 
ADDRESSES:  Copies  of  the  environmental 
assessment/regulatory  impact  review 
(EA/RIR)  prepared  for  this  regulatory 
amendment  may  be  obtained  fi'om  the 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510,  (telephone  907-271-2809). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R.  Varosi,  Fisheries  Management 
Division,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 
Background 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  EEZ  of  the  GOA  and  the  BSAI  is 
managed  by  the  Secretary  of  Commerce 
according  to  the  FMP  for  Groundfish  of 
the  GOA  and  the  FMP  for  the 
Groundfish  Fishery  of  the  BSAI.  The 
FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  (Magnuson  Act), 
and  are  implemented  by  regulations 
governing  the  U.S.  groundfish  fisheries 


at  50  CFR  parts  672  and  675.  General 
regulations  that  also  pertain  to  U.S. 
fisheries  are  codified  at  50  CFR  part  620. 

This  regulatory  action  amends  50  CFR 
672.7  and  675.7  to  prohibit  the  retention 
of  groimdfish  caught  with  other  than 
authorized  fishing  gear  types. 

Authorized  fishing  gear  are  all  fishing 
gear  types  currently  defined  at  §§  672.2 
and  675.2. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  November  12, 1993 
(58  FR  59980).  A  complete  description 
of,  and  justification  for,  changes  to 
regulations  that  prohibit  the  retention  of 
groundfish  caught  with  other  than 
authorized  fishing  gear  types  were 
discussed  in  the  proposed  rule. 

Public  comment  on  the  proposed  rule 
was  invited  through  December  13, 1993. 
One  letter  opposing  and  one  letter 
supporting  the  proposed  action  were 
received  within  the  comment  period 
and  are  summarized  and  responded  to 
below  in  the  “Response  to  Comment” 
section. 

Upon  reviewing  the  reasons  for  and 
the  comments  on  this  action,  NMFS  has 
determined  that  this  rule  is  necessary 
for  fishery  conservation  and 
management  and  has  approved  it. 

Response  to  Comments 

Comment  1 :  Prohibiting  fishing  gear 
types  not  defined  in  the  regulations  will 
stifle  gear  innovations  and  development 
by  the  industry. 

Besponse:  Tnis  rule  will  not  stifle  gear 
innovations  or  the  development  of  new 
fishing  gear  by  the  industry.  Gear 
innovations  and  development  can  be 
accomplished  within  existing 
regulations  governing  experimental 
fishing  at  §§  672.6  and  675.6. 

Under  an  experimental  fishing  permit, 
otherwise  unauthorized  gear  could  be 
assessed  relative  to  fishing  efficiency, 
bycatch  mortality  rates,  and  the  effects 
on  the  biological  and  physical 
environment.  Fishing  gear  types 
assessed  under  this  process  could  be 
subsequently  authorized  under  future 
regulatory  amendments. 

Comment  2:  Prohibiting  gear  types  not 
defined  in  the  regulations  is  supported 
because  new  gear  types  should  hie 
thoroughly  tested.  However,  the 
proposed  rule  did  not  assess  and  does 
not  prevent  the  use  of  imported  gear,  in 
particular  the  use  of  pair  trawls,  as  an 
authorized  gear  type.  ' 

Response:  The  purpose  of  this  action 
is  to  limit  the  fishing  gear  types 
employed  in  the  groundfish  fisheries  off 
Alaska  to  those  traditionally  used,  - 
including  pair  trawls.  Any  vessels 
participating  in  a  fishery  with  pair 
trawls  are  subject  to  observer 
requirements  by  §§672.27  and  675.25, 


The  use  of  imported  gear  would  be 
inconsistent  with  regulations  unless  it 
conforms  to  the  authorized  fishing  gear 
definition.  NMFS  will  continue  to 
obtain  information  fi'om  observers  about 
performance  of  each  authorized  fishing 
gear  type  used  in  the  groundfish 
fisheries. 

Technical  Amendment 

The  rule  by  technical  amendment 
moves  existing  definitions  of  fishing 
gear  types  fi'om  alphabetic  locations  at 
§§  672.2  and  675.2  and  reorganizes  them 
under  a  new  definition.  Authorized 
fishing  gear.  Although  the  final  rule 
does  not  change  existing  definitions 
from  the  proposed  rule,  it  redesignates 
the  fishing  gear  definitions  by  removing 
them  from  their  alphabetical  order  and 
placing  them  as  paragraphs  under  this 
new  definition.  Three  definitions. 

Trawl,  Non-trawl,  and  Longline  are 
modified  to  provide  consistency  in  the 
fishing  gear  definitions  in  the  GOA  and 
BSAI  regulations. 

Classification 

This  rule  is  not  subject  to  review 
under  E.0. 12866. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated;  February  22, 1994. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
amended  as  follows; 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  672.2,  the  definitions  for  Hook- 
and-line.  Jig,  Longline.  Longline  Pot, 
Nonpelagic  trawl.  Pelagic  trawl,  Pot- 
and-line,  and  Trawl  are  removed  and  a 
new  definition  for  Authorized  fishing 
gear  is  added  in  alphabetical  order  to 
read  as  follows: 

§672.2  Definitions. 
***** 

Authorized  fishing  gear  means  hook- 
and-line,  jig,  longline,  longline  pot. 
nonpelagic  trawl,  non-trawl,  pelagic 
trawl,  pot-and-line,  and  trawl  gear; 
defined  as  follows: 

(1)  Hook-and-line  means  a  stationary, 
buoyed,  and  anchored  line  with  hooks 
attached,  or  the  taking  of  fish  by  means 
of  such  a  device; 
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(2)  Jig  means  a  single  non-buoyed, 
non-anchored  line  with  hooks  attached, 
or  the  taking  of  fish  by  means  of  such 

a  device; 

(3)  Longline  means  a  stationary, 
buoyed,  and  anchored  line  with  hooks 
or  pots  (other  than  king  or  Tanner  crab 
pots)  attached,  or  the  taking  of  fish  by 
means  of  such  a  device; 

(4)  Longline  pot  means  a  stationary, 
buoyed,  and  anchored  line  with  two  or 
more  pots  attached,  or  the  taking  of  fish 
by  means  of  such  a  device; 

(5)  Nonpelagic  trawl  means  a  trawl 
other  than  a  pelagic  trawl; 

(6)  Non-trawl  gear  means  hook-and- 
line,  jig,  longline,  and  pot-and-line  gear; 

(7)  Pelagic  trawl  means  a  trawl  that: 

(i)  Has  no  discs,  bobbins,  or  rollers; 

(ii)  Has  no  chafe  protection  gear 
attached  to  the  foot  rope  or  fishing  line; 

(iii)  Except  for  the  small  mesh 
allowed  under  paragraph  (7)(ix)  of  this 
definition: 

(A)  Has  no  mesh  tied  to  the  fishing 
line,  head  rope,  and  breast  lines  with 
less  than  20  inches  (50.8  cm)  between 
knots,  and  has  no  stretched  mesh  size  of 
less  than  60  inches  (152.4  cm)  aft  fi'om 
all  points  on  the  fishing  line,  head  rope, 
and  breast  lines  and  extending  past  the 
fishing  circle  for  a  distance  equal  to  or 
greater  than  one  half  the  vessel’s  length 
overall;  or 

(B)  Has  no  parallel  lines  spaced  closer 
than  64  inches  (162.6  cm),  from  all 
points  on  the  fishing  line,  head  rope, 
and  breast  lines  and  extending  aft  to  a 
section  of  mesh,  with  no  stretched  mesh 
size  of  less  than  60  inches  (152.4  cm), 
extending  aft  for  a  distance  equal  to  or 
greater  than  one  half  the  vessel’s  length 
overall; 

(iv)  Has  no  stretched  mesh  size  lesg 
than  15  inches  (38.1  cm)  aft  of  the  mesh 
described  in  paragraph  (7)(iii)  of  this 


definition  for  a  distance  equal  to  or 
greater  than  one  half  the  vessel’s  length 
overall; 

(v)  Contains  no  configuration 
intended  to  reduce  the  stretched  mesh 
sizes  described  in  paragraphs  (7)  (iii) 
and  (iv)  of  this  definition; 

(vi)  Has  no  flotation  other  than  floats 
capable  of  providing  up  to  200  pounds 
(90.7  kg)  of  buoyancy  to  accommodate 
the  use  of  a  net-sounder  device; 

(vii)  Has  no  more  than  one  fishing 
line  and  one  foot  rope  for  a  total  of  no 
more  than  two  weighted  lines  on  the 
bottom  of  the  trawl  between  the  wing 
tip  and  the  fishing  circle; 

(viii)  Has  no  metallic  component 
except  for  connectors  (e.g., 
hammerlocks  or  swivels)  or  net-sounder 
device  aft  of  the  fishing  circle  and 
forward  of  any  mesh  greater  than  5.5 
inches  (14.0  cm)  stretched  nveasure; 

(ix)  May  have  small  mesh  within  32 
feet  (9.8  m)  of  the  center  of  the  head 
rope  as  needed  for  attaching 
instrumentation  (e.g.,  net-sounder 
device);  and 

(x)  May  have  weights  on  the  wing 
tips; 

(8)  Pot-and-line  means  a  stationary, 
buoyed  line  with  a  single  pot  attached, 
or  the  taking  of  fish  by  means  of  such 
a  device;  and 

(9)  Trawl  means  a  conical-shaped  net 
that  is  towed  through  the  water  for 
catching  fish.  The  net  accumulates  its 
catch  in  the  closed,  small  end  (usually 
called  the  cod  end).  This  definition 
includes,  but  is  not  limited  to.  Danish 
and  Scottish  seines  and  otter  trawls. 
***** 

3.  In  §  672.7,  paragraph  (n)  is  added 
to  read  as  follows: 

§672.7  Prohibitions. 
***** 


(n)  Retain  groundfish  taken  with  other 
than  Authorized  fishing  gear  as  defined 
at  §672.2,  except  that  groundfish 
incidentally  taken  by  pot  gear  by  a 
vessel  while  participating  in  an  open 
crab  season  governed  by  the  State  of 
Alaska  may  be  retained  for  use  as 
unprocess^  bait  on  board  that  vessel. 

PART  67&-GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

4.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq- 

5.  In  §  675.2,  the  definitions  for  Hook- 
and-line.  Jig.  Longline,  Longline  pot, 
Nonpelagic  trawl.  Non-trawl  gear. 
Pelagic  trawl,  and  Trawl  are  removed, 
and  the  definition  for  Authorized 
fishing  gear  is  added  in  alphabetical 
order  to  read  as  follows: 

§675.2  Definitions. 

it  it  it  It  1r 

Authorized  fishing  gear  means  fishing 
gear  types  defined  as  “authorized 
fishing  gear”  at  §  672.2*  of  this  chapter. 

***** 

6.  In  §675.7,  paragraph  (o)  is  added 
to  read  as  follows: 

§675.7  Prohibitions. 
***** 

(o)  Retain  groundfish  taken  with  other 
than  Authorized  fishing  gear  defined  at 
§  675.2,  except  that  groundfish 
incidentally  taken  by  pot  gear  by  a 
vessel  while  participating  in  an  open 
crab  season  governed  by  the  State  of 
Alaska  may  be  retained  for  use  as 
unprocess^  bait  on  board  that  vessel. 

[FR  Doc.  94-4442  Filed  2-25-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arvj  regulatior^.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
aile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  800 

Fees  for  Official  Pesticide  Residue 
Testing 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  proposing  to  establish 
a  new  testing  service  under  the  United 
States  Grain  Standards  Act  (USGSA)  for 
pesticide  residues  in  wheat.  The  new 
service  will  be  provided,  upon  request,  ’ 
using  gas  chromatography/mass 
spectrometry.  The  cost  of  the  testing 
will  be  recovered  by  fees  charged  to  the 
applicant.  Testing  will  be  conducted  at 
the  USDA-FGIS  Technical  Center, 
Kansas  City,  Missouri, 

DATES:  Comments  must  be  received  on 
or  before  March  30, 1994, 

ADDRESSES:  Written  comments  must  be 
submitted  to  George  Wollam,  USDA, 
FGIS,  Room  0624  South  Building,  P.O. 
Box  96454,  Washington,  DC  20090- 
6454;  FAX  (202)  720-4628. 

All  comments  received  will  be  made 
available  for  public  inspection  in  Room 
0624  USDA  South  Building,  1400 
Independence  Avenue  SW,, 

Washington,  DC,  during  regular 
business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam,  address  as  abovei 
telephone  (202)  720-0292. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 
The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

Executive  Order  12778 

This  proposed  mle  has  been  reviewed 
imder  ^ecutive  Order  12778,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 

The  United  States  Grain  Standards  Act 
provides  in  section  87g  that  no  State  or 


subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  USGSA.  Otherwise, 
this  proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies  unless  they  present 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Regulatory  Flexibility  Act  Certification 

David  R.  Galliart,  Acting 
Administrator,  FGIS,  has  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Most  users  of  the  official  inspection  and 
weighing  services  and  those  persons 
who  perform  those  services  do  not  meet 
the  requirements  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  etseq.). 

Information  Collection  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  information  collection 
requirements  contained  in  part  800  have 
been  previously  approved  by  0MB 
under  control  number  0580-0013. 

Background 

Since  the  early  1980s,  FGIS  has 
provided  official  service  under  the 
Agricultural  Marketing  Act  (AMA)  to 
test  grain  and  processed  grain  products 
for  the  residue  of  three  pesticides, 
carbon  tetrachloride,  methylbromide, 
and  ethylene  dibromide.  This  service 
has  been  available  upon  request  from 
FGIS’  Commodity  Testing  Laboratory  in 
Beltsville,  MD. 

FGIS  is  now  proposing  to  expand  its 
pesticide  residue  testing  program  to 
include  testing  wheat  for  29  additional 
pesticides  under  the  authority  of  the 
United  States  Grain  Standards  Act,  The 
service  will  be  performed  on  a  request 
basis;  it  will  not  be  required  for  either 
domestic  or  export  shipments.  All 
samples  will  be  tested  at  the  Kansas  City 
Technical  Center.  A  minimum  of  500 
grams  of  wheat  will  be  required  for 
testing.  The  residues  (routine 
compounds)  that  will  be  certified  are  as 
follows:  Aldrin,  Azinphos-methyl, 
Alpha-BHC,  Beta-BHC,  Delta-BHC, 
Carbofuran,  Chlorpyrifos, 
Chlorothalonil,  Chlorpyrifos  Methyl, 
P.P’-DDD,  P.P’-DDE,  P.P’-DDT,  Diclofop- 


methyl,  Dieldrin,  Dimethoate, 

Endosulfan,  Endrin,  Esfenvalerate, 

Fenitrothion,  Fenthion,  Folpet,  Lindane, 
Malathion,  Methidathion, 

Methoxychlor,  Parathion,  Parathion- 
methyl,  Pirimiphos-methyl,  and  1 

Triallate.  These  compounds  will  be  ; 

analyzed  by  gas  chromatography /mass  1 

spectrometry. 

Laboratory  analytical  results  will  be 
provided  to  the  applicant  as  soon  as  | 

practicable.  Gener^ly  the  testing  ■ 

requires  a  minimiim  of  48  hoius.  \ 

The  proposed  fees  will  be  set  forth  in  | 

§  800.71(a),  Schedule  A.  The  proposed 
fee  is  $200  for  each  sample  tested 
during  a  regular  workday  and  $300  for  I 

each  sample  tested  during  a  non-regular 
workday.  The  proposed  fees  are 
intended  to  cover,  as  nearly  as 
practicable,  the  FGIS  operating  cost 
including  related  supervisory  and 
administrative  costs.  Testing  for 
additional  residues  (special  compounds) 
within  FGIS  capabilities  may  be 
requested  at  a  proposed  rate  of  $100  per 
hour  during  a  regular  workday  and  $150 
per  hour  during  a  nonregular  workday. 

The  testing  fee  does  not  include  charges 
for  sampling.  Sampling  service  fees,  if 
required,  will  be  assessed  in  accordance 
with  the  sampling  rates  in  §  800.71(a), 

Schedule  A.  'Testing  of  other  grains  will 
be  provided  as  a  service  at  a  later  date. 

Major  importers  of  U.S.  wheat  such  as 
Japan,  China,  Mexico,  and  Korea  have 
indicated  a  strong  interest  in  having 
U.S.  grain  tested  for  the  presence  of 
specific  pesticide  residues.  FGIS  is 
proposing  to  offer  certification  of  these 
specific  pesticide  residue  levels  for 
export  and  domestic  wheat.  The 
anticipated  volume  of  requests  for  this 
service  is  500  samples  per  year  or  10  per 
week.  This  represents  a  generated 
income  of  approximately  $100,000  per 
year  which  will  cover  the  costs  of 
providing  the  service. 

Proposed  Action 

FGIS  proposes  to  revise  §  800.71(a), 

Schedule  A,  to  establish  new  fees  for 
testing  pesticide  residues. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practices  and 
procedures.  Grain. 

For  reasons  set  out  in  the  preamble, 

7  CFR  part  800  is  proposed  to  be 
amended  as  follows: 
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PART  800— GENERAL  PROVISIONS  Authority:  Pub.  L  94-582, 90  Stat.  2867, 

as  amended,  (7  U.S.C.  71  et  seq.). 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 


2.  In  §  800.71(a),  Schedule  A,  is 
revised  to  read  as  follows: 

(a)*  *  * 


Schedule  A.— Fees  for  Official  Inspection,  Weighing,  and  Appeal  Inspection  Services,  Performed  in  the 

United  States  i 


(1) 

(2) 


(3) 

(4) 

(5) 


Inspection  &  weighing  service  (bulk  or  sacked  grain) 


Original  Inspection  arxi  official  weighing:  2 

(i)  Contract  (per  hour  per  service  representative)  . 

(ii)  Norxxmtract  (per  hour  per  service  representative) . 

Reinspection,  appeal  inspection.  Board  appeal  inspe^on,  and  review  of  weighing  services:  a  < 

(i)  Grading  service: 

(A)  Grade  and  factors  (per  sample) . 

(B)  Protein  test  (per  sample)  . 

(C)  Factor  determination  (per  factor) . 

(D)  Vomitoxin  Test  (per  test)  Qualitative . 

Quantitative . 

(ii)  Sampling  services  (per  hour  per  service  representative) . 

(iii)  Review  of  weighing  service  (per  hour  per  service  representative)  . 

Extra  copies  of  certificates  (per  copy) . 

Official  track  scale  testing  service  . . . 

Pesticide  Residue  Testing:  s 

(A)  Routine  Compounds  (per  sample)  . . . . 

(B)  Special  Compounds  (per  hour  per  service  representative)  . 


Regular 
womday 
(Monday 
to  Satur¬ 
day) 

Nonregular 
workday 
(Sunday 
and  Holi¬ 
day) 

$31.50 

$43.10 

41.90 

57.00 

61.10 

79.50 

15.30 

19.90 

30.60 

39.75 

35.00 

44.00 

40.60 

50.00 

61.10 

79.50 

61.10 

79.50 

3.00 

3.00 

44.00 

59.90 

200.00 

300.00 

100.00 

150.00 

1 0fficial  inspection  and  weighing  services  include,  but  are  not  limited  to:  grading,  weighing,  sampling,  stowage  examination,  equipment  testing, 
scale  testing  and  certification,  test  weight  reverification,  evaluation  of  inspection  and  weighing  equipment,  demonstrating  official  inspection  and 
weighing  functions,  furnishing  standard  illustrations,  and  certifying  inspection  and  weighing  results. 

2For  vomitoxin  tests,  a  charge  of  S7.50  per  qualitative  test  and  a  charge  of  $12.00  per  quantitative  test  will  be  assessed  in  addition  to  the  ap¬ 
plicable  hourly  rate  for  original  inspection  service. 

3  Fees  for  reinspection  and  appeal  inspection  services  performed  at  locations  where  FGIS  is  providing  original  inspection  service  shall  be  as¬ 
sessed  at  the  applicable  contract  or  noncontract  hourly  rate  as  the  original  inspection,  except  that  for  vomitoxin  tests,  a  charge  of  $7.50  per  qual¬ 
itative  test  and  a  charge  of  $12.00  per  quantitative  test  will  be  assessed  in  addition  to  the  applicable  hourly  rate.  If  additional  personnel  are  re¬ 
quired  to  perform  the  reinspection  or  appeal  inspection  service,  the  applicant  will  be  assessed  the  noncontract  original  inspection  hourly  fee. 

*  If  at  the  request  of  the  Service  a  file  sample  is  located  and  forwarded  by  an  agency  for  an  official  appeal,  the  agency  may,  upon  request,  be 
reimbursed  at  the  rate  of  $2.50  per  sample  by  the  Service. 

5  Testing  fees  are  applicable  to  any  level  of  service  (original  inspection,  reinspection,  appeal  inspection,  or  Board  appeal  inspection)  and  do  not 
include  a  sampling  service  fee  which,  if  applicable  will  be  assessed  separately  in  accordance  with  the  fees  in  this  schedule. 


Dated;  January  31, 1994. 

David  R.  Galliart, 

Acting  Administrator. 

(FR  Doc.  94-4421  Filed  2-25-94;  8:45  ami 
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Agricultural  Marketing  Service 
7  CFR  Part  982 

[Docket  No.  AO-205-A7:  FV94-982-1] 

Filberts/Hazelnuts  Grown  in  Oregon 
and  Washington;  Hearing  on  Proposed 
Further  Amendment  of  Marketing 
Agreement  and  Order  No.  982,  Both  as 
Amended 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  public  hearing  on 
proposed  rulemaking. 

SUMMARY:  Notice  is  hereby  given  of  a 
public  hearing  to  consider  amending 
Marketing  Agreement  and  Order  No. 

982  (order).  The  order  regulates  the 


handling  of  filberts/hazelnuts  grown  in 
Oregon  and  Washington.  The  purpose  of 
the  hearing  is  to  receive  evidence  on 
proposals  to  amend  provisions  of  the 
order.  The  proposed  amendments 
would  make  changes  in  order  provisions 
regarding:  Volume  control;  nomination 
and  membership  of  the  Filbert/Hazelnut 
Marketing  Board  (Board);  collecting 
assessments;  and  the  administration  and 
operation  of  the  program.  The  proposed 
amendments  were  submitted  by  the 
Board,  the  agency  responsible  for  local 
administration  of  the  order,  to  make  the 
order  more  consistent  with  current 
industry  conditions  and  needs.  The 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service  (AMS), 
proposes  other  conforming  and 
necessary  changes. 

DATES:  The  hearing  will  begin  at  9  a.m. 
in  Newberg,  Oregon,  (in  Marcdi  8, 1994, 
and  if  necessary,  it  will  continue  the 
next  day. 

ADDRESSES:  The  hearing  will  take  place 
at  the  Shiloh  Inn,  501  Sitka  Avenue  in 
Newberg,  Oregon. 


FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Hutchinson.  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  USDA, 
1220  SW  Third  Ave.,  room  369, 
Portland,  OR  97204;  telephone  (503) 
326-2724,  FAX  (503)  326-7440;  or  Tom 
Tichenor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2524-S.  Washington.  DC  20250-0200; 
telephone:  (202)  720-6862,  FAX  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  taken  pursuant 
to  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  “Act.”  This  action  also  is 
governed  by  the  provisions  of  §§  556 
and  557  of  Title  5  of  the  United  States 
Code  and,  therefore,  is  excluded  from 
the  requirements  of  Executive  Order 
12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.)  seeks  to  ensure  that 
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within  the  statutory  authraity  of  a 
program,  the  regulatory  and 
informational  requirements  are  tailored 
to  the  size  and  nature  of  small  business. 
Interested  persons  are  invited  to  present 
evidence  at  the  hearing  on  the  possible 
regulatory  and  informational  impact  of 
theproposals  on  small  businesses. 

Tne  amendments  proposed  herein 
have  been  reviewed  under  Executive 
Order  12778,  Qvil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  imless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  rfthe  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefi-om.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  tiie  Secretary  would  rule  on  the 
petition.  Tiie  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  ScCTetary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Act  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  Part  900). 

The  Board  proposes  several 
amendments  to  the  order's  volume 
control  provisions.  The  Board 
recommends  an  amendment  that  would 
expand  the  primary  (domestic)  market 
by  adding  Hawaii  to  the  distribution 
area  that  currently  is  the  continental 
United  States  (including  Alaska) 

(§  982.16).  In  addition,  the  Board 
proposes  an  amendment  that  would 
allow  the  Board,  with  the  approval  of 
the  Secretary  of  Agriculture,  to  make 
future  changes  in  the  primary  market’s 
distribution  area  (§  982.16).  The  Board 
proposes  another  amendment  designed 
to  provide  the  Board  with  additional 
flexibility  to  release  up  to  15  ptercent  of 
the  average  volume  acquired  by  the 
trade  for  the  primary  market  fcH*  the 
preceding  th^  years'  rather  than  the 
mandatory  15  percent  release  specified 
in  the  current  order  (§  982.40).  The 
Board  recommends  an  amendment  that 
would  allow  the  Board  to  establish 


identification  standards  for  inspected 
and  certified  lots  of  hazelnuts  rather 
than  the  current  order  requirement 
which  specifies  seals,  stamps,  tags  or 
other  identification  (§  982.46). 

The  Board  recommends  several 
proposed  amendments  regarding 
nomination  and  Board  membership.  The 
Board  proposes  an  amendment  to 
change  the  length  of  the  term  of  office 
to  two  years  from  the  current  one-year 
period  with  a  corresponding  change 
limiting  the  consecutive  terms  to  three 
two-year  terms  rather  than  the  current 
six  consecutive  one-year  terms 
(§  982.33).  A  corresponding  amendment 
would  establish  the  qualifications  for 
nominating  handler  Board  members 
based  on  the  handlers’  previous  two 
years’  volume  handled  rather  than  the 
previous  one  year  volume  handled,  as 
currently  required  (§  982.30).  Similarly, 
the  Boaid  recommends  a  conforming 
change  to  the  qualification  period  for 
weighing  handler  votes  to  the  previous 
two  marketing  years  rather  than  the 
previous  one  year  marketing  year 
(§  982.32).  The  Board  proposes  that  a 
change  be  made  in  the  voting 
procedures  when  calculating  handler 
voting  qualifications  by  changing  the 
minimum  weighted  voliune  to  one  ton 
rather  than  the  current  one  percent 
(§  982.32).  'The  Board  also  proposes  that 
a  clarification  be  added  to  voting 
procedures  to  make  it  clear  that  eligible 
handlers  vote  for  only  one  member  and 
one  alternate  member  (§  982.32). 

The  Board  recommends  several 
amendments  to  the  administrative 
procedures  and  operations  of  the  order’s 
programs.  The  Board  recommends 
changing  the  name  of  the  regulated 
product  from  “filberts”  or  “filberts/ 
hazelnuts”  to  the  single  name 
“hazelnuts”  (§  982.4).  Another 
amendment  would  allow  telephone 
votes  taken  by  the  Board  to  remain 
unconfirmed  until  the  next  Board 
meeting  rather  than  being  confirmed  in 
writing  by  individual  members 
inameffiately  after  the  vote  (§  982.37). 
Also,  the  Board  proposes  an  amendment 
to  remove  the  requirement  that 
“verbatim”  reports  be  made  of  Board 
proceedings  on  marketing  policy 
meetings  (§  982.39).  One  amendment 
would  remove  an  incorrect  word  in  the 
current  order  language  which 
determines  handler  credit  for  ungraded 
product  (§  982.51).  The  Board  has 
recommended  an  amendment  which 
would  provide  that,  when  the  Board 
establishes  bonding  rates  for  handlers 
who  temporarily  defer  meeting  their 
restricted  obligations,  the  Board  would 
use  the  estimated  value  of  restricted 
credits  rather  than  the  estimated 
product  value  of  a  handler's  deferred 


restricted  obligation  (§  982.54).  Further, 
the  Board  recommends  that  defaulted 
bond  payments  should  be  used  by  the 
Board  to  purchase  excess  restricted 
credits  from  handlers  rather  than 
purchasing  certified  merchantable 
product  wmch  has  already  met 
restricted  obligations  (§  982.54).  Also, 
the  Board  reconunends  a  corresponding 
change  that  such  restricted  credits 
should  be  used  by  the  handlers  to 
liquidate  their  restricted  obligation 
rather  than  be  disposed  of  as  restricted 
product  (§  982.54). 

The  Board  proposes  two  amendments 
to  the  assessment  provision  to  allow  the 
Board  to  accept  advance  assessment 
payments  (and  provide  discounts  to 
those  handlers  who  make  advanced 
payments)  and  borrow  money.  Advance 
payments  and  borrowed  moneys  would 
be  used  only  for  meeting  administrative 
obligations  before  cmrent  year 
assessment  payments  are  available 
(§  982.61).  The  Board  also  proposes^a 
new  provision  that  would  allow  the 
Board  to  accept  voluntary  contributions 
from  willing  individuals.  Such 
contributions  would  be  used  only  for 
production  research,  marketing  research 
and  development,  and  marketing 
promotion,  including  paid  advertising 
(new  §982.63). 

Finally,  the  Board  proposes  that  a 
clarification  be  added  to  the  exemption 
provision  of  the  order  to  make  it 
perfectly  clear  that  mail  order  sales  to 
destinations  outside  the  area  of 
production  are  not  exempt  from  order 
requirements  (§982.57). 

These  proposals  were  submitted  by 
the  Board  which  works  with  the 
Department  in  administering  the  order. 
The  Fruit  and  Vegetable  Division,  AMS, 
proposes  conforming  changes  to  further 
clarify  and  eissure  consistency  with 
existing.provisions  of  the  order.  The 
Board’s  proposed  amendments  have  not 
received  the  approval  of  the  Secretary  of 
Agriculture. 

The  public  hearing  is  held  for  the 
purpose  of;  (1)  Receiving  evidence  about 
the  economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments  of  the  order;  (2) 
determining  whether  there  is  a  need  for 
the  proposed  amendments  to  the  order; 
and  (3)  determining  whether  the 
proposed  amendments,  or  appropriate 
modifications  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

All  persons  wishing  to  submit  written 
material  as  evidence  at  the  hearing 
should  be  prepared  to  submit  four 
copies  of  such  material  at  the  hearing 
and  should  have  prepared  testimony 
available  for  presentation  at  the  hearing. 

From  the  time  this  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 


Federal  Register  /  Vol.  59,  No.  39  /  Monday,  February  28,  1994  /  Proposed  Rules 


9427 


decision  in  this  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proce^ng.  The 
prohibition  applies  to  employees  in  the 
following  orgemizational  units:  Ofrice  of 
the  Secretary  of  Agriculture;  Office  of 
the  Administrator,  AMS;  Office  of  the 
General  Counsel,  except  designated 
employees  of  the  Office  of  General 
Counsel  assigned  to  represent  the  Board 
in  this  rulemaking  proceeding;  and  the 
Fruif  and  Vegetable  Division,  AMS. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

List  of  Subjects  in  7  CFR  Part  982 
Filberts,  Hazelnuts,  Marketing 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

PART  982— FiLBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Testimony  is  invited  on  the 
following  proposals  or  appropriate 
alternatives  or  modifications  to  such 
proposals:  Proposals  Submitted  By  The 
Filbert/Hazelnut  Marketing  Board. 

Proposal  No.  1 

In  part  982,  all  references  to 
“filbert(s)”,  “filbert(s)  (hazelnut(s)”  or 
‘‘filbert(s)/hazelnut(s)”  are  revised  to 
read  “hazelnut(s)”. 

Revise  §  982.4  to  read  as  follows: 

§  982.4  Hazelnuts. 

Hazelnuts  means  hazelnuts  or  filberts 
produced  in  the  States  of  Oregon  and 
Washington  from  trees  of  the  genus 
Corylus. 

Proposal  No.  2 

Revise  §  982.16  to  read  as  follows: 

§  982.1 6  Inshell  T rade  Acquisitions. 

Inshell  trade  acquisitions  means  the 
qucmtity  of  inshell  hazelnuts  acquired 
by  the  trade  from  all  handlers  during  a 
marketing  year  for  distribution  in  the 
United  States  and  such  other 
distribution  areas  as  may  be 
recommended  by  the  Board  and 
established  by  the  Secretary. 

Proposal  No.  3 

In  §  982.30,  revise  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  982.30  Establishment  and  membership. 

(a)  There  is  hereby  established  a 
Hazelnut  Marketing  Board  consisting  of 


10  members,  each  of  whom  shall  have 
an  alternate  member,  to  administer  the 
terms  and  provisions  of  this  part.  Each 
member  and  alternate  shall  meet  the 
same  eligibiUty  qualifications.  The  10 
member  positions  shall  be  allocated  as 
follows: 

(b)  *  *  * 

(1)  One  member  shall  be  nominated 
by  the  handler  who  handled  the  largest 
volume  of  hazelnuts  diuing  the  two 
marketing  years  preceding  the 
marketing  year  in  which  nominations 
are  made; 

(2)  One  member  shall  be  nominated 
by  the  handler  who  handled  the  second 
largest  volume  of  hazelnuts  during  the 
two  marketing  years  preceding  the 
marketing  year  in  which  nominations 
are  made; 

(3)  One  member  shall  be  nominated 
by  the  hemdler  who  handled  the  third 
largest  volume  of  hazelnuts  diuing  the 
two  marketing  years  preceding  the 
marketing  year  in  which  nominations 
are  made; 

***** 

In  §  982.32,  revise  paragraphs  (a),  (b), 
(c)  and  (f)  to  read  as  follows: 

§  982.32  Initial  members  and  nomination 
of  successor  members. 

(a)  Members  and  alternate  members  of 
the  Board  serving  immediately  prior  to 
the  effective  date  of  this  amended 
subpart  shall  continue  to  serve  on  the 
Board  until  their  respective  successors 
have  been  selected. 

(b)  Nominations  for  successor  handler 
members  and  alternate  members 
specified  in  §  982.30(b)(1)  through  (3) 
shall  be  made  by  the  largest,  second 
largest,  and  third  largest  handler 
determined  according  to  the  tonnage  of 
certified  merchantable  hazelnuts  and, 
when  shelled  hazelnut  grade  and  size 
regulations  are  in  effect,  the  inshell 
equivalent  of  certified  shelled  hazelnuts 
(computed  to  the  nearest  whole  ton) 
recorded  by  the  Board  as  handled  by 
each  such  handler  during  the  two 
marketing  years  preceding  the 
marketing  year  in  which  nominations 
are  made. 

(c)  Nominations  for  successor  handler 
member  and  alternate  member  positions 
specified  in  §  982.30(b)(4)  shall  be  made 
by  the  handlers  in  that  category  by  mail 
ballot.  All  votes  cast  shall  be  weighted 
according  to  the  tonnage  of  certified 
merchantable  hazelnuts  and,  when 
shelled  hazelnut  grade  and  size 
regulations  are  in  effect,  the  inshell 
equivalent  of  certified  shelled  hazelnuts 
(computed  to  the  nearest  whole  ton) 
recorded  by  the  Board  as  handled  by 
each  handler  during  the  two  marketing 
years  preceding  the  marketing  year  in 
which  nominations  are  made.  If  less 


than  one  ton  is  recorded  for  any  such 
handler,  the  vote  shall  be  weighted  as 
one  ton.  Voting  will  be  by  position,  and 
each  eligible  handler  can  vote  for  a 
member  and  an  alternate  member.  The 
person  receiving  the  highest  number  of 
weighted  votes  for  each  position  shall 
be  the  nominee,  for  the  respective 
position. 

***** 

(f)  Nominations  received  in  the 
foregoing  manner  by  the  Board  for  all 
handler  and  grower  member  and 
alternate  member  positions  shall  be 
certified  and  sent  to  the  Secretary  at 
least  60  days  prior  to  the  beginning  of 
each  two-year  term  of  office,  together 
with  all  necessary  data  and  other 
information  deemed  by  the  Board  to  be 
pertinent  or  requested  by  the  Secretary. 

If  nominations  are  not  made  within  the 
time  and  manner  specified  in  this 
subpeirt,  the  Secretary  may,  without 
regard  to  nominations,  select  the  Board 
members  and  alternates  on  the  basis  of 
the  representation  provided  for  in  this 
subpart. 

***** 

In  §  982.33,  revise  paragraph  (b)  to 
read  as  follows: 

§  982.33  Selection  and  term  of  office. 
***** 

(b)  Term  of  office.  The  term  of  office 
of  Board  members  and  their  alternates 
shall  be  for  two  years  beginning  on  July 
1  and  ending  on  June  30,  but  they  shall 
serve  until  their  respective  successors 
are  selected  and  have  qualified: 

Provided,  That  beginning  with  the 

199 _ ^-9 _ marketing  year,  no  member 

shall  serve  more  than  three  consecutive 
two-year  terms  as  member  and  no 
alternate  member  shall  serve  more  than 
three  consecutive  two-year  terms  as 
alternate  unless  specifically  exempted 
by  the  Secretary.  Nomination  elections 
for  all  Board  grower  and  handler 
member  and  alternate  positions  shall  be 
held  every  two  years. 
***** 

Proposal  No.  4 

In  §  982.37,  revise  paragraph  (b)  to 
read  as  follows: 

§  982.37  Procedure. 
***** 

(b)  The  Board  may  vote  by  mail, 
telephone,  telegraph,  or  other  means  of 
communication:  Provided,  That  any 
votes  (except  mail  votes)  so  cast  shall  be 
confirmed  at  the  next  regularly 
scheduled  meeting.  When  any 
proposition  is  submitted  for  voting  by 
any  such  method,  its  adoption  shall 
require  10  concurring  votes. 
***** 
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Proposal  No.  5 

In  §  982.39,  revise  paragraph  0)  to 
read  as  follows: 

§982.39  Dutes. 

***** 

(i)  To  furnish  to  the  Secretary  a  report 
of  the  proceedings  of  each  meeting  of 
the  Bo^  held  for  the  purpose  of 
making  marketing  policy  / 

recommendations. 

Proposal  No.  6 

In  §  982.40,  revise  paragraph  (c)(2)  to 
read  as  follows: 

§  982.40  Marketing  policy  and  volume 
regulation. 

***** 

(c)  *  *  * 

(1)  •  *  *  (2)  Interim  final  and  final 
percentage:,.  On  or  before  November  15, 
the  Board  shall  meet  to  recommend  to 
the  Secretary  the  interim  final  and  final 
free  and  restricted  percentages, 
including  the  portion  of  the  restricted 
supply  that  may  be  shelled  or  exported. 
The  interim  final  percentages  shall 
release  100  percent  of  the  inshell  trade 
demand  previously  computed  by  the 
Board  for  the  marketing  year.  The  final 
free  and  restricted  percentages  may 
release  up  to  an  additional  15  percent  of 
the  average  of  the  preceding  three  years’ 
trade  acquisitions  of  inshell  hazelnuts 
for  desirable  carryout.  If  the  trade 
acquisitions  during  any  or  all  of  these 
years  were  abnormal,  the  Board  may  use 
a  prior  year  or  years  in  determining  this 
three-year  average.  The  final  free  and 
restricted  percentages  shall  become 
effective  30  days  prior  to  the  end  of  the 
marketing  year,  or  earlier  as  may  be 
recommended  by  the  Board  and 
approved  by  the  Secretary.  The 
recommendations  to  the  Secretaiy'  shall 
include  the  following: 
***** 

Proposal  No.  7 

In  §  982.46,  revise  paragraph  (b)  to 
read  as  follows: 

§  982.46  Inspection  and  certification. 

***** 

(b)  All  hazelnuts  so  inspected  and 
certified  shall  be  identified  as 
prescribed  by  the  Board.  Such 
identification  shall  be  affixed  to  the 
hazelnut  containers  by  the  handler 
under  direction  and  supervision  of  the 
Board  or  the  Federal-State  Inspection 
Service,  and  shall  not  be  removed  or 
altered  by  any  person  except  as  directed 
by  the  Boat'd. 

***** 


Proposal  No.  8 

Revise  §  982.51  by  removing  the  word 
“percent”  at  the  end  of  the  first  sentence 
of  paragraph  (a). 

Proposal  No.  9 

In  §  982.52,  revise  paragraph  (b)  to 
read  as  follows:' 

§  982.52  Disposition  of  restricted 
hazelnuts. 

***** 

(b)  Export.  Sales  of  certified 
merchantable  restricted  hazelnuts  for 
shipment  to  destinations  outside  the 
United  States  and  such  other 
distribution  areas  as  may  be 
recommended  by  the  Board  emd 
estabhshed  by  the  Secretary  shall  be 
made  only  by  the  Board.  Any  handler 
desiring  to  export  any  part  or  all  of  that 
handler’s  certified  mei^antable 
restricted  hazelnuts  shall  deliver  to  the 
Board  the  certified  merchantable 
restricted  hazelnuts  to  be  exported,  but 
the  Board  shall  be  obligated  to  sell  in 
export  only  such  quantities  for  which  it 
may  be  able  to  find  satisfactory  export 
outlets.  Any  hazelnuts  so  delivered  for 
export  which  the  Board  is  unable  to 
export  shall  be  returned  to  the  handler 
delivering  them.  Sales  for  export  shall 
be  made  by  the  Board  only  on  execution 
of  an  agreement  to  prevent 
reimportation  into  the  area  designated 
in  §  982.16.  A  handler  may  be  permitted 
to  act  as  an  agent  of  the  Board,  upon 
such  terms  and  conditions  as  the  board 
may  specify,  in  negotiating  export  sales, 
and  when  so  acting  shall  be  entitled  to 
receive  a  selling  commission  as 
authorized  by  the  Board.  The  proceeds 
of  all  export  sales,  after  deducting  all 
expenses  actually  and  necessarily 
incurred,  shall  be  paid  to  the  handler 
whose  certified  merchantable  restricted 
hazelnuts  are  so  sold  by  the  Board. 
***** 

Proposal  No.  10 

In  §  982.54,  revise  paragraphs  (b),  (c), 

(d),  (e)  and  (f)  to  read  as  follows: 

§  982.54  Deferment  of  restricted 
obligatfon. 

***** 

(b)  Bonding  requirement.  Such  bond 
or  bonds  shall,  at  all  times  during  their 
effective  period,  be  in  such  amounts 
that  the  aggregate  thereof  shall  be  no 
less  than  the  total  bonding  value  of  the 
handler’s  deferred  restricted  obligation. 
The  bonding  value  shall  be  the  deferred 
restricted  obligation  poundage 
multiphed  by  the  applicable  bonding 
rate.  The  cost  of  su^  bond  or  bonds 
shall  be  borne  by  the  handler  filing 
same. 


(c)  Bonding  rate.  Said  bonding  rate 
shall  be  an  amount  per  pound  as 
established  by  the  Board.  Such  bonding 
rate  shall  be  based  on  the  estimated 
value  of  restricted  credits  for  the  current 
marketing  year.  Until  bonding  rates  for 
a  marketing  year  are  fixed,  the  rates  in 
effect  for  the  preceding  marketing  year 
shall  continue  in  effect  The  Board 
should  make  any  necessary  adjustments 
once  such  new  rates  are  fixed. 

'  (d)  Restricted  credit  purchases.  Any 
sums  collected  through  default  of  a 
handler  on  the  handler’s  bond  shall  be 
used  by  the  Board  to  purchase  restricted 
credits  from  handlers,  who  have  such 
restricted  credits  in  excess  of  their 
needs,  and  are  willing  to  part  with 
them.  The  Board  shall  at  all  times 
purchase  the  lowest  priced  restricted 
credits  offered,  and  the  purchases  shall 
be  made  from  the  various  handlers  as 
nearly  as  practicable  in  proportion  to 
the  quantity  of  their  respective  offerings 
of  the  restricted  credits  to  be  purchased. 

(e)  Unexpended  sums.  Any 
unexpended  sums,  which  have  been 
collected  by  the  Board  through  default 
of  a  handler  on  the  handler’s  bond, 
remaining  in  the  possession  of  the 
Board  at  the  end  of  a  marketing  year, 
shall  be  used  to  reimburse  the  Board  for 
its  expenses,  including  administrative 
and  other  costs  incurred  in  the 
collection  of  such  sums,  and  in  the 
purchase  of  restricted  credits  as 
provided  in  paragraph  (d)  of  this 
section. 

(f)  Transfer  of  restricted  credit 
purchases.  Restricted  credits  purchased 
as  provided  for  in  this  section  shall  be 
turned  over  to  those  handlers  who  have 
defaulted  on  their  bonds  for  liquidation 
of  their  restricted  obligation.  The 
quantity  delivered  to  each  handler  shall 
be  that  quantity  represented  by  sums 
collected  through  default. 
***** 

Proposal  No.  11 

In  §  982.57,  revise  paragraph  (b)  to 
read  as  follows: 

§  982.57  Exemptions. 
***** 

(b)  Sales  by  growers  direct  to 
consumers.  Any  hazelnut  grower  may 
sell  hazelnuts  of  such  grower’s  own 
production  free  of  the  regulatory  and 
assessment  provisions  of  this  pwirt  if 
such  grower  sells  such  hazelnuts  in  the 
area  of  production  directly  to  end  users 
at  such  grower’s  ranch  or  orchard  or  at 
roadside  stands  and  farmers’  markets. 
The  Board,  with  the  approval  of  the 
Secretary,  may  establish  such  rules, 
regulations,  and  safeguards  and  require 
such  reports,  certifications,  and  other 
conditions,  as  are  necessary  to  ensure 
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that  such  hazelnuts  are  disposed  of  only 
as  authorized.  Mail  order  sales  to 
destinations  outside  the  area  of 
production  are  not  considered  to  be 
exempt  sales  under  this  part. 

Proposal  No.  12 

In  §  982.58,  revise  the  last  sentence  of 
paragraph  (a)  to  read  as  follows: 

§  982.58  Research,  promotion,  and  market 
development 

(a)  *  *  *  The  expenses  of  such 
projects  shall  be  peud  from  funds 
collected  pursuant  to  §  982.61,  §  982.63, 
or  credited  piusuant  to  paragraph  (b)  of 
this  s^ion. 

***** 

Revise  §  982.61  by  designating  the 
present  text  as  paragraph  (a)  and  adding 
a  new  paragraph  (b)  to  read  as  follows: 

§  982.61  Assessments. 

‘(a)*  *  * 

(b)  In  order  to  provide  funds  for  the 
administration  of  the  provisions  of  this 
part  during  the  first  part  of  a  fiscal 
period  before  sufficient  operating 
income  is  available  from  assessments  on 
the  current  year’s  shipments,  the  Board 
may  accept  the  payment  of  assessments 
in  advance,  and  may  also  borrow  money 
for  such  purpose.  Further,  payment 
discounts  may  be  authorized  by  the 
Board  upon  the  approval  of  the 
Secretary  to  handlers  making  such 
advance  assessment  payments. 

Add  a  new  §  982.63  to  read  as  follows: 

§982.63  Contributions. 

The  Board  may  accept  voluntary 
contributions  but  these  shall  only  be 
used  to  pay  expenses  incurred  pursuant 
to  §  982.58.  Furthermore,  such 
contributions  shall  be  fi-ee  from  any 
encumbrances  by  the  donor  and  the 
Board  shall  retain  complete  control  of 
their  use. 

Proposal  No.  13 

The  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service, 
proposes  to  make  such  changes  to  the 
order  as  may  be  necessary  to  conform 
with  any  amendment  thereto  that  may 
result  horn  the  hearing. 

Dated:  February  24, 1994. 

Lon  Hatamiya, 

Administrator. 

[FR  Doc.  94-4609  Filed  2-25-94;  8:45  am] 
BILUNO  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  34  and  150 

RtN  3150-AE07 

Licenses  for  Radiography  and 
Radiation  Safety  Requirements  for 
Radiographic  Operations 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  governing 
industrial  radiography.  The  proposed 
rule  would  include  additional  safety 
requirements  to  enhance  the  level  of 
protection  of  radiographers  and  the 
public  and  would  clarify  the  regulations 
so  that  licensees  may  have  a  better 
understanding  of  what  is  expected  in 
radiographic  operations.  The  proposed 
rule  includes  a  number  of  up>dated 
radiography  regulations  that  have  been 
adopted  by  the  Agreement  States.  The 
major  changes  in  the  proposed  rule 
include  requirements  for:  (1)  Two 
qualified  individuals  to  be  present 
whenever  radiography  occurs  at  a 
temporary  jobsite,  (2)  mandatory 
certification  of  radiographers,  (3) 
permanent  radiographic  installations, 
and  (4)  a  radiation  safety  officer.  The 
format  of  the  radiography  regulations 
would  be  revised  to  place  requirements 
into  descriptive  categories. 

DATES:  Submit  comments  by  May  31, 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Hand  deliver  comments  to 
11555  Rockville  Pike,  Rockville, 
Maryland  between  7:45  am  and  4:15  pm 
on  Federal  workdays. 

Examine  comments  received,  the 
environmental  impact,  and  the 
regulatory  analysis  at:  The  NRC  Public 
Document  Room  at  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donald  O.  Nellis  or  Mary  L.  Thomas, 
Office  of  Nuclear  Regiilatory  Research, 
U.S.  Nuclear  Regulatory  Commission, 
Washington  EXZ  20555;  Telephone:  (301) 
492-3628  or  492-3886. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

Part  34  of  Title  10  of  the  Code  of 
Federal  Regulations  was  first  published 
in  1965  (30  FR  8192)  as  part  of  the 
recodification  of  parts  30  and  31  for  the 
purpose  of  simplifying  and  clarifying 
the  format  of  the  then-current 
requirements  on  radiography  so  that 
persons  subject  to  byproduct  material 
licensing  regulations  could 
conveniently  use  and  understand  them. 
Numerous  modifications  to  the  original 
part  34  have  been  made  since  1965, 
many  of  which  have  been  directed 
toward  the  safety  aspects  of  field 
radiography.  These  modifications 
include  performance  requirements  on 
radiography  equipment  and 
requirements  for  the  use  of  alarming 
ratemeters  published  in  1990  (55  FR 
843;  January  10, 1993). 

There  are  approximately  200  NRC 
radiography  licensees  with  an 
additional  500  Agreement  State 
licensees.  Radiography  licensees  often 
conduct  business  imder  both  NRC  and 
Agreement  State  jurisdiction. 

The  NRC  has  not  initiated  an  overall 
revision  of  part  34  in  many  years. 
However,  a  number  of  Agreement  States 
have  updated  their  radiography 
vregulations.  The  decision  to  develop  an 
overall  revision  to  10  CFR  part  34  was 
made  with  the  intent  of  establishing 
new  safety  requirements  for  radiography 
licensees  and  clarifying  the  regulation 
so  that  licensees  will  have  a  better 
understanding  of  what  is  expected  in 
radiographic  operations.  The  format  of 
the  radiography  regulations  would  be 
revised  to  place  requirements  into 
descriptive  categories  that  better 
describe  the  type  of  requirements  found 
in  the  subpart. 

The  NRC  solicited  recommendations 
on  radiography  issues  at  the  1991 
Agreement  States’  meeting  in 
Sacramento,  CA,  as  well  as  from  NRC 
regional  offices,  radiography  equipment 
manufacturers,  and  radiography 
licensees.  Public  comments  were 
solicited  on  the  issue  of  radiographer 
certification  at  the  May  19, 1991,  annual 
meeting  of  the  Conference  of  Radiation 
Control  Program  Directors  (CRCPD),  Inc. 
in  Wichita,  Kansas,  and  a  public 
workshop  on  radiographer  certification 
was  held  May  27-28, 1992,  in  Mobile, 
Alabama.  A  separate  workshop  was  held 
on  November  18, 1992,  in  Dallas,  Texas, 
to  discuss  recommendations  received 
from  the  Agreement  States  and  licensees 
on  revision  of  the  radiography 
regulations.  The  transcripts  of  these 
meetings,  which  are  available  for 
inspection  and  copying  in  the  NRC 
Public  document  Room,  were  reviewed 
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in  further  developing  the  proposed 
revision.  The  NRC  utilized  part  E  of  the 
“Suggested  State  Regulations  for  Control 
of  Radiation”  developed  by  the  CRCPD, 
part  31  of  the  Texas  Regulations  for 
Control  of  Radiation,  Chapter  5  of  the 
Louisiana  regulations,  and  the  Canadian 
“Atomic  Energy  Control  Regulations,” 
that  apply  to  radiography  in  developing 
this  proposed  revision  of  part  34. 

n.  Petition  for  Rulemaking 

A  petition  was  received  on  October 
15, 1992,  horn  the  International  Union 
of  Operating  Engineers  (lUOE),  Local 
No.  2,  requesting  an  amendment  to  the 
radiography  regulations  to  require  a 
minimiun  of  two  radiographic  personnel 
when  performing  industrial  radiography 
at  temporary  jobsites.  The  petition  was 
published  in  the  Federal  Register  on 
December  4, 1992  (57  FR  57392).  Thirty- 
eight  comment  letters  were  received,  35 
were  in  favor  of  granting  the  petition. 
Resolution  of  this  petition  has  been 
addressed  in  this  proposed  revision  to 
part  34. 

The  lUOE  petition  offered  three 
options  for  the  makeup  of  the  two- 
person  crew:  (1)  Two  radiographers;  (2) 
one  radiographer  and  one  radiographer’s 
assistant;  and  (3)  one  radiographer  and 
one  trainee,  with  the  trainee  having 
completed  40  hours  of  approved 
radiation  safety  training  and  passed  an 
examination.  The  petitioners  identified 
a  number  of  problems  associated  with 
the  use  of  licensed  material  by  one 
radiographer  at  temporary  jobsites. 

These  problems  included:  (1)  Difficulty 
keeping  the  area  under  constant 
surveillance  while  radiographic 
operations  are  ongoing;  (2)  difficulty  in 
maintaining  surveillance  when  working 
in  trenches;  and  (3)  difficulty  in 
obtaining  assistance  in  the  event  of  an 
emergency  if  there  is  only  one 
individual.  The  petitioners  believe  that 
the  suggested  change  is  necessary  to 
ensure  a  safe  working  environment. 

The  comments  received  raised 
concerns  regarding  the  combination  of  a 
radiographer  and  a  trainee  as  a  two- 
person  team.  Many  stated  that  the 
trainee  is  an  unskilled  individual  that 
may  or  may  not  achieve  radiographer 
status  and  spending  the  time  and  money 
for  40  hours  training  may  not  be 
hnancially  feasible  for  some 
radiography  companies. 

This  proposed  rule,  if  adopted,  would 
constitute  a  partial  granting  of  the 
petition  in  that  it  proposes  to  require,  at 
a  minimum,  a  two-person  crew 
whenever  radiographic  operations  are 
being  conducted  outside  of  a  permanent 
radiographic  installation.  The  NRC  has 
decided  not  to  adopt  the  term 
“radiographer  trainee,”  and  is  proposing 


that  the  second  person  be  another 
qualified  radiographer  or  an  individual 
who  has  met,  at  a  minimum,  the 
requirements  for  a  radiographer’s 
assistant.  'The  NRC  recognizes  that,  in 
Agreement  States,  the  training  of  those 
individuals  designated  as  trainees 
would  meet  the  NRC’s  training 
requirements  for  a  radiographer’s 
assistant. 

The  estimated  cost  of  requiring  the 
two-person  crew  could  be  significant  for 
licensees  who  send  only  one 
radiographer  to  a  temporary  jobsite. 
However,  the  current  regulation  requires 
direct  surveillance  of  the  operation  to 
prevent  unauthorized  entry  into  a  high 
radiation  area.  To  comply  with  this 
regulation  most  licensees  already  must 
use  more  than  one  qualified  individual 
in  many  situations.  For  certain 
circumstances  where  a  licensee  could 
demonstrate  that  adequate  surveillance 
can  be  maintained  by  one  radiographer, 
the  Commission  could  consider  granting 
an  exemption  through  the  process 
described  in  the  proposed  §  34.111.  The 
Commission  is  concerned  that  this 
requirement  could  cause  a  significant 
impact  on  a  number  of  small  entities 
which  currently  do  not  use  two-person 
crews,  and  is  soliciting  comments  on 
the  potential  impact.  Furthermore,  the 
Commission  is  interested  in  receiving 
proposals  for  alternatives  to  the  two- 
person  requirement  which  would 
achieve  comparable  enhancements  in 
safety  with  less  of  a  burden  on 
licensees. 

In  summary,  the  Commission  believes 
that  by  requiring  at  least  two  qualified 
individuals  to  always  be  present  when 
radiographic  operations  are  being 
conducted,  there  will  be  a  significant 
increase  in  assurance  that  operational 
safety  measures  and  emergency 
procedures  will  be  effectively 
implemented.  The  expectation  is  that 
violations  involving  failures  to  perform 
adequate  radiation  surveys  of 
radiographic  exposure  devices  and  the 
surrounding  area,  failures  to  adequately 
post  and  monitor  the  restricted  area,  and 
failures  to  lock  and  secure  the  camera 
when  not  in  use  will  become  less 
frequent.  Furthermore,  if  an 
incapacitating  injury  to  a  radiographer 
should  occur  at  a  remote  location,  the 
presence  of  a  second  individual  could 
be  an  important  factor  in  preventing 
unnecessary  radiation  exposures.  The 
Commission  is  considering  amending 
the  Enforcement  Policy  as  a  result  of 
this  proposed  rulemaking  to  provide,  as 
an  example  of  a  Severity  Level  III 
violation,  the  conduct  of  radiography 
operations  without  the  required  second 
radiographer  or  individual  with,  at  least, 
the  qualifications  of  a  radiographer’s 


assistant  as  provided  in  the  proposed 
§34.41. 

ni.  General  Discussion  of  Proposed 
Rule  Changes 

The  proposed  amendments  contain 
requirements  which  are  intended  to 
improve  radiography  safety.  'The  first 
major  change  is  a  proposal  to  require,  at 
a  minimum,  two  qualified  individuals 
(two  radiographers  or  a  radiographer 
and  an  individual  who  has  met,  at  least, 
the  requirements  to  be  a  radiographer’s 
assistant)  to  be  present  any  time 
radiographic  operations  occur  outside  of 
a  permanent  radiographic  installation. 
This  issue  has  already  been  addressed 
under  Section  H.  Petition  for 
Rulemaking. 

On  March  19, 1991  (56  FR  11504),  the 
NRC  published  a  final  rule  which 
provided  for  a  volimtary  third-party 
radiographer  certification  program 
through  the  American  Society  for 
Nondestructive  Testing  (ASNT),  as 
discussed  further  in  Section  IV.  Several 
Agreement  States  have  adopted 
mandatory  radiographer  state 
administered  examination  programs. 

The  promulgation  of  these  programs,  as 
well  as  other  changes  in  their 
radiography  regulations,  have 
contributed  to  an  overall  improvement 
in  safety  and  a  decrease  in  serious 
overexposures  in  these  Agreement 
States. 

The  proposed  rule  would  recognize 
other  certifying  organizations  who  meet 
the  requirements  outlined  in  Appendix 
A  of  the  proposed  rule.  Independent 
certifying  organizations  would  be 
required  to  meet  all  of  the  requirements 
listed  in  Appendix  A,  while  Agreement 
States  that  wish  to  become  certifying 
entities  would  only  be  required  to  meet 
the  requirements  listed  in  part  II  and  III 
of  the  Appendix.  The  NRC  plans  to 
publish  annually  in  the  Federal  Register 
an  updated  list  of  certifying  entities  and 
to  provide  the  list  with  license 
application  forms.  The  NRC  also  plans 
to  investigate  the  feasibility  of 
establishing  a  toll-free  telephone 
number  whereby  licensees  could  obtain 
information  on  approved  certifying 
entities. 

Another  issue  involves  the  definition 
of  a  permanent  radiographic 
installation.  The  proposed  rule  changes 
the  definition  of  a  “permanent 
radiographic  installation”  to  mean  an 
enclosed  shielded  room,  cell,  or  vault  in 
which  radiography  is  performed.  The 
terms  “designed  or  intended  for 
radiography”  and  “regularly  performed” 
have  been  removed  from  the  definition 
to  reduce  any  ambiguity  as  to  what  is 
intended.  Under  the  existing  rule,  if  a 
licensee  has  a  room,  cell,  or  vault  that 
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meets  the  definition  of  a  “permanent 
radiographic  installation”,  then  it  must 
meet  the  special  safety  requirements  of 
§  34.33.  The  proposed  rule  adds  two 
additional  requirements:  fl)  To  perform 
a  daily  check  of  the  visible  and  audible 
signals,  and  (2)  to  list  all  permanent 
facilities  on  the  license.  Under  the 
proposed  rule,  radiography  can  only  be 
performed  in  one  of  two  ways:  (1)  In  a 
permanent  radiographic  installation 
with  a  qiialified  radiographer,  or  (2)  at 
any  other  location  with  at  least  two 
qualified  individuals.  The  special  safety 
requirements  of  §  34.33  would  not  apply 
to  the  use  of  a  shielded  room  at  a 
temporary  jobsite,  although  licensees 
would  be  permitted  to  submit  a  license 
amendment  requesting  approval  to  use 
a  shielded  room  which  meets  the 
requirements  of  §  34.33  as  a  permanent 
radiographic  installation. 

The  proposed  rule  includes 
requirements  specifying  the 
qualifications  and  duties  of  the 
Radiation  Safety  Officer  (RSO).  The  RSO 
is  the  key  licensee  individual  charged 
with  the  responsibility  to  ensure  that 
the  requirements  in  the  license  are 
followed.  These  requirements  have  been 
based  on  similar  commitments 
previously  included  in  specific  license 
conditions  on  a  case-by-case  basis.  The 
proposed  rule  would  require  additional 
special  training  for  RSOs.  The 
Commission  is  considering  permitting 
existing  RSOs  to  obtain  the  additional 
training  within  2  years  from  the 
effective  date  of  the  rule  and  is 
specifically  requesting  comment  on  this 
proposed  requirement. 

IV.  An  Independent  Certifying  Entity 
(ASNT) 

The  current  ASNT  program  for 
certifying  industrial  radiographers  was 
approved  by  its  Board  of  Directors  in 
March  1990  and  offers  certification  for 
either  isotope  or  x-ray  users.  The  NRC 
staff  has  extensively  reviewed  this 
program,  which  includes  a  written 
examination  developed  by  the  State  of 
Texas. 

The  application  to  become  a  certified 
radiographer  requires  documentation  of 
40  hours  of  classroom  training  in 
radiation  safety  topics  specified  by 
ASNT  including  those  topics  listed  in 
the  proposed  §  34.43(f),  documentation 
of  520  hours  of  direct  hands-on 
experience  with  radiography  sources 
and  devices  under  the  control  of  an  NRC 
or  Agreement  State  licensee,  and  proof 
of  successful  completion  of  a  practical 
examination  on  s^ety  procedures 
administered  by  an  ASNT-recognized 
institution.  Recognized  institutions, 
generally  the  candidates’  employers, 
have  been  licensed  by  NRC  or  an 


Agreement  State  for  the  use  of 
radiography  sources. 

After  ASNT’s  approval  of  an 
application,  a  candidate  radiographer 
t^es  the  written  examination.  The 
examination  is  administered  by  ASNT 
or  the  Conference  of  Radiation  Control 
Program  Directors,  Inc.  (CRCPD)  and 
subsequently  sent  to  the  State  of  Texas 
for  grading.  The  results  of  the 
examination  are  forwarded  to  ASNT. 

The  written  examination  covers  the 
fundamental  radiation  safety  principles 
outlined  in  10  CFR  part  34,  pertinent 
Federal  and  State  regulations,  basic 
radiographic  equipment  operation, 
general  operating  and  emergency 
procedures,  radiation  detection 
instrumentation,  and  radiation  safety 
procedures  applicable  to  industrial 
radiography.  In  addition,  candidates  are 
required  to  sign  a  pledge  that  they  will 
abide  by  the  ASNT  Rules  of  Conduct. 

On  successful  completion  of  the 
required  examinations  and  other 
requirements,  a  certified  individual  is 
provided  with  a  wallet  card  identifying 
him/her  as  an  ASNT-certified 
radiographer, 

ASNT  certification  is  valid  for  3  years, 
unless  suspended  or  revoked  for  cause. 
Renewal  of  certification  may  be 
accomplished  either  with  or  without 
reexamination.  A  candidate  for  renewal 
without  reexamination  must  document 
continuous  active  full-time  employment 
in  radiography  for  at  least  6  of  the  last 
12  months.  In  addition,  the  candidate 
must  document  at  least  8  hours,  each 
year,  of  classroom  refresher  training 
covering  basic  radiation  safety 
principles,  equipment  operations, 
emergency  procedures,  new  safety 
regulations,  license  requirements,  and 
other  pertinent  information.  If  these 
criteria  are  not  met,  the  candidate  must 
retake  the  written  examination. 

The  ASNT  Rules  of  Conduct  require 
certified  individuals  to  comply  with 
NRC  and  Agreement  State  regulations 
and  the  employer’s  procedures  for 
radiation  safety,  routine  and  emergency 
operations,  and  to  act  in  a  professional 
manner  in  matters  pertaining  to 
industrial  radiography  or  to  the  ASNT 
certification. 

The  certification  program  also 
contains  complaint  and  hearing 
procedures.  For  example,  written 
allegations  of  unauthorized  practice  by 
an  ASNT-certified  individual  are 
reviewed  by  the  ASNT  Ethics 
Subcommittee.  In  some  cases  a  formal 
hearing  may  be  held.  If  the  ASNT  Ethics 
Subcommittee  determines  that  an 
unauthorized  practice  has  been 
committed,  the  subcommittee  may  take 
one  of  the  following  actions: 


1.  Revoke  the  individual’s 
certification  for  a  minimum  of  1  year. 

2.  Suspend  the  individual’s 
certification  for  30  to  180  days. 

3.  Formally  reprimand  the  individual. 

More  detailed  information  on  the 

ASNT  certification  program  is  available 
fix>m  the  American  Society  for 
Nondestructive  Testing,  Inc.,  1711 
Arlingate  Plaza,  P.O.  Box  28518, 
Columbus,  Ohio  43228-0518. 

V.  Discussion  of  the  Proposed  Rule 
Table  of  Contents 

The  new  Table  of  Contents  contains 
eight  subparts.  'The  organization  is  as 
follows: 

Subpart  A — General  Provisions 

Subpart  B — Specific  Licensing  Provisions 

Subpart  C — Equipment 

Subpart  D — Radiation  Safety  Requirements 

Subpart  E — Recordkeeping  Requirements 

Subpart  F — Notifications 

Subpart  G — Exemptions 

Subpart  H — Violations 

Appendix  A 

This  organization  follows  the  same 
general  format  used  in  10  CFR  part  39 
concerning  radiation  safety 
requirements  for  well  logging. 

Subpart  A — General  Provisions 

This  subpart  covers  items  of  a  general 
nature,  such  as  listing  definitions  and 
OMB  approvals.  It  also  describes  the 
purpose  and  scope  of  the  rule. 

Section  34.1,  Purpose  and  scope,  is 
basically  unchanged  from  the  existing 
regulation.  Other  NRC  regulations  that 
apply  to  radiography  licenses  are 
referenced  in  this  section. 

Section  34.3,  Definitions,  contains  the 
following  new  terms:  ALARA,  Annual 
safety  review,  Becquerel,  Certifying 
entity.  Collimator,  Control  (drive)  cable. 
Field  station.  Gray,  Independent 
certifying  organization.  Radiographer 
certification.  Radiation  Safety  Officer, 
Sievert,  S-tube,  and  Temporary  jobsite. 
These  definitions  were  added  to  define 
terms  used  in  requirements  not 
previously  addressed  in  Part  34.  The 
term  ALARA,  which  means  as  low  as 
reasonably  achievable,  has  been  added 
to  describe  a  key  element  of  the  revised 
part  20,  “Standards  for  Protection 
Against  Radiation,”  that  licensees  must 
implement  by  January  1994.  'The  term 
Annual  safety  review  was  added  to 
describe  this  activity  in  the  proposed 
rule.  The  terms  Becquerel,  Gray,  and 
Sievert  were  added  to  define  the  metric 
units  used  in  all  new  or  revised 
regulations.  The  terms  Certifying  entity. 
Independent  certifying  organization, 
and  Radiographer  certification  were 
added  to  describe  terms  associated  with 
revised  requirements  for  verification  of 
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radiographer  training.  The  terms 
Collimator  and  Control  (drive)  cable 
were  added  to  the  proposed  rule  to 
describe  pieces  of  equipment  that  is 
often  used  in  conducting  radiography 
operations.  The  term  S-tube  was  added 
to  describe  this  component  of  a 
radiographic  exposure  for  which  there 
are  new  requirements  in  the  proposed 
rule.  The  terms  Field  station  and 
Temporary  jobsite  were  added  to  clarify 
the  meaning  of  these  terms  in  the 
proposed  rule.  The  term  Field  station  is 
being  used  to  designate  those  locations 
where  radiography  equipment  is  stored 
and  from  wMch  equipment  is 
dispatched.  The  term  Temporary  jobsite 
is  being  used  to  describe  locations  not 
authorized  on  the  license  where 
radiography  is  conducted.  The  term 
Radiation  Safety  Officer  (RSO)  was 
added  to  describe  the  role  of  this 
individual  in  the  proposed  rule. 

The  terms  Associated  equipment, 
Control  tube,  Exposure  head.  Field 
examination.  Projection  sheath. 
Radiographic  Operations,  Shielded 
position,  and  Source  assembly,  while 
used  in  the  existing  regulation,  were  not 
previously  defined.  Both  licensees  and 
Agreement  State  representatives 
requested  clarification  of  these  terms. 
Changing  the  definition  of 
radiographer's  assistant  was  discussed 
at  the  November  1992  workshop  in 
Dallas,  Texas.  Some  Agreement  States 
use  the  term  “trainee”  to  refer  to  a 
radiographer’s  assistant  and  require 
training  similar  to  that  required  of  a 
radiographer.  The  NRC  has  decided  to 
retain  the  term  radiographer’s  assistant 
and  has  proposed  upgrading  the  training 
requirements  to  provide  additional 
assurance  that  radiographers’  assistants 
are  sufficiently  knowledgeable  of  NRC 
regulations.  Although  the  NRC  is  not 
adopting  the  term  “trainee,”  the 
proposed  rule  has  been  written  to 
provide  the  flexibility  for  the  second 
person  to  have  training  beyond  that  of 
a  radiographer’s  assistant.  This  position 
could  then  equally  be  filled  by  a 
“trainee.” 

The  definition  of  a  permanent 
radiographic  installation  was  modified 
to  remove  ambiguities  in  the  previous 
definition.  The  definitions  of  storage 
area  and  storage  container  were 
modified  to  remove  references  to 
transportation.  Specific  transportation 
requirements  are  addressed  in  §  34.35. 

Section  34.5,  Interpretations,  is 
standard  regulatory  language  to  state 
that  only  the  General  Counsel  of  the 
NRC  has  the  authority  to  provide 
interpretations  of  the  regulations  which 
will  be  binding  on  the  Commission. 

Section  34.8,  Information  collection 
requirements:  0MB  approval,  is 


unchanged  horn  the  current  regulation, 
except  for  changing  the  section  numbers 
to  conform  to  the  new  format  of  the 
proposed  rule  and  to  list  any  new 
requirements  that  require  OMB 
approval.  The  Commission  has 
submitted  the  proposed  rule  for  OMB 
clearance.  Find  OMB  clearance  will  be 
obtained  before  publication  of  a  final  « 
rule. 

Subpart  B — Specific  Licensing 
Provisions 

This  proposed  subpart  provides  the 
basic  requirements  for  submittal  of  a 
license  application.  The  sections  in  this 

SQsed  subpart  are  basically 

emged  from  those  in  the  current 
subpart  A  of  part  34. 

S^tion  34.11,  Application  for  a 
specific  license,  is  worded  the  same  as 
§  34.3  in  the  current  part  34. 

Section  34.13,  Speafic  license  for 
radiography,  has  several  changes  from 
§  34.11  in  the  cvurent  part  34.  A 
proposed  §  34.13(c)  would  specify 
requirements  for  establishing 
procedures  to  verify  the  certification 
status  of  radiographers.  The  requirement 
for  verifying  an  individual’s 
certification  would  only  apply  to 
previously  certified  radiographers 
whom  a  licensee  might  hire.  A  licensee 
would  already  know  an  individual’s 
status  if  the  individual  is  employed  by 
the  licensee  at  the  time  of  certification. 
However,  the  licensee  would  be 
required  to  ensure  that  all  radiographers 
are  certified. 

Section  34.13(e)  proposes  a  reduction 
in  the  frequency  of  field  inspections  of 
radiographers  and  radiographer’s 
assistants  from  quarterly  to  annually  for 
individuals  regularly  conducting 
radiographic  operations.  For  individuals 
who  have  not  performed  radiographic 
operations  for  more  than  six  months,  an 
inspection  of  job  performance  would  be 
required  at  the  time  they  next 
participate  in  a  radiographic  operation. 
This  reduction  is  possible  due  primarily 
to  the  proposed  two-person  rule, 
adoption  of  mandatory  certification  for 
radiographers,  and  upgraded 
radiographer  assistants  training  which 
would  reduce  the  need  for  inspection  of 
job  performance.  The  basic 
requirements  for  conducting  the  field 
inspections  have  been  relocated  to 
§  34.43(d)  to  more  accurately  reflect  its 
role  in  the  training  program.  In  addition, 
a  requirement  for  conducting  annual 
safety  reviews  has  also  been  added  in 
§  34.13(b)(1)  and  §  34.43(c)  to  clarify  the 
intent  of  the  ciurent  §  34.11(b)  which 
requires  periodic  training.  Section 
34.13(g)  is  proposed  to  require  the 
licensee  to  designate  an  individual  on 
the  license  to  fulfill  the  duties  of  the 


RSO.  The  qualifications  and  duties  of 
this  individual  are  specified  in  §  34.42. 

Section  34.13(i)  is  a  new  paragraph 
which,  as  proposed,  would  require  a  list 
and  description  of  all  permanent 
radiograplric  installations  and  all  field 
stations  to  be  included  in  the  license 
application. 

Section  34.13(j)  is  a  new  paragraph 
which,  as  proposed,  would  permit 
licensees  to  have  the  option  to  use 
certified  radiographers  before  the 
proposed  rule  is  adopted  in  final  form 
and  becomes  effective. 

Subpart  C — Equipment 

This  proposed  subpart  describes  the 
requirements  for  radiographic 
equipment  performance  and  use.  Some 
of  the  requirements  in  this  proposed 
subpart  are  changed  from  the  current 
part  34  as  described  below. 

Section  34.20,  Performance 
requirements  for  radiography 
equipment,  is  slightly  changed  from 
§  34.20  of  the  current  rule.  Section 
34.20(b)(3)  is  revised  to  prohibit 
modification  of  any  exposure  device. 

The  proposed  rule  was  modified  to 
remove  any  ambiguity  regarding 
permission  to  modify  safety 
components.  The  term  Source  assembly 
was  added  to  §  34.20  (c)  and  (e)  to  make 
clear  that  it  is  one  of  the  pieces  of 
equipment  that  must  meet  the 
requirements  of  §  34.20.  Section  34.20(f) 
is  added  to  require  labeling  of  all 
associated  equipment  acquired  after 
January  10,  1996,  to  identify  that  the 
components  have  met  the  requirements 
of  this  section. 

Section  34.21,  Limits  on  levels  of 
radiation  for  radiographic  exposure 
devices,  storage  containers,  and  source 
changers,  is  basically  unchanged  from 
§  34.21  of  the  current  rule  with  the 
following  exceptions.  Metric 
equivalents  to  the  values  previously 
cited  have  been  included.  While  it  is 
recognized  that  radiation  exposure 
instruments  currently  use  units  of 
roentgens  to  measure  radioactivity,  the 
rule  has  been  modified  to  use  the  terms 
millisieverts  and  millirems.  Rather  than 
making  the  transition  from  roentgens  to 
coulombs  per  kilogram  (in  air),  the 
terms  millisieverts  and  millirems  were 
chosen  because  a  quality  factor  of  1  is 
appropriate  in  dealing  with  gamma-ray 
emitting  radiography  sources.  Under  the 
proposed  rule  measurements  taken  in 
roentgens  may  continue  to  be  recorded 
in  terms  of  roentgens,  provided  the 
limits  described  in  the  rule,  expressed 
in  millisieverts  or  millirems,  are  not 
exceeded. 

Section  34.23,  Locking  and  relocation 
of  radiographic  exposure  devices, 
storage  containers,  and  source  changers. 
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is  slightly  changed  from  §  34.22  of  the 
current  rule,  as  described  below. 

Section  34.23(a)  describes  locking  of 
radiographic  exposure  devices.  A 
requirement  to  remove  the  key  of  any 
keyed-lock  is  proposed.  Should  the  key 
remain  in  the  radiographic  exposure 
device,  there  is  an  increased  likelihood 
of  the  accidental  or  intentional  removal 
of  the  sealed  source  when  the 
radiographic  device  is  unattended.  The 
word  “manually”  is  added  to  clarify 
what  is  meant  by  securing  the  source 
assembly  for  radiographic  exposure 
devices  manufactmed  before  January  10, 
1992.  Section  34.23(b)  is  added  which 
specifies  requirements  for  ensuring  that 
the  sealed  source  is  in  the  shielded 
position  before  moving  the  device  and 
associated  equipment  because  a  number 
of  overexposures  have  occurred  while 
radiographic  devices  were  being  moved 
from  one  location  to  another. 

Section  34.25,  Radiation  survey 
instruments,  replaces  §  34.24  in  the 
current  rule  and  has  been  updated  to 
reflect  current  calibration  standards  for 
different  types  of  survey  meters.  This  is 
to  specify  requirements  to  address  the 
variety  of  survey  instruments  currently 
available.  An  additional  requirement  to 
perform  an  operability  check  before  use 
is  proposed.  While  this  is  routinely  part 
of  all  survey  instrument  specifications, 
a  failure  to  determine  whether  an 
instrument  was  operable  before  use  has 
been  a  contributing  factor  in 
overexposures  during  radiographic 
operations. 

In  §  34.27,  Leak  testing  and 
replacement  of  sealed  sources,  the 
words  “repair,  tagging,  opening,  and 
modification”  of  sealed  sources  have 
been  removed  because  these  activities 
are  only  approved  for  individuals 
specifically  licensed  to  do  so.  It  was 
never  intended  that  radiographers 
would  be  permitted  to  perform  these 
activities  without  special  authorization 
from  the  Commission  or  an  Agreement 
State.  Section  34.31  was  modified  to 
include  a  specific  prohibition  on  the 
opening,  repair,  or  modification  of 
sealed  sources.  Most  of  the  language  in 
the  proposed  rule  is  the  same  as  §  34.25 
of  the  existing  rule.  However,  the 
organization  has  been  modified  for 
purposes  of  clarification.  The 
requirement  that  performance  of  a 
source  exchange  or  a  leak  test  must  be 
done  by  persons  approved  by  the 
Commission  has  been  modified  to 
include  Agreement  States. 
Recordkeeping  requirements  have  been 
moved  to  §  34.67. 

Section  34.27(f)  is  proposed  to  require 
surveys  for  depleted  uranium  (DU) 
contamination  in  the  “S”  tube  of 
radiographic  devices  at  least  once  every 


12  months.  Depleted  uraniiun  is  used  as 
a  shielding  material  in  most 
radiographic  devices  and  replaces  the 
lead  shielding  that  was  used  in  older 
models.  The  presence  of  DU 
contamination  in  the  “S”  tube  may  be 
an  indication  that  the  control  cable  has 
worn  a  groove  through  the  “S”  tube  into 
the  DU  shielding.  TUs  condition  could 
cause  binding  of  the  control  cable  in  the 
groove  with  the  resiiltant  inability  to 
retract  the  source,  and  could  result  in 
imwarranted  exposures.  Recordkeeping 
requirements  may  be  found  in  §  34.67. 

Section  34.29,  Quarterly  inventory,  is 
basically  imchanged  from  the  existing 
regulation  with  the  exception  of  moving 
all  recordkeeping  requirements  to 
§  34.69. 

Section  34.31,  Inspection  and 
maintenance  of  radiographic  exposure 
devices,  storage  containers,  associated 
equipment,  and  source  changers, 
includes  several  proposed  changes  from 
§  34.28  in  the  current  rule.  The  term 
associated  equipment  has  been  included 
in  the  proposed  rule,  and  includes 
various  items  used  for  specific  tasks 
which  may  not  be  supplied  with  the 
radiographic  device.  Experience  has 
shown  that  defects  in  associated 
equipment  can  have  an  effect  on  safety. 
Therefore,  associated  equipment  must 
be  included  in  an  inspection  and 
maintenance  program.  Section  34.31(a) 
has  been  revised  to  clarify  the  intent  of 
the  daily  visual  check  and  the  required 
actions  if  defects  are  found.  In 
§  34.31(b),  the  term  routine  maintenance 
is  now  used  to  clarify  that  licensees  are 
not  required  to  perform  all  maintenance. 
Many  equipment  repairs  may  require 
returning  the  device  to  the 
manufacturer.  Language  has  been  added 
to  specify  that  defective  equipment 
must  be  removed  from  service  until 
repaired  and  that  a  record  of  the  defect, 
as  well  as  corrective  actions  taken,  must 
be  made.  While  this  appears  obvious, 
there  have  been  numerous  instances 
where  the  use  of  defective  equipment 
continued  and  overexposures  of 
personnel  occurred  as  a  direct  result  of 
the  defects.  Recordkeeping  requirements 
have  been  moved  to  §  34.73.  The  records 
required  to  be  kept  would  now  be 
specified  in  the  rule,  and  include:  Date 
of  check,  individual  performing  check, 
equipment  involved,  any  defects  found, 
and  repairs  made. 

Section  34.33,  Permanent 
radiographic  installations,  is  basically 
unchanged  from  the  existing 
requirements  in  part  34,  with  the 
exceptions  noted  below.  Section 
34.33(a)  has  been  revised  to  clarify 
which  entrance  controls  are  required  by 
incorporating  the  appropriate  language 
from  10  CFR  20.1601  into  part  34. 


Section  34.33(b)  is  revised  to  require  an 
alarm  system  check  at  the  beginning  of 
each  day  of  use.  This  is  to  be  performed 
by  chedking  the  warning  light  and 
audible  alarm  with  the  source  exposed 
before  using  the  room  each  day.  A 
defective  alarm  would  require  repair 
before  radiographic  operations  could 
resume.  This  requirement  is  included 
because  there  have  been  instances 
where  failures  in  alarm  systems  have 
resulted  in  personnel  overexposures 
upon  entry  into  a  high  radiation  area. 

Section  34.35,  LaTOls,  storage,  and 
transportation  precautions,  is  a 
proposed  new  section  that  would  place 
requirements  that  specify  labefing  and 
security  precautions  for  radioactive 
material  storage  and  transportation  in 
part  34.  Section  34.23  of  the  current  rule 
describes  storage  precautions  for 
exposure  devices  and  storage  containers 
but  does  not  address  transportation  or 
labeling  requirements.  In  §  34.35  of  the 
proposed  rule,  labeling  requirements  for 
source  changers  and  storage  containers 
are  specified.  The  proposed  rule 
contains  specific  requirements  to  lock 
and  physically  secure  transport 
packages.  The  proposed  rule  would  also 
require  licensees  to  store  licensed 
material  in  a  manner  which  minimizes 
the  danger  from  explosions  or  fire.  The 
requirement  for  a  Quality  Assurance 
(QA)  program,  as  described  in  §  71.105, 
has  been  added  to  the  proposed  rule. 
While  radiography  licensees  have 
always  had  to  comply  with  §  71.105, 
there  have  been  numerous  cases  where 
radiography  licensees  were  unaware  of 
this  requirement  and,  therefore,  failed  to 
comply.  The  addition  of  requirements 
addressing  labeling  and  transportation 
is  necessary  because  in  the  past 
personnel  and  public  exposures  have 
occurred  from  the  failure  to  properly 
safeguard  radioactive  material  during 
storage  and  transportation. 

Subpart  D — Radiation  Safety 
Requirements 

This  subpart  describes  basic  radiation 
safety  requirements  for  radiographic 
operations  and  includes  training,  safety 
procedures,  personnel  monitoring  and 
surveys.  New  requirements  describing 
the  duties  of  the  radiation  safety  officer 
are  proposed. 

Section  34.41,  Conducting 
radiographic  operations,  would  be 
added  to  address  the  practice  of 
conducting  radiography  at  sites  where 
the  special  safety  features  of  a  shielded 
facility  are  not  available.  The  proposed 
requirement  specifies  that,  as  a 
minimum,  either  two  radiographers  or  a 
radiographer  and  an  individual  who  has 
met  the  requirements  to  be  a 
radiographer’s  assistant  must  be  present 
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any  time  radic^raphic  operations  occiu* 
outside  a  permanent  installation.  The 
basis  for  this  proposed  requirement  is  to 
ensure  that,  in  the  absence  of  the  safety 
features  outlined  in  §  34.33,  there  will 
be  a  significant  increase  in  assurance 
that  operational  safety  measiires  will  be 
implemented  effectively.  The 
expectation  is  that  violations  involving 
failures  to  perform  adequate  radiation 
siurveys  of  radiographic  exposure 
devices  and  the  surrounding  area, 
failures  to  adequately  post  and  monitor 
the  restricted  area,  and  failures  to  lock 
and  secure  the  camera  when  not  in  use 
will  become  less  frequent.  Furthermore, 
if  an  incapacitating  injury  to  a 
radiographer  should  occur  at  a  remote 
location,  the  presence  of  a  second 
individual  could  be  an  important  factor 
in  preventing  imnecessary  radiation 
exposiires.  Section  34.41(b)  is  proposed 
to  require  that  radiographic  operations 
conducted  at  locations  listed  on  the 
license  be  conducted  in  a  permanent 
radiographic  installation.  If  licensees 
would  need  to  perform  radiography 
outside  of  a  permanent  facility  due  to 
some  unique  circumstances 
Commission  authori2ation  would  be 
required,  and  the  requirements  of 
§  34.41(a)  would  ne^  to  be  met. 

Section  34.42,  Radiation  Safety 
Officer  (RSO),  lists  the  qualifications 
and  duties  of  the  RSO.  This  section 
would  be  added  to  place  in  the 
regulations  the  requirements  for  this  key 
individual.  Previously,  these 
requirements  were  referenced  in 
regulatory  guides  and  included  as 
license  conditions  on  a  case-by-case 
basis,  but  not  specified  in  the 
regulations.  The  NRC  believes  that  the 
RSO  is  the  key  individual  for  ensuring 
safe  operations.  The  qualifications  listed 
for  the  RSO  in  the  proposed  rule 
include:  (1)  Completion  of  the  training 
required  for  a  radiographer  as  described 
in  part  34;  and  (2)  2000  hours  of 
dociunented  experience  in  industrial 
radiography  with  at  least  40  hours  of 
formal  classroom  training  with  respect 
to  the  establishment  and  meuntenance  of 
radiation  protection  programs.  It  is 
anticipated  that  most  existing  RSOs 
already  meet  these  reqmrements.  It  is 
proposed  that  licensees  would  have  two 
years  from  the  effective  date  of  the  rule 
to  meet  this  40  hour  training 
requirement  for  existing  RSOs.  A  key 
duty  of  the  RSO  is  to  ensure  the  safe 
conduct  of  operations  and  to  stop  unsafe 
operations  and  institute  corrective 
actions.  Other  duties  of  the  RSO  in  the 
proposed  rule  include  overseeing 
procedure  implementation  and 
employee  training,  and  monitoring 


radiation  surveys,  leak  tests,  and 
personnel  monitoring  results. 

Section  34.43,  Training,  contains 
several  new  requirements.  Section 
34.43(a)  has  been  revised  to  require 
radiographers  to  be  certified  by  a 
certifying  entity  meeting  the  criteria 
specified  in  Appendix  A  of  the 
proposed  rule.  To  be  recognized  as  a 
certifying  entity,  an  independent 
organization  meeting  the  criteria 
specified  in  part  I  of  appendix  A  would 
have  to  appfy  as  specified  in 
§  34.43(a)(2).  Certifying  programs  would 
be  periodically  reviewed  by  the  NRC  to 
ensure  that  the  conditions  of  approval 
are  being  met.  A  list  of  approved 
certifying  entities  would  be  made 
available  to  licensees  on  request  by 
contacting  the  appropriate  region^ 
office  listed  in  appendix  D  to  10  CFR 
part  20,  and  would  be  published 
annually  in  the  Federal  Register.  Under 
the  proposed  rule  licensees  would  have 
2  years  to  implement  the  proposed 
change.  The  change  in  the  verification 
of  training  requirements  was  included 
in  the  proposed  rule  to  provide 
assurance  of  the  quality  of 
radiographers’  training  in  the  safe 
handling  of  radioactive  material.  NRC 
and  Agreement  States  must  reciprocally 
recognize  valid  radiographer 
certifications  issued  by  either  an 
independent  certifying  entity  approved 
by  the  NRC  or  an  Agreement  State 
certification  program  meeting  the 
requirements  of  appendix  A,  parts  II  and 
III,  of  the  proposed  rule.  Also  included 
in  this  section  is  training  in  §§  30.7, 

30.9,  and  30.10,  applicable  sections  of 
10  CFR  part  71,  and  some  instructions 
in  applicable  Department  of 
Transportation  (DOT)  regulations  as 
referenced  in  10  CFR  part  71  in  addition 
to  other  parts  of  NRC  regulations. 

Section  34.43(b),  which  lists  training 
requirements  for  radiographers’ 
assistants,  has  been  revised  to  require 
training  in  §§  30.7,  30.9,  30.10,  and 
parts  19,  20,  34,  71,  and  instructions  in 
applicable  DOT  regulations  as 
referenced  in  10  CFR  part  71,  in 
addition  to  the  licensee’s  operating  and 
emergency  procedures.  'These  changes 
are  to  ensure  that  radiographers  and 
radiographers’  assistants  are 
knowledgeable  of  the  safety 
requirements  applicable  to  handling 
radioactive  material  in  the  conduct  of 
radiography.  In  §  34.43(b)(3)  the  option 
of  provi^ng  an  oral  test  has  been 
omitted.  The  proposed  rule  would  only 
allow  a  written  test  to  be  given.  Section 
34.43(c)  describes  a  proposed 
requirement  to  conduct  annual  safety 
reviews  of  radiographers  and 
radiographers’  assistants.  In  the  current 
rule,  periodic  training  is  required  but 


required  topics  to  be  addressed  are  not 
included.  Because  a  number  of 
violations  involving  personnel 
overexposmes  have  resulted  from 
licensees’  failures  to  provide  adequate 
training,  the  proposed  amendment  for 
annual  safety  reviews  includes  training 
on  revised  operating  and  emergency 
procedures,  new  equipment,  and  s^ety 
issues. 

Section  34.43(d)  has  been  relocated 
from  §  34.11(d),  and  describes  the 
requirements  for  routine  inspections  of 
job  performance  for  radiographers  and 
radiographers’  assistants.  The  proposed 
rule  reduces  the  frequency  of  these 
inspections  from  quarterly  to  annually, 
"rhe  NRC  is  proposing  to  reduce*the 
frequency  of  inspections  of  job 
performance  for  individuals  regularly 
conducting  radiographic  operations.  For 
individuals  who  have  not  performed 
radiographic  operations  for  more  than 
six  months,  an  inspection  of  their  job 
performance  would  be  required  at  the 
time  of  their  next  participation  in  a 
radiographic  operation.  With  several  of 
the  other  requirements  proposed  in  this 
rulemaking,  such  as,  certification  of 
radiographers,  and  having  at  least  two 
individuals  at  a  temporary  jobsite,  the 
Commission  believes  that  the  frequency 
of  inspection  of  job  performance  can  be 
reduced  from  quarterly  to  annually. 

Proposed  §  34.43(e)  specifies  that 
recordkeeping  requirements  can  be 
found  in  §  34.79.  The  requirements  for 
records  are  unchanged  from  the  current 
part  34  except  for  the  addition  of 
records  verifying  the  certification  status 
of  radiographers.  Proposed  §  34.43(f) 
contains  the  subjects  currently  listed  in 
Appendix  A  of  part  34.  Several 
additional  requirements  are  proposed. 
These  include:  Pictures  or  models  of 
source  assemblies;  training  in  storage, 
control,  and  disposal  of  licensed 
materials;  and  pertinent  Federal 
regulations,  i.e..  Department  of 
Transportation.  A  new  §  34.43(g)  would 
be  added  which  would  allow  licensees 
to  continue  to  permit  uncertified 
individuals  to  act  as  radiographers  for  a 
2-year  period  after  the  proposed  rule 
becomes  final. 

In  §  34.45,  Operating  and  emergency 
procedures,  minor  changes  were  made 
to  include  procedures  for  source 
recovery  if  the  licensee  intends  to 
perform  emergency  source  recovery. 
These  were  added  because  many  of  the 
steps  in  a  source  recovery  would  be  the 
same  in  any  circumstance  and,  in  the 
past,  a  number  of  personnel 
overexposures  have  occurred  during 
emergency  sovuce  recovery  operations 
because  basic  radiation  protection 
precautions  were  overlooked. 
Additional  requirements  are  proposed 
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for  transportation  procedures  to  include 
placarding  of  vehicles,  and  reference  to 
the  DOT  regulations.  A  number  of 
violations  have  resulted  from  licensees 
failing  to  follow  DOT  regulations  in  the 
transportation  of  radioactive  material. 
Section  34.45(b)  is  proposed  which 
specifies  that  the  recordkeeping 
requirements  can  be  found  in  §  34.81. 
Sections  34.89  and  34.91  specify  that 
copies  of  current  operating  and 
emergency  procediues  are  to  be 
maintained  at  field  stations,  permanent 
installations,  and  temporary  jobsites,  to 
ensure  that  adequate  documents  are 
available  where  radiographic  operations 
occur. 

Section  34.46,  Supervision  of 
radiographers’  assistants,  is  unchanged 
from  §  34.44  of  the  current  rule. 

In  §  34.47,  Personnel  monitoring, 
several  changes  are  proposed.  The 
existing  requirement  specifies  that 
pocket  dosimeters  have  a  range  from 
zero  to  at  least  200  milliroentgens.  The 
proposed  rule  has  dropped  the  term  “at 
least,”  to  limit  the  range  to  be  only  fi-om 
0-200.  This  is  to  prevent  the  use  of 
pocket  dosimeters  with  very  high  ranges 
where  the  users  would  be  unable  to 
properly  determine  their  exposure.  Use 
of  pocket  dosimeters  with  a  range  higher 
than  200  milliroentgens  will  be 
considered  on  a  case-by-case  basis. 
Additional  requirements  are  proposed 
on  the  replacement  frequency  for  film 
and  TLDs.  The  existing  regulation  does 
not  specify  the  replacement  frequency 
for  film  and  TLDs.  The  high  intensity 
sources  used  in  radiography  necessitate 
frequent  monitoring.  Monthly 
replacement  is  judged  to  be  an 
appropriate  frequency  to  adequately 
track  an  individual’s  exposure.  With  the 
new  lower  limits  for  occupational  dose, 
less  frequent  monitoring  could  result  in 
a  worker  receiving  an  overexposure. 

Section  34.47(b)  addresses  the  use  of 
pocket  dosimeters.  A  requirement  to 
read  dosimeters  at  the  beginning  and 
end  of  each  shift  is  proposed.  This  is 
added  to  ensure  that  the  dose  is 
correctly  estimated.  The  existing 
regulation  only  specifies  a  daily  reading 
and  does  not  provide  sufficient 
instruction  on  how  licensees  should 
handle  any  readings  which  remain  on 
the  pocket  dosimeter  after  recharging. 
Because  it  is  nearly  impossible  to 
recharge  a  pocket  dosimeter  to  zero, 
licensees  must  take  a  reading  before  and 
after  use  and  determine  the  difference  to 
determine  the  dose  accurately.  Section 
34.47(d)  addresses  an  off-scale  pocket 
dosimeter.  The  proposed  rule  would 
require  that,  in  the  case  of  a  pocket 
dosimeter  being  off-scale,  the  individual 
will  not  be  permitted  to  work  with 
licensed  material  until  the  RSO  or  a 


designee  of  the  RSO  makes  a 
determination  of  the  worker’s  radiation 
exposure.  *1116  current  rule  requires  that 
the  worker’s  fihn  badge  or  TLD  be  sent 
for  processing,  but  does  not  specify 
when  the  individual  can  return  to  work. 
The  proposed  revision  provides  the 
criteria  that  must  be  met  before 
permitting  the  individual  to  return  to 
work.  A  provision  is  included  which 
will  permit  the  individual  to  return  to 
work  when  the  circumstances  are 
clearly  known  and  justified  by  the  RSO 
that  there  was  no  possibility  of 
overexposure. 

Section  34.47(e)  is  proposed  to 
require  that  a  worker  cease  work 
whenever  a  fihn  badge  or  TLD  is  lost  or 
damaged  imtil  a  replacement  is 
available.  This  is  added  to  ensme  that 
there  is  a  means  to  accurately  determine 
the  worker’s  radiation  dose. 

Section  34.47(g)  has  a  proposed 
revision  to  require  alarm  ratemeters  to 
be  capable  of  alerting  the  wearer 
regardless  of  the  environmental 
conditions.  In  a  recent  radiography 
overexposure  incident,  a  licensee 
reported  that  a  radiographer  who  was 
wearing  ear  protection  due  to  high 
workplace  noise  levels  was  overexposed 
because  he  was  unaware  that  his 
ratemeter  was  alarming.  For  use  in  high 
ambient  noise  areas,  ratemeters  could  be 
supplied  with  either  a  vibrating  alarm 
that  could  be  felt  by  the  wearer  or  a 
small  speaker  built  into  hearing 
protectors  to  meet  this  requirement. 

NRC  expects  its  licensees  to  determine 
the  need  for  alarm  ratemeters  that 
incorporate  these  additional  protective 
measures. 

In  §  34.49,  Radiation  surveys,  there 
are  several  proposed  changes.  The 
existing  regulation  requires  a  survey  of 
the  circumference  of  the  radiographic 
exposure  device  and  the  guide  tube.  A 
number  of  violations  of  NRC 
requirements  have  occurred  due  to  a 
failure  to  comply  with  the  requirement 
to  survey  the  full  circumference  of  the 
camera.  In  reviewing  the  regulation,  the 
NRC  has  decided  to  revise  the  survey 
requirements  to  specify  that  a  survey  be 
conducted  of  the  radiographic  exposure 
device  to  determine  that  the  sealed 
source  has  returned  to  the  shielded 
position,  and  specify  that  the 
radiographer  conduct  a  survey  as  he/she 
approaches  the  guide  tube  to  exchange 
film,  reposition  the  collimator,  or 
dismantle  equipment.  The  proposed 
rule  places  the  responsibility  with  the 
licensee  for  ensuring  that  an  adequate 
survey  is  conducted.  In  the  majority  of 
cases,  a  survey  of  the  radiographic 
exposure  device’s  ports  should  be 
adequate  to  make  this  determination.  A 
proposed  requirement  to  survey  storage 


areas  when  radioactive  material  is 
initially  placed  in  storage,  during  each 
quarterly  inventory,  and  whenever 
(Ganges  occur  whidi  could  increase 
radiation  levels,  is  added. 

Section  34.51,  Surveillance,  is 
basically  imchanged  from  §  34.41  of  the 
ciurent  rule.  References  to  part  20  have 
been  updated  to  reflect  the  proposed 
revisions  in  §  34.33. 

Section  34.53,  Posting,  is  basically 
unchanged  finm  §  34.42  of  the  current 
rule  except  to  incorporate  current 
references  to  part  20. 

Subpart  E— Recordkeeping 
Requirements 

This  subpart  does  not  appear  in  the 
current  part  34.  This  subpart  is 
proposed  to  place  all  recordkeeping  and 
notification  requirements  in  one 
location.  Most  of  the  recordkeeping 
requirements  are  unchanged  from  those 
contained  in  the  existing  part  34. 
Proposed  changes  are  discussed  below. 

Section  34.61,  Specific  license  for 
radiography,  requires  the  licensee  to 
maintain  a  copy  of  the  license  until  it 
is  terminated  by  the  Commission. 

Section  34.63,  Records  of  receipt  and 
transfer  of  sealed  sources,  is  added  to 
provide  a  record  showing  the 
disposition  of  sources. 

Section  34.65,  Records  of  radiation 
survey  instruments,  is  proposed  as 
currently  written  in  Section  34.24. 
Licensees  would  be  required  to 
maintain  calibration  records  for 
radiation  survey  instruments  for  3  years 
after  the  record  is  made. 

Section  34.67,  Records  of  leak  testing 
and  replacement  of  sealed  sources  is 
proposed  as  currently  WTitten  in 
§  34.25(c)  and  requires  licensees  to 
maintain  records  of  leak  tests  for  3  years 
after  the  record  is  made. 

Section  34.69,  Records  of  quarterly 
inventory  is  proposed  as  currently 
written  §  34.26  and  requires  licensees  to 
maintain  records  of  quarterly 
inventories  for  3  years  after  the  record 
is  made. 

Section  34.71,  Utilization  logs,  is 
proposed  much  as  currently  written  in 
§  34.27.  This  section  would  require 
licensees  to  maintain  utilization  logs  for 
3  years  after  the  record  is  made.  The 
proposed  rule  has  added  several 
additional  pieces  of  information  to  the 
logs  including  the  serial  number  of  the 
device  in  which  the  sealed  source  is 
located,  the  radiographer’s  signature, 
and  the  dates  the  device  is  removed  and 
returned  to  storage.  This  information  is 
necessary  in  order  to  verify  location  of 
sources. 

Section  34.73,  Records  of  inspection 
and  maintenance  of  radiographic 
exposure  devices,  storage  containers. 
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associated  equipment,  and  source 
changers,  is  proposed  much  as  currently 
written  in  §  34.28(b).  This  section 
reqiiires  licensees  to  maintain 
inspection  and  maintenance  records  for 
3  years  after  the  record  is  made.  The 
proposed  rule  would  specify  the 
information  that  must  be  included  in 
the  inspection  records:  Date  of  check, 
name  of  inspector,  equipmoit 
inspected,  any  defects  found,  and 
rerairs  made. 

Section  34.75,  Records  of  alarm 
system  checks  at  permanent 
radiographic  inst^lations,  is  proposed 
as  currently  written  in  §  34.29(c)  and 
requires  licensees  to  maintain  records  of 
alarm  system  checks  for  3  years  after  the 
record  is  made. 

Section  34.79,  Records  of  training,  is 
proposed  as  currently  written  in 
§  34.31(c)  with  proposed  additional 
requirements  for  maintaining  records  of 
ramographer  certification  and  annual 
safety  reviews.  This  paragraph  would 
require  licensees  to  maintain  records 
verifying  radiographer  certification 
status.  For  annual  safety  reviews,  the 
records  would  include  copies  of  tests, 
dates  administered,  names  of  instructors 
and  attendees,  and  the  topics  covered. 
Under  the  proposed  rule,  records  of  the 
annual  inspections  would  include  a  list 
of  items  checked,  and  any  non- 
compliances  observed  by  the  RSO. 

Section  34.81,  Copies  of  operating  and 
emergency  procedures,  is  proposed  as 
currently  written  in  §  34.32  and  requires 
licensees  to  maintain  copies  of 
emergency  and  operating  procedures 
until  the  ^mmission  terminates  the 
license. 

Section  34.83,  Records  of  personnel 
monitoring,  is  proposed  as  currently 
written  in  §  34.33Cb),  and  requires 
licensees  to  maintain  records  of  alarm 
ratemeter  calibrations,  pocket  dosimeter 
readings,  and  operability  checks  for  3 
years  from  the  date  the  record  was 
made,  and  to  maintain  records  of  film 
badge  or  TLD  reports  xmtil  the 
Commission  terminates  the  license. 

Section  34.85,  Records  of  radiation 
surveys,  is  proposed  as  currently 
written  in  §  34.43(d)  and  requires 
records  of  the  exposure  device  surveys 
for  3  years  from  the  date  the  record  was 
made. 

Section  34.87,  Form  of  records,  is 
proposed  as  currently  written  in  §  34.4 
and  specifies  how  records  must  be 
maintained,  including  permitting 
records  to  be  stored  in  electronic  media. 

Section  34.89,  Documents  and  records 
required  at  field  stations  and  permanent 
installations,  would  be  added  to  list 
documents  and  records  required  at  field 
stations  and  permanent  installations. 
This  section  is  necessary  to  ensure  that 


licensees  have  avail^le  sufficient 
records  to  demonstrate  compliance  with 
NRC  regulations.  Field  stations  and 
permanent  installations  may  be  far 
removed  from  the  home  office. 

Therefore,  records  necessary  to  conduct 
operations  safely  should  be  readily 
available.  These  records  include  a  copy 
of  the  current  license,  copies  of 
pertinent  regiilations,  copies  of 
operating  and  emergency  procedures, 
instrument  calibration  records,  leak  test 
results,  inventory  records,  utilization 
logs,  training  and  survey  records.  These 
records  are  those  required  for  licensees 
to  safely  handle  radioactive  material, 
and  are  a  subset  of  the  records  required 
at  a  licensee’s  normal  place  of  business. 

Section  34.91,  Documents  and  records 
required  at  temporary  )obsites  and  use 
or  storage  locations  exceeding  180  days, 
would  be  added  to  list  documents  and 
records  required  at  temporary  jobsites 
and  locations  where  raffioactive 
material  will  be  in  use  or  storage  for 
more  than  180  days.  This  section  is 
necessar/ to  ensure  that  licensees  have 
available  sufficient  records  to 
demonstrate  compliance  vrith  NRC 
regulations  and  those  records  necessary 
to  maintain  safe  operations.  The  records 
listed  are  a  smaller  subset  of  the  records 
required  for  a  field  station  or  permanent 
installation.  These  records  include 
copies  of  pertinent  regulations,  evidence 
of  latest  instrument  calibrations,  latest 
survey  records,  shipping  papers,  and 
NRC  license  or  Agreement  State  license 
if  opjerating  under  reciprocity.  These 
records  are  those  required  for  licensees 
to  safely  handle  radioactive  material. 

Subpart  F — Notifications 

This  subpart  is  basically  unchanged 
from  §  34.30  with  the  exception  of  an 
additional  requirement.  Section 
34.101(c)  would  require  licensees  to 
notify  the  appropriate  NRC  regional 
office  in  writing  before  using  or  storing 
radioactive  material  in  one  location  for 
more  than  180  days.  This  notification 
would  be  required  within  30  days  of 
exceeding  the  180-day  timeframe.  This 
provision  would  be  added  to  provide 
the  NRC  with  information  in  a  timely 
manner  to  permit  inspection  of 
radioactive  material  at  these  locations. 

Subpart  G — Exemptions 
.  This  subpart  addresses  exemptions 
cmd  is  basically  the  same  as  §  34.51  in 
the  current  part  34  with  the  exception 
of  minor  wording  changes  to  make  it 
consistent  with  current  language  used  in 
other  parts  of  the  rule.  See  §  39.91. 

Subpart  H — Violations 

This  subpart  addresses  violations  and 
is  basically  the  same  as  §  34.61  and 


§  34.63  in  the  current  part  34  with  the 
exception  of  minor  wording  changes  to 
make  the  sections  reference  consistent 
with  the  proposed  rule. 

Appendix  A  to  Part  34 

This  appendix  is  new.  The 
requirements  in  appendix  A  to  the 
current  part  34  have  been  relocated  to 
§  34.43(f).  Part  I  of  the  new  appendix  A 
provides  the  proposed  requirements  for 
an  independent  certifying  organization, 
and  does  not  apply  to  Agreement  States 
choosing  to  become  a  certifying  entity. 
Parts  n  and  HI  of  the  new  appendix  A 
provide  the  proposed  requirements  for 
certification  programs  and  written 
examinations  for  a  certifying  entity, 
which  would  include  Agreement  States. 
The  proposed  appendix  A  would  not 
impose  new  requirements  on  NRC’s 
radiography  licensees. 

NRC  is  proposing  that  an  independent 
certifying  organization  would  have  to  be 
a  national  society  or  association 
involved  in  setting  national  standards  of 
practice  for  industrial  radiography  or 
non-destructive  testing  to  be  recognized. 
Membership  in  the  organization  could 
not  be  restricted  because  of  race,  color,  ^ 
religion,  sex,  age,  national  origin  or 
handicap  and  the  organization’s 
certification  program  would  need  to  be 
open  to  nonmembers.  The  independent 
certifying  organization  would  need  to: 

(1)  Be  inco^orated; 

(2)  Have  a  permanent  full-time  staff; 

(3)  Be  nationally  recognized; 

(4)  Have  a  policy  and  decision-making 
review  board; 

(5)  Be  governed  by  written 
organizational  by-laws  and  policies;  and 

(6)  Have  a  viable  system  of  financing 
its  operations. 

An  independent  certifying 
organization  would  also  need  to  have: 

(1)  A  committee  to  review  and 
approve  certification  guidelines  and 
procedures  and  to  advise  the 
organization’s  staff  in  implementing  its 
certification  program; 

(2)  A  committee  to  review  complaints 
against  certified  individuals; 

(3)  Written  procedures  describing  its 
certification  program;  and 

(4)  An  agreement  to  exchange 
information  about  certified  individuals 
with  the  Commission  and  the 
Agreement  States. 

For  a  certification  program  to  be 
acceptable,  NRC  is  proposing  that  it 
include  provisions  requiring  individuals 
to  receive  training  in  the  topics  listed  in 
§  34.43(f),  complete  a  written 
examination,  complete  a  practical 
examination  or  equivalent,  and  require 
a  minimiun  period  of  on-the-job 
experience.  The  program  would  also 
have  to  include  proc^ures  that  ensure 
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due  process  whenever  an  individual’s 
certification  may  need  to  be  revoked, 
suspended,  or  restricted  for  willful  or 
significant  failure  to  comply  with  his  or 
her  employer’s  operating  mr  emergency 
procedures,  or  the  Commission’s  or  an 
Agreement  State’s  regulations. 

For  the  written  examination,  NRC  is 
proposing  that  it  be:  (1)  Designed  to  test 
knowledge  and  understanding  of  the 
subjects  listed  in  §  34.43(f);  (2)  written 
for  a  ninth-grade  reading 
comprehension  level;  and  (3) 
scientifically  analyzed  to  ensme  that  the 
questions  are  not  biased  or  misleading. 

Agreement  State  Compatibility 

The  rule  will  be  a  matter  of 
compatibility  between  the  NRC  and  the 
Agreement  States,  thereby  providing 
consistency  between  Federal  and  State 
safety  requirements.  With  regard  to 
basic  radiation  equipment 
specifications,  standards,  and 
definitions  identified  as  matters  of 
Division  1  level  of  compatibility,  the 
Agreement  States  will  be  expected  to 
adopt,  essentially  verbatim,  the 
proposed  part  34  standards  and 
definitions  into  their  equivalent 
regulations.  However,  the  NRC  also 
recognizes  that  certain  terms,  such  as 
radiographer’s  assistant,  may  not  be 
used  in  present  Agreement  State 
regulations.  Continued  use  of  alternative 
terms,  such  as  “trainee”  will  be 
considered  acceptable  so  long  as  the 
underlying  requirements  of  the  position 
are  consistent  with  those  proposed  by 
the  Commission.  The  remainder  of  the 
rule  will  be  a  Division  2  level  of 
compatibility  allowing  the  Agreement 
State  regulators  the  flexibility  to  adopt 
similar  or  more  stringent  requirements 
based  on  their  radiation  protection 
experience,  professional  judgments,  and 
community  values. 

Appendix  A  of  proposed  10  CFR  part 
34  provides  the  requirements  for 
certifying  entities  to  be  acceptable  to 
NRC.  The  Commission  reserves  the  right 
to  make  this  determination  and 
therefore  this  is  a  Division  4  item  of 
compatibility.  Because  it  concerns  a 
regulatory  function  that  will  be  reserved 
for  the  Commission  piusuant  to  10  CFR 
part  150,  the  Agreement  States  will  not 
need  to  implement  this  provision  of  the 
proposed  nilemaking.  A  new  section 
proposed  for  part  150  would  make  clear 
the  Commission's  intent  to  reserve  this 
function  and  also  to  reserve  the  right  to 
set  minimum  radiographer  certification 
standards. 

Agreement  States  that  wish  to  develop 
radiographer  certification  programs 
would  be  expected  to  implement  parts 
U  and  III  of  the  proposed  appendix  A. 
The  definitions  and  the  requirements  for 


certification  programs  and  written 
examinations  contained  in  this 
rulemaking  must  be  the  same  for  all 
NRC  and  Agreement  State  licensees  to 
maintain  consistency.  In  practice.  States 
that  develop  certification  programs  must 
develop  regulatory  language  and 
regulations  that  implement  appendix  A, 
parts  n  and  III  criteria.  States  would  be 
permitted  to  include  additional 
administrative  requirements  (such  as 
State-issued  cards).  States  that  do  not 
develop  certification  programs  would 
not  be  expected  to  implement  appendix 
A.  NRC  or  an  Agreement  State  must 
reciprocally  recognize  valid 
radiographer  certifications  issued  by 
either  an  independent  certifying  entity 
approved  by  the  NRC  or  by  an 
Agreement  State  certification  program 
meeting  the  requirements  of  appendix 
A,  parts  n  and  III,  of  the  proposed  rule. 
Agreement  States  would  be  expected  to 
submit  their  proposed  program  for  NRC 
review  and  evaluation  prior  to 
implementing  their  certification 
program. 

Implementation 

The  Commission  intends  to  have 
different  implementation  dates  for 
particular  requirements  of  this  proposed 
rule.  The  proposed  requirements  would 
become  effective  90  days  after 
publication  of  the  final  rule  in  the 
Federal  Register.  For  the  proposed 
requirements  in  §  34.41  to  use,  as  a 
minimum,  a  two-person  crew  for 
radiographic  operations  not  conducted 
in  a  permanent  facility,  licensees  would 
haye  1  year  from  the  effective  date  of  the 
rule  to  comply.  Licensees  would  be 
required  to  affirm  that  all  radiographers 
have  met  the  certification  requirements 
of  34.43(a)(1)  within  2  years  from  the 
effective  date  of  the  rule.  This  would 
allow  radiography  licensees  operating  in 
NRC  jurisdiction  2  years  to  obtain 
certification  for  their  employees  who  act 
as  radiographers.  This  requirement 
would  include  radiographers  employed 
by  Agreement  State  licensees  operating 
in  non-Agreement  States  under 
reciprocity  pursuant  to  10  CFR  150.20. 
The  Commission  notes  that  the  State  of 
Texas  currently  provides  ^  90-day  grace 
period  for  non-Texas  licensees  operating 
in  that  State  under  reciprocity  (TOC 
31.90).  However,  because  this  proposed 
rule  will  be  a  matter  of  compatibility, 
the  requirement  for  mandatory 
certification  would  apply  to  radiography 
licensees  nationwide. 

Licensees  would  have  one  year  from 
the  effective  date  of  the  rule  to  comply 
with  the  additional  training 
requirements  specified  in  §  34.43(b). 
Licensees  could  consider  combining 


this  training  with  the  anniial  safety 
review. 

For  the  proposed  revision  to  §  34.47(g) 
that  would  require  alarm  ratemeters  be 
capable  of  alerting  the  wearer  regardless 
of  environmental  conditions,  licensees 
would  have  1  year  to  obtaiin  or  modify 
a  sufficient  number  of  additional  alarm 
ratemeters  to  meet  anticipated  needs. 

For  use/storage  locations  not 
previously  identified  on  the  license 
(e.g.,  field  stations,  permanent 
ra^ographic  installations,  and 
temporary  jobsites  exceeding  180  days) 
licensees  must  request  amendments  or 
notify  the  NRC,  as  appropriate,  by  the 
effective  date  of  the  rule.  Few 
amendment  requests  are  anticipated. 

All  current  RBOs  would  be  granted  a 
two-year  extension  to  meet  the  proposed 
additional  RSO  trainiirg  requirements 
specified  in  §  34.42(a). 

The  Commission  requests  that 
persons  commenting  on  this  proposed 
rulemaking  particularly  address  any 
hardships  that  would  result  if  the 
proposed  rule  were  adopted  and  also 
address  any  hardships  that  would  result 
if  the  proposed  implementation 
schedule  were  adopted.  The  NRC  is 
particularly  interested  in  suggestions  for 
alternative  implementation  schedules. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission’s  regulations  in  subpart  A 
of  10  CFR  part  51,  that  the  rule,  if 
adopted,  would  not  be  a  major  Federal 
action:  therefore,  an  impact  statement  is 
not  required.  The  revision  of  10  CFR 
part  34  should  have  no  environmentally 
significant  impact  because  radiography 
only  involves  the  use  of  sealed  sources, 
and  no  environmental  impact  will  be 
involved.  The  environmental 
assessment  and  finding  of  no  significant 
impact  on  which  this  determination  is 
based  are  available  for  inspection  at  the 
NRC  Public  Document  Room  at  2120  L 
Street,  NW.  (Lower  Level),  Washington 
DC. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3501  et  seq.). 

This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  information 
collection  requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  108  hours  per  response, 
induing  the  time  for  reviewing 
instructions,  searching  existing  data 
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sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regardihg  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  {MNBB-7714), 

U.S.  Nuclear  Regulatory  Commission, 
Washington,  IX^  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019,  (3150- 
0007  and  3150-0120),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Dociunent  Room  at 
2120  L  Street  NW.  (Lower  Level), 
Washington,  DC. 

Regulatory  Flexibility  Analysis 

The  NRC  has  prepared  an  initial 
regulatory  analysis  of  the  impact  of  this 
proposed  rule  on  small  entities.  A 
summary  of  this  analysis  appears  as 
Appendix  A  to  this  document.  A  copy 
of  the  analysis  is  available  for 
inspection  in  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC.  Single  copies  of 
the  analysis  may  be  obtained  from 
Donald  O.  Nellis  or  Mary  L.  Thomas, 
Division  of  Regulatory  Application, 
Office  of  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555.  Telephone  (301)-492-3785. 
The  NRC  is  seeking  public  comment  on 
the  initial  regulatory  flexibility  analysis. 
The  NRC  is  particularly  seeking 
comment  fi-om  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  jurisdictions  under  the  Regulatory 
Flexibility  Act)  as  to  how  the 
regulations  will  affect  them  and  how  the 
regulations  may  be  tiered  or  otherwise 
modified  to  impose  less  stringent 
requirements  on  small  entities  while 
still  adequately  protecting  the  public 
health  and  safety.  Those  small  entities 
which  offer  comments  on  how  the 
regulations  could  be  modified  to  take 
into  account  the  differing  needs  of  small 
entities  should  specifically  discuss  the 
following  items; 

(a)  The  size  of  their  business  and  how 
the  proposed  regulations  would  result 
in  a  significant  economic  burden  upon 
them  as  compared  to  larger 
organizations  in  the  same  business 
c'^mmimity. 


■(b)  How  the  proposed  regulations 
could  be  modified  to  take  into  accoimt 
their  differing  needs  or  capabilities. 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  proposed  regulations  were  modified 
as  suggested  by  the  commenter. 

(d)  How  the  proposed  regulations,  as 
modified,  would  more  closely  equalize 
the  impact  of  NRC  regulations  or  create 
more  equal  access  to  the  benefits  of 
Federal  programs  as  opposed  to 
providing  special  advantages  to  any 
individuals  or  groups. 

(e)  How  the  proposed  regulations,  as 
modified,  would  still  adequately  protect 
the  public  health  and  safety.  The 
comments  should  be  sent  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attn:  Docketing 
and  Service  Branch. 

Backlit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  and, 
therefore,  that  a  backfit  analysis  is  not 
required  for  this  proposed  rule.  The 
proposed  rule  does  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects 
10  CFR  Part  34 

Byproduct  material.  Criminal 
penalties.  Nuclear  material.  Packaging 
and  containers.  Radiation  protection. 
Radiography,  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures. 

10  CFR  Part  150 
Criminal  penalties.  Hazardous 
materials — transportation. 
Intergovernmental  relations.  Nuclear 
materials.  Reporting  and  recordkeeping 
_  requirements.  Security  measures. 
Source  material.  Special  nuclear 
material. 

For  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  5  U.S.C.  553,  the  NRC  is 
proposing  to  adopt  the  following 
amendments  tcf  10  CFR  part  34. 

PART  34— LICENSES  FOR 
RADIOGRAPHY  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR 
RADIOGRAPHIC  OPERATIONS 

1.  The  authority  citation  for  part  34  is 
revised  to  read  as  follows: 

Authority:  Secs.  81, 161, 182, 183,  68  Stat. 
935,  948,  953,  954,  as  amended  (42  U.S.C. 
2111,  2201,  2232,  2233);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 


Section  34.45  also  issued  under  sec.  206, 

88  Stat.  1246  (42  U.S.C.  5846). 

2.  The  existing  headings  for  subparts 
A  and  B  and  each  of  the  existing 
vmdesignated  center  headings  are 
removed. 

3.  A  new  heading  for  subpart  A, 
consisting  of  §§  34.1-34.8,  is  added  to 
read  as  follows: 

Subpart  A— General  Provisions 

4.  Section  34.1  is  revised  to  read  as 
follows: 

§  34.1  Purpose  and  scope. 

This  part  prescribes  requirements  for 
the  issuance  of  licenses  for  the  use  of 
sealed  sources  containing  byproduct 
material  and  radiation  safety 
requirements  for  persons  using  these 
sealed  sources  in  industrial 
radiography.  The  provisions  and 
requirements  of  this  part  are  in  addition 
to,  and  not  in  substitution  for,  other 
requirements  of  this  chapter.  In 
particular,  the  requirements  and 
provisions  of  parts  19,  20,  21,  30,  71, 

150, 170,  and  171  of  this  chapter  apply 
to  applications  and  licenses  subject  to 
this  part.  This  rule  does  not  apply  to 
medical  uses  of  byproduct  material. 

§  34.3  [Removed] 

5.  Section  34.3  is  removed. 

6.  Section  34.2  is  redesignated  as 

§  34.3,  and  the  new  §  34.3  is  revised  to 
read  as  follows: 

§  34.3  Definitions. 

ALARA  (acronym  for  as  low  as 
reasonably  achievable)  means  making 
every  reasonable  effort  to  maintain 
exposures  to  radiation  as  far  below  the 
dose  limits  specified  in  part  20  as  is 
practical  consistent  with  the  purpose  for 
which  the  licensed  activity  is 
undertaken,  taking  into  account  the 
state  of  technology,  the  economics  of 
improvements  in  relation  to  stale  of 
technology,  the  economics  of 
improvements  in  relation  to  benefits  to 
the  public  health  and  safety,  and  other 
societal  and  socioeconomic 
considerations,  and  in  relation  to 
utilization  of  nuclear  energy  and 
licensed  materials  in  the  public  interest. 

Annual  safety  review  means  a  review 
conducted  or  provided  by  the  licensee 
for  its  employees  on  radiation  safety 
aspects  of  radiography.  The  review  may 
include,  as  appropriate,  the  results  of 
internal  inspections,  new  procedures  or 
equipment,  accidents  or  errors  that  have 
been  observed,  and  opportunities  for 
employees  to  ask  safety  questions. 

Associated  equipment  means 
equipment  that  is  used  in  conjunction 
with  a  radiographic  exposure  device  to 
make  radiographic  exposures  that 
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drives,  guides,  or  comes  in  contact  with 
the  source,  (e.g.,  guide  tube,  control 
tube,  control  (drive)  cable,  removable 
source  stop,  “J”  tube). 

Becquerel  (Bq)  means  one 
disintegraticn  per  second. 

Certifying  entity  means  an 
independent  certifying  organization 
meeting  the  requirements  in  Appendix 
A  of  this  part  or  an  Agreement  State 
meeting  the  requirements  in  Appendix 
A,  parts  II  and  III  of  this  part. 

Collimator  means  a  device  used  to 
limit  the  size,  shape,  and  direction  of 
the  primary  radiation  beam. 

Control  (drive)  cable  means  the  cable 
that  is  connected  to  the  source  assembly 
and  used  to  drive  the  source  to  and  from 
the  exposure  location. 

Control  tube  means  a  protective 
sheath  for  guiding  the  control  cable.  The 
control  tube  connects  the  control  drive 
mechanism  to  the  radiographic 
exposure  device. 

Exposure  head  means  a  device  that 
locates  the  gamma  radiography  sealed 
source  in  the  selected  working  position. 
(An  exposure  head  is  also  known  as  a 
source  stop.) 

Field  examination  means  a 
demonstration  through  practical 
application  of  the  safety  rules  and 
principles  in  radiography  including  use 
of  all  appropriate  equipment  and 
procedures. 

Field  station  means  a  facility  where 
licensed  material  may  be  stored  or  used 
and  from  which  equipment  is 
dispatched. 

Gray  means  the  SI  unit  of  absorbed 
dose.  One  gray  is  equal  to  an  absorbed 
dose  of  1  Joule/kilogram.  It  is  also  equal 
to  100  rads. 

Independent  certifying  organization 
means  an  independent  organization  that 
meets  all  of  the  criteria  in  Appendix  A 
of  this  part. 

Permanent  radiographic  installation 
means  an  enclosed  shielded  room,  cell, 
or  vault,  not  located  at  a  temporary 
jobsite,  in  which  radiography  is 
performed. 

Projection  sheath  (guide  tube)  means 
a  flexible  or  rigid  tube  (i.e.,  “J”  tube)  for 
guiding  the  soiuce  assembly  and  the 
attached  control  cable  from  the 
radiographic  exposure  device  to  the 
exposure  head  or  working  position. 

Radiation  Safety  Officer  means  an 
individual  named  by  the  licensee  who 
has  knowledge  of,  responsibility  for, 
and  authority  to  ensure  compliance 
with  appropriate  radiation  protection 
rules,  standards,  and  practices  on  behalf 
of  the  licensee  and  who  meets  the 
requirements  of  §  34.42. 

Radiographer  means  any  individual 
who  meets  the  requirements  of  §  34.43, 
„  is  in  attendance  at  the  site  where  the 


sealed  source  or  sources  are  being  used, 
personally  supervises  radiographic 
operations  and  who  is  responsible  to  the 
licensee  for  ensuring  compliance  with 
the  requirements  of  the  Commission’s 
regulations  and  the  conditions  of  the 
license. 

Radiographer  certification  means 
written  approval  received  from  a 
certifying  entity  stating  that  an 
individual  has  satisfactorily  met  certain 
established  radiation  safety  training, 
testing,  and  experience  criteria. 

Radiographer’s  assistant  means  any 
individual,  who  under  the  personal 
supervision  of  a  radiographer,  uses 
radiographic  exposure  devices,  sealed 
sources  or  related  handling  tools,  or 
radiation  survey  instruments  in 
radiography. 

Radiographic  exposure  device  (also 
called  a  camera  or  a  projector)  means 
any  instrument  containing  a  sealed 
source  fastened  or  contained  therein,  in 
which  the  sealed  source  or  shielding 
thereof  may  be  moved,  or  otherwise 
changed,  from  a  shielded  to  unshielded 
position  for  purposes  of  making  a 
radiographic  exposure. 

Raaicgraphic  operations  means  all 
activities  associated  with  the  presence 
of  radioactive  sources  in  a  radiographic 
exposure  device  during  transport  and 
use  of  the  device,  to  include  surveys  to 
confirm  the  adequacy  of  boundaries, 
setting  up  equipment  and  dny  activity 
inside  restricted  area  boundaries. 

Radiography  means  the  examination 
of  the  structure  of  materials  by 
nondestructive  methods,  utilizing 
sealed  sources  of  bj’product  materials. 

S-tube  means  a  tube  (typically  made 
of  a  hard  metal,  such  as,  titanium) 
through  which  the  radioactive  source 
travels  in  a  radiographic  exposure 
device. 

Sealed  source  means  any  byproduct 
material  that  is  encased  in  a  capsule 
designed  to  prevent  leakage  or  escape  of 
the  byproduct  material. 

Shielded  position  means  the  location 
within  the  radiographic  exposure  device 
or  source  changer  where  the  sealed 
source  is  secured  and  restricted  from 
movement.  (In  this  position  the 
radiation  exposure  will  be  at  a 
minimum.  This  position  incorporates 
maximum  shielding  for  the  radioactive 
source.) 

Sievert  means  the  SI  unit  of  any  of  the 
quantities  expressed  as  dose  equivalent. 
The  absorbed  dose  in  grays  multiplied 
by  the  quality  factor  is  equal  to  the  dose 
equivalent  in  Sieverts.  For  comparison  1 
Sv=100  rems. 

Source  assembly  means  an  assembly 
that  consists  of  the  sealed  source  and  a 
connector  that  attaches  the  source  to  the 
control  cable.  The  source  assembly  may 


also  include  a  stop  ball  used  to  secure 
the  source  in  the  shielded  position. 

Source  changer  means  a  device 
designed  and  used  for  replacement  of 
sealed  sources  in  radiographic  exposure 
devices,  including  those  also  used  for 
transporting  and  storage  of  sealed 
sources. 

Storage  area  means  any  location, 
facility,  or  vehicle  which  is  used  to  store 
or  to  secure  a  radiographic  exposure 
device,  a  storage  container,  or  a  sealed 
source  when  it  is  not  in  use  and  which 
is  locked  or  has  a  physical  barrier  to 
prevent  accidental  exposure,  tampering 
with,  or  imauthorized  removal  of  the 
device,  container,  or  source. 

Storage  container  means  a  device  in 
which  sealed  sources  are  stored. 

Temporary  jobsite  means  a  place 
where  radiographic  operations  are 
conducted  other  than  the  location(s)  of 
use  authorized  on  the  license. 

§  34.4  [Removed] 

7.  Section  34.4  is  removed. 

8.  Section  34.5  is  added  to  read  as 
follows: 

§  34.5  Interpretations. 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretation  of  the  meaning  of  the 
regulations  in  this  part  by  any  officer  or 
employee  of  the  Commission,  other  than 
a  written  interpretation  by  the  General 
Counsel,  will  be  recognized  to  be 
binding  upon  the  Commission. 

9.  Section  34.8  is  revised  to  read  as 
follows: 

§34.8  Information  collectiof> 
requirements:  0MB  approvaL 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0007. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appiear  in  §§  34.13,  34.20, 
34.25,  34.27,  34.29,  34.31,  34.33,  34.35, 
35.41,  34.43,  34.45,  34.47,  34.49,  34.61, 
34.63,  34.65,  34.67,  34.69,  34.71,  34.73, 
34.75,  34.79,  34.81,  34.83,  34.85,  34.87, 
34.89,  34.91,  34.101,  and  Appendix  A. 

(c)  This  part  contains  information 
collection  requirements  in  addition  to 
those  approved  imder  the  control 
number  specified  in  paragraph  (a)  of 
this  section.  The  information  collection 
requirement  and  the  control  number 
under  which  it  is  approved  are  as 
follows: 
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(1)  In  §  34.11,  NRC  Form  313  is 
approved  xmder  control  number  3150- 
0120. 

(2)  (Reserved] 

10.  A  new  heading  for  subpart  B, 
consisting  of  §§  34.11-34.13,  is  added  to 
read  as  follows: 

Subpart  B — Specific  Licensing 
Provisions 

11.  Section  34.11  is  revised  to  read  as 
follows: 

§  34.1 1  Application  for  a  specific  license. 

A  person  may  file  an  application  for 
specific  license  for  use  of  sealed  sources 
in  radiography,  in  duplicate,  on  NRC 
Form  313,  “Application  for  Material 
License,”  in  accordance  with  the 
provisions  of  §  30.32  of  this  chapter. 

12.  Section  34.13  is  added  to  read  as 
follows: 

§  34.13  Specific  license  for  radiography. 

The  Commission  will  approve  an 
application  for  a  specific  license  for  the 
us^  of  licensed  material  in  radiography 
if  the  applicant  meets  the  following 
requirements: 

(a)  The  applicant  shall  satisfy  the 
general  requirements  specified  in 
§  30.33  of  this  chapter  for  byproduct 
material,  as  appropriate,  and  any  special 
requirements  contained  in  this  part. 

(d)  The  applicant  shall  develop  an 
adequate  program  for  training 
radiographers  and  radiographers’ 
assistants  that  meets  the  requirements  of 
§  34.43,  and  submit  to  the  Commission 
a  description  of  this  program  which 
specifies  the — 

(1)  Initial  training; 

(2)  On-the-job  training; 

(3)  Annual  safety  reviews;  and 

(4)  Means  the  applicant  will  use  to 
demonstrate  the  radiographer’s  and 
radiographer’s  assistant’s  knowledge 
and  imdefstanding  of  and  ability  to 
comply  with  the  Conunission’s 
regulations  and  licensing  requirements 
and  the  applicant’s  operating  and 
emergency  procedures. 

(c)  The  applicant  shall  establish  and 
submit  to  the  Commission  a  description 
of  its  procediures  for  verifying  and 
documenting  the  certification  status  of 
its  radiographers  and  for  ensuring  that 
the  certification  of  individuals  acting  as 
radiographers  remains  valid. 

(d)  'The  applicant  shall  submit  to  the 
Commission  written  operating  and 
emergency  procedures  as  described  in 
§34.45. 

(e)  The  applicant  shall  establish  and 
submit  to  the  Commission  its  program 
for  annual  inspections  of  the  job 
performance  of  each  radiographer  and 
radiographer’s  assistant  as  described  in 
§  34.43(d). 


(f)  The  applicant  shall  submit  a 
description  of  its  overall  organizational 
structure  as  it  applies  to  the  radiation 
safety  responsibilities  in  radiography, 
including  specified  delegations  of 
authority  and  responsibility. 

(g)  The  applicant  shall  designate  and 
identify  a  Radiation  Safety  Officer 
responsible  for  implementing  the 
licensee’s  radiation  safety  program.  The 
Radiation  Safety  Officer  shall  meet  the 
qualifications  and  duties  described  in 
§34.42. 

(h)  If  an  applicant  intends  to  perform 
leak  testing  of  sealed  sources,  the 
applicant  shall  identify  the 
manufacturers  and  the  model  numbers 
of  the  leak  test  kits  to  be  used.  If  the 
applicant  intends  to  analyze  its  own 
wipe  samples,  the  applicant  shall 
establish  procedures  to  be  followed  and 
submit  a  description  of  these  procedures 
to  the  Commission.  The  description 
must  include  the — 

(1)  Instruments  to  be  used; 

(2)  Methods  of  performing  the 
analysis;  and 

(3)  Pertinent  experience  of  the  person 
who  will  analyze  the  wipe  samples. 

(i)  The  applicant  shall  identify  the 
location(s)  of,  and  describe,  all  field 
stations  and  permanent  radiographic 
installations. 

(j)  From  (insert  effective  date  of  final 
rule)  to  (Insert  date  2  years  after  the 
final  rule  is  published  in  the  Federal 
Register): 

(1)  A  license  applicant  may  affirm 
that  all  individuals  acting  as 
radiographers  will  be  certified  in 
radiation  safety  by  a  certifying  entity 

.before  commencing  duties  as 
radiographers.  ’This  affirmation  is 
instead  of  describing  its  initial  training 
program  for  radiographers  in  the 
subjects  outlined  in  §  34.43(f)  and  the 
means  used  to  determine  the 
radiographer’s  knowledge  and 
understanding  of  these  subjects,  and; 

(2)  A  licensee  may  substitute 
radiographer  certification  in  place  of  the 
description  of  the  means  to  determine 
the  radiographer’s  knowledge  and 
understanding  of  the  subjects  outlined 
in  §  34.43(f). 

(3)  After  (Insert  date  2  years  after  the 
final  rule  is  published  in  the  Federal 
Register),  a  license  applicant  and 
licensee  shall  comply  with  the 
requirement  of  §  34.43(a)(2). 

13.  A  new  heading  for  subpart  C, 
consisting  of  §§  34.20-34.35,  is  added  to 
read  as  follows: 

Subpart  C — Equipment 

14.  Section  34.20  is  revised  to  read  as 
follows: 


§  34.20  Performance  requirements  for 
radiography  equipment. 

Equipment  used  in  industrial 
radiographic  operations  must  meet  the 
following  minimum  criteria: 

(a)  Each  radiographic  exposure  device 
and  all  associated  equipment  must  meet 
the  requirements  specified  in  American 
National  Standard  N432-1980 
“Radiological  Safety  for  the  Design  and 
Construction  of  Apparatus  for  Gamma 
Radiography,”  (published  as  NBS 
Handbook  136,  issued  January  1981). 
This  publication  has  been  approved  for 
incorporation  by  reference  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a).  This 
publication  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 

Washington,  DC  20402  and  from  the 
American  National  Standards  Institute, 
Inc.,  1430  Broadway,  New  York,  New 
York  10018,  Telephone  (212)  642-4900. 
Copies  of  the  document  are  available  for 
inspection  at  the  Nuclear  Regulatory 
Commission  Library,  7920  Norfolk 
Avenue,  Lower  Level,  Bethesda, 
Maryland,  20814.  A  copy  of  the 
document  is  also  on  file  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  Washington,  DC  20408. 

(b)  In  addition  to  the  requirements 
specified  in  paragraph  (a)  of  this 
section,  the  following  requirements 
apply  to  radiographic  exposure  devices 
and  associated  equipment. 

(1)  Each  radio^aphic  exposure  device 
must  have  attached  to  it  by  the  user,  a 
durable,  legible,  clearly  visible  label 
bearing  the — 

(1)  Chemical  symbol  and  mass  number 
of  the  radionuclide  in  the  device; 

(ii)  Activity  and  the  date  on  which 
this  activity  was  last  measured; 

(iii)  Model  number  and  serial  number 
of  the  sealed  source; 

(iv)  Manufacturer  of  the  sealed  soiuce* 
and 

(v)  Licensee’s  name,  address,  and 
telephone  number. 

(2)  Radiographic  exposure  devices 
intended  for  use  as  Type  B  transport 
containers  must  meet  ^e  applicable 
requirements  of  10  CFR  Part  71. 

(3)  Modification  of  radiographic 
exposure  devices  and  associated 
equipment  is  prohibited. 

(c)  In  addition  to  the  requirements 
specified  in  paragraphs  (a)  and  (b)  of 
this  section,  the  following  requirements 
apply  to  radiographic  exposure  devices, 
source  assemblies,  and  associated 
equipment  that  allow  the  source  to  be 
moved  out  of  the  device  for  routine 
operation. 

(1)  The  coupling  between  the  source 
assembly  and  the  control  cable  must  be 
designed  in  such  a  manner  that  the 
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sovirce  assembly  will  not  become 
disconnected  if  cranked  outside  the 
guide  tube.  The  coupling  must  be  such 
that  it  cannot  be  unintentionally 
disconnected  imder  normal  and 
reasonably  foreseeable  abnoraial 
conditions. 

(2)  The  device  must  automatically 
secure  the  source  assembly  when  it  is 
cranked  back  into  the  fully  shielded 
position  within  the  device.  This 
securing  system  may  only  be  released  by 
means  of  a  deliberate  operation  on  the 
exposure  device. 

(3)  The  outlet  fittings,  lock  box,  and 
drive  cable  fittings  on  each  radiographic 
exposure  device  must  be  equipped  with 
safety  plugs  or  covers  which  must  be 
installed  during  storage  and 
transportation  to  protect  the  source 
assembly  fi’om  water,  mud,  sand  or 
other  foreign  matter. 

(4)  Each  sealed  source  or  source 
assembly  must  have  attached  to  it  or 
engraved  on  it,  a  durable,  legible,  visible 
label  with  the  words: 

“DANGER— RADIOACTIVE”. 

The  label  must  not  interfere  with  the 
safe  operation  of  the  exposure  device  or 
associated  equipment. 

(5)  The  guide  tube  must  have  passed 
the  crushing  tests  for  the  control  tube  as 
specified  in  ANSI  N432  and  a  kinking 
resistance  test  that  closely  approximates 
the  kinking  forces  likely  to  be 
encountered  during  use. 

(6)  Guide  tubes  must  be  used  when 
moving  the  source  out  of  the  device. 

(7)  An  exposure  head  or  similar 
device  designed  to  prevent  the  source 
assembly  from  passing  out  of  the  end  of 
the  guide  tube  must  be  attached  to  the 
outermost  end  of  the  guide  tube  during 
radiographic  operations. 

(8)  ^e  guide  tube  exposure  head 
connection  must  be  able  to  withstand 
the  tensile  test  for  control  xmits 
specified  in  ANSI  N432. 

(9)  Source  changers  must  provide  a 
system  for  ensuring  that  the  source  will 
not  be  accidentally  withdrawn  fi'om  the 
changer  when  connecting  or 
disconnecting  the  drive  cable  to  or  fi'om 
a  source  assembly. 

(d)  All  newly  manufactured 
radiographic  exposure  devices  and 
associated  equipment  acquired  by 
licensees  after  January  10, 1992,  must 
comply  with  the  requirements  of  this 
section. 

(e)  All  radiographic  exposure  devices, 
source  assemblies,  and  associated 
equipment  in  use  after  January  10, 1996, 
must  comply  with  the  requirements  of 
this  section. 

(fj  All  associated  equipment  acquired 
after  January  10, 1996,  must  be  labelled 
to  identify  &at  the  components  have 
met  the  requirements  of  this  section. 


15.  Section  34.21  is  revised  to  read  as 
follows: 

§  34.21  Limits  on  ieveis  of  radiation  for 
radiographic  exposure  devices,  storage 
containers,  and  source  changers. 

(a)  Radiographic  exposure  devices 
measuring  less  than  10  centimeters  (4 
inches)  from  the  sealed  source  storage 
position  to  any  exterior  surface  of  the 
device  must  not  have  a  radiation  level 
in  excess  of  0.5  millisieverts  (50 
millirems)  per  hour  at  15  centimeters  (6 
inches)  from  any  exterior  surface  of  the 
device.  Radiographic  exposure  devices 
measuring  a  minimum  of  10  centimeters 
(4  inches)  from  the  sealed  soiuce  storage 
position  to  any  exterior  surface  of  the 
device,  and  all  storage  containers  for 
sealed  sources  or  for  radiographic 
exposure  devices,  must  not  have  a 
ra^ation  level  in  excess  of  2 
millisieverts  (200  millirems)  per  hour  at 
any  exterior  surface,  and  0.1 
millisieverts  (10  millirems)  per  hour  at 

1  meter  from  any  exterior  smface.  The 
radiation  levels  specified  eue  with  the 
sealed  soxirce  in  the  shielded  (i.e.,  “off’) 
position. 

(b)  Paragraph  (a)  of  this  section 
applies  to  all  equipment  manufactured 
before  January  10, 1992.  After  January 
10, 1996,  radiographic  equipment  other 
than  storage  containers  and  source 
changers  must  meet  the  requirements  of 
§  34.20.  Section  34.21  applies  only  to 
storage  containers. 

§34.22  [Removed] 

16.  Section  34.22  is  removed. 

17.  Section  34.23  is  revised  to  read  as 
follows: 

§  34.23  Locking  and  relocation  of 
radiographic  exposure  devices,  storage 
containers  and  source  changers. 

(a)  Locked  radiographic  exposure 
devices  and  storage  containers  must  be 
physically  secured  to  prevent 
tampering. 

(1)  Each  radiographic  exposure  device 
must  have  a  lock  or  outer  locked 
container  designed  to  prevent 
unauthorized  or  accidentfd  removal  of 
the  sealed  source  from  its  shielded 
position.  The  exposure  device  and/or  its 
container  must  be  kept  locked  (and  if  a 
keyed-lock,  with  the  key  removed  at  all 
times),  when  not  under  the  direct 
surveillance  of  a  radiographer  or  a 
radiographer’s  assistant  or  as  otherwise 
may  be  authorized  in  §  34.51.  In 
addition,  during  radiographic 
operations  the  sealed  source  assembly 
must  be  manually  secured  in  the 
shielded  position  each  time  the  source 
is  returned  to  that  position,  in  those 
exposure  devices  manufactured  before 
January  10, 1992. 


(2)  Each  sealed  source  storage 
container  and  source  changer  must  have 
a  lock  or  outer  locked  container 
designed  to  prevent  unauthorized  or 
accidental  removal  of  the  sealed  source 
from  its  shielded  position.  Storage 
containers  and  soiuce  changers  must  be 
kept  locked  (and  if  a  keyed-lock,  with 
the  key  removed  at  all  times)  when 
containing  sealed  soxirces  except  when 
imder  the  direct  surveillance  of  a 
radiographer  or  a  radiographer’s 
assistant. 

(b)  Radiographic  exposure  devices, 
source  changers,  and  storage  containers, 
before  being  moved  from  one  location  to 
another,  must  have  the  guide  tubes  and 
control  cables  disconnected,  safety 
plugs  or  covers  applied,  locked  and 
physically  secured  to  prevent  accidental 
loss,  tampering  or  removal  of  licensed 
material,  and  must  be  surveyed  to 
assure  that  the  sealed  source  is  in  the 
shielded  position. 

§  34.24  [Removed] 

18.  Section  34.24  is  removed. 

19.  Section  34.25  is  revised  to  read  as 
follows: 

§  34.25  Radiation  survey  instruments. 

(a)  The  licensee  shall  keep  sufficient 
calibrated  and  operable  radiation  survey 
instruments  at  each  location  where 
radioactive  material  is  present  to  make 
the  radiation  surveys  required  by  this 
part  and  by  part  20  of  this  chapter. 
Instrumentation  required  by  this  section 
must  be  capable  of  measuring  a  range 
from  0.02  millisieverts  (2  millirems)  per 
hour  through  0.01  Sievert  (1  rem)  per 
hour.  Survey  instruments  must  be 
checked  for  operability  before  use  each 
day.  'This  may  be  accomplished  by 
evaluating  the  instrument  response  to 
the  previously  measured  fields  at  the 
projection  sheath  port  or  the  control 
cable  sheath  port  on  a  radiographic 
exposure  device. 

(b)  The  licensee  shall  have  each 
radiation  survey  instrument  required 
under  paragraph  (a)  of  this  section 
calibrated — 

(1)  At  intervals  not  to  exceed  6 
months  and  after  instrument  servicing, 
except  for  battery  changes; 

(2)  For  linear  scale  instruments,  at 
two  points  located  approximately  one- 
third  and  two-thirds  of  full-scale  on  . 
each  sc€de;  for  logarithmic  scale 
instruments,  at  midrange  of  each 
decade,  and  at  two  points  of  at  least  one 
decade;  and  for  digital  instruments,  at  3 
points  between  0.02  and  10  mSv  (2  and 
1000  millirems)  per  hour;  and 

(3)  So  that  an  accuracy  within  plus  or 
minus  20  percent  of  the  calibration 
standard  can  be  demonstrated  at  each 
point  checked. 
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(c)  The  licensee  shall  maintain 
records  of  the  results  of  the  instnunent 
calibrations  in  accordance  with  §  34.65. 

§  34.26  [Removed] 

20.  Section  34.26  is  removed. 

21.  Section  §  34.27  is  revised  to  read 
as  follows: 

§  34.27  Leek  testing  and  t«piac«nent  of 
sealed  sources. 

(a)  The  replacement  of  any  sealed 
source  fastened  to  or  contained  in  a 
radiographic  exposure  device  and  leak 
testing  of  any  sealed  source  must  be 
performed  only  by  persons  specifically 
authorized  by  the  Commission  or  an 
Agreement  State  to  do  so. 

(b)  Testing  and  recordlieeping 
requirements. 

(1)  Each  licensee  who  uses  a  sealed 
source  shall  have  the  source  tested  for 
leakage  at  intervals  not  to  exceed  6 
months. 

(2)  The  licensee  shall  maintain 
records  of  the  leak  tests  in  accordance 
with  §34.67. 

(3)  In  the  absence  of  a  certificate  from 
the  transferor  that  a  leak  test  has  been 
made  within  the  6  months  before  the 
transfer,  the  sealed  source  may  not  be 
used  until  tested. 

(c)  Method  of  testing.  The  wipe  of  a 
sealed  source  must  be  performed  using 
a  leak  test  kit  or  method  approved  by 
the  Commission  or  an  Agreement  State. 
The  wipe  sample  must  be  taken  from 
the  nearest  accessible  point  to  the  sealed 
source  where  contamination  might 
accumulate.  The  wipe  sample  must  be 
analyzed  for  radioactive  contamination. 
The  analysis  must  be  capable  of 
detecting  the  presence  of  185  Bq  (0.005 
microcurie)  of  radioactive  material  on 
the  test  sample  and  must  be  performed 
by  a  person  specifically  authorized  by 
the  Commission  or  an  Agreement  State 
to  perform  the  analysis. 

(d)  Any  test  conducted  pursuant  to 
paragraphs  (b)  and  (c)  of  this  section 
which  reveals  the  presence  of  185  Bq 
(0.005  microcurie)  or  more  of  removable 
radioactive  material  must  be  considered 
evidence  that  the  sealed  source  is 
leaking.  The  licensee  shall  immediately 
withdraw  the  equipment  involved  from 
use  and  shall  have  it  decontaminated 
and  repaired  or  disposed  of.  in 
accordance  with  Commission 
regulations.  A  report  must  be  filed  with 
the  Director  of  Nuclear  Material  Safety 
and  Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
uithin  5  days  of  any  test  with  results 
that  exceed  the  threshold  in  this 
subsection,  describing  the  equipment 
involved,  the  test  results,  and  the 
corrective  action  taken.  A  copy  of  the 
report  must  be  sent  to  the  Administrator 


of  the  appropriate  Nuclear  Regulatory 
Commission’s  Regional  Office  listed  in 
Appendix  D  of  part  20  of  this  chapter 
“Standards  for  Protection  Against 
Radiation.” 

(e)  A  sealed  source  which  is  not 
fastened  to  or  contained  in  a 
radiographic  exposure  device  must  have 
permanently  attached  to  it  a  durable  tag 
at  least  one  (1)  inch  square  bearing  the 
prescribed  radiation  caution  symbol  in 
conventional  colors,  magenta,  purple  or 
black  on  a  yellow  background,  and 
least  the  instructions:  “Caution  (or 
Danger) — Radioactive  Material — Do  Not 
Handle — Notify  Civil  Authorities  (or 
Name  of  Company).” 

(f)  Each  exposure  device  using 
depleted  uranium  (DU)  shielding  and  an 
“S”  tube  configur^ion  must  be 
periodically  tested  for  DU 
contamination.  This  test  can  be 
performed  by  the  licensee  using 
available  test  kits  or  method  approved 
by  the  Commission  or  an  Agreement 
State,  or  the  exposure  device  cotild  be 
returned  to  the  manufacturer  for  such 
testing.  The  analysis  must  be  capable  of 
detecting  the  presence  of  185  Bq  (0.005 
microcuries)  of  radioactive  material  on 
the  test  sample  and  must  be  performed 
by  a  person  specifically  authorized  by 
the  Commission  or  mi  Agreement  State 
to  perform  the  analysis.  This  test  must 
be  imdertaken  at  intervals  not  to  exceed 
12  months  and  should  such  testing 
reveal  the  presence  of  DU 
contamination,  the  exposure  device 
must  be  removed  from  use  and 
arrangements  for  repair  or  proper 
disposal  in  a  facility  Ucmised  under  10 
CFR  part  61  must  be  made.  A  record  of 
the  DU  leaktest  must  be  made  in 
accordance  with  §  34.67. 

§  34.28  [Removed] 

22.  Section  34.28  is  removed. 

23.  Section  34.29  is  revised  to  read  as 
follows: 

§  34.29  Quarterly  inventory. 

fa)  Each  hcensee  shall  conduct  a 
quarterly  physical  inventory  to  account 
for  all  sealed  sources  received  and 
possessed  imder  this  license,  (b)  The 
hcensee  shall  maintain  records  of  the 
quarterly  inventory  in  accordance  with 
§  34.69. 

§  34.30  (Removed] 

24.  Section  34.30  is  removed. 

25-.  Section  34.31  is  revised  to  read  as 
follows: 

§  34.31  Inspection  and  maintenance  of 
radiographic  exposure  devices,  storage 
containers,  associated  equipment,  and 
source  changers. 

(a)  The  hcensee  shall  visually  check 
for  obvious  defects  in  radiographic 


exposure  devices,  storage  containers, 
associated  equipment,,  and  source 
changers  before  use  each  day  the 
equipment  is  used  to  ensure  that  the 
equipment  is  in  good  working  condition 
and  that  required  labeling  is  present.  If 
defects  are  found,  the  equipment  must 
be  removed  from  service  imtil  repaired, 
and  a  record  must  be  made  in 
accordance  with  §  34.73, 

(b)  Each  hcensee  shall  have  a  program 
for  inspection  and  routine  maintenance 
of  radiographic  e^qiosure  devices, 
source  changers,  associated  equipment 
and  storage  containers  at  intervals  not  to 
exceed  3  months  or  before  the  first  use 
thereafter  to  ensure  the.  proper 
functioning  of  components  important  to 
safety.  Records  of  these  inspections  and 
maintenance  performed  must  be  made 

in  accordance  with  §  34.73.  If  defects  are  • 
found,  the  equipment  must  be  removed 
from  service  until  repaired,  and  a  record 
must  be  made  in  accordance  with 
§34.73, 

(c)  The  opening,  repair,  or 
modification  of  any  sealed  source  must 
be  performed  by  persons  specifically 
authorized  to  do  so  by  the  Commission 
or  an  Agreement  State. 

§  34.32  [Removed] 

26.  Section  34.32  is  removed. 

27.  Section  34.33  is  revised  to  read  as 
follows: 

§  34.33  Permanent  radiographic 
installations. 

(a)  Each  entrance  that  is  used  for 
personnel  access  to  the  high  radiation 
area  in  a  permanent  radiographic 
installation  must  have  either 

(1)  Entrance  controls  of  the  type 
described  in  §  20.1601(a)(1)  of  this 
chapter;  or 

(2)  Both  visible  and  audible  warning 
signals  to  warn  of  the  presence  of 
radiation.  The  visible  signal  must  be 
actuated  by  radiation  whenever  the 
source  is  exposed.  The  audible  signal 
must  be  actuated  when  an  attempt  is 
made  to  enter  the  installation  while  the 
source  is  exposed. 

(b)  The  alarm  system  must  be  tested 
for  proper  operation  at  the  beginning  of 
each  day  the  installation  is  used  for 
radiographic  operations.  The  test  must 
include  a  check  of  the  visible  and 
audible  signals  by  turning  on  the 
exposure  device  before  using  the  room. 
Entrance  control  devices  must  be  tested 
monthly.  If  a  control  device  or  alarm  is 
operating  improperly,  it  must  be 
immediately  labeled  as  defective  and 
repaired  before  industrial  radiographic 
operations  are  resumed.  Test  records 
must  be  maintained  in  accordance  with 
^34.75. 

28.  Section  34.35  is  added  to  read  as 
follows: 
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§  34.35  Labels,  storage,  and  transportation 
precautions. 

(a)  Labels. 

(1)  The  licensee  may  not  use  a  source 
changer  or  container  to  store  licensed 
material  rmless  the  source  changer  or 
the  container  has  securely  attached  to  it 
a  durable,  legible,  and  clearly  visible 
label.  The  label  must  contain  the 
radiation  symbol  specified  in  §  20.1904 
of  this  chapter  and  the  wording 
Caution  (or  Danger)  Radioactive  Material — 

Do  Not  Handle  Notify  Civil  Authorities  (or 
Name  of  Company) 

(2)  The  licensee  may  not  transport 
licensed  material  unless  the  material  is 
packaged,  and  the  package  is  labeled, 
marked,  and  accompanied  with 
appropriate  shipping  papers  in 
accordance  with  regulations  set  out  in 
10  CFR  Part  71,  incl^uding 
dociunentation  of  the  Quality  Assurance 
(QA)  program  requirements  outlined  in 
§  71.105  of  this  chapter. 

(b)  Security  precautions  during 
storage  and  trcmsportation. 

(1)  Locked  radiographic  exposure 
devices  and  storage  containers  must  be 
physically  secured  to  prevent  tampering 
or  removal  by  unauthorized  personnel 
in  accordance  with  the  requirements  in 
§  34.23.  The  licensee  shall  store  licensed 
material  in  a  manner  which  will 
minimize  danger  from  explosion  or  fire. 

(2)  The  licensee  shall  lock  and 
physically  secure  the  transport  package 
containing  licensed  material  in  the 
transporting  vehicle  to  prevent 
accidental  loss,  tampering,  or 
unauthorized  removal  of  the  licensed 
material  fi'om  the  vehicle. 

29.  A  new  heading  for  subpart  D, 
consisting  of  §§  34.41-34.57,  is  added  to 
read  as  follows: 

Subpart  D — Radiation  Safety 
Requirements 

30.  Section  34.41  is  revised  to  read  as 
follows; 

§34.41  Conducting  radiographic 
operations. 

(a)  Whenever  radiography  is 
performed  at  a  location  other  than  a 
permanent  radiographic  installation,  the 
radiographer  must  be  accompanied  by  at 
least  one  other  qualified  radiographer  or 
an  individual  who  has  at  a  minimum 
met  the  requirements  of  §  34.43(b).  Tbe 
additional  qualified  individual(s)  shall 
observe  the  operations  and  be  capable  of 
providing  immediate  assistance  to 
prevent  unauthorized  entry. 

Radiography  may  not  be  performed  if 
only  one  qualified  individual  is  present. 

(b)  All  radiographic  operations 
conducted  at  locations  of  use  authorized 
on  the  license  must  be  conducted  in  a 


permanent  radiographic  installation, 
unless  specifically  authorized  by  the 
Conunission. 

31.  Section  34.42  is  revised  to  read  as 
follows: 

§  34.42  Radiation  Safety  Officer. 

The  Radiation  Safety  Officer  (RSO) 
shall  ensure  that  radiation  safety 
activities  are  being  performed  in 
accordance  with  approved  procedures 
and  regulatory  requirements  in  the  daily 
operation  of  the  licensee’s  program. 

(a)  The  RSO’s  qualifications  must 
include: 

(1)  Completion  of  the  training  and 
testing  requirements  of  §  34.43(a);  and 

(2)  2000  hours  of  documented 
experience  in  industrial  radiographic 
operations,  with  at  least  40  hours  of 
formal  classroom  training  with  respect 
to  the  establishment  and  maintenance  of 
a  radiation  protection  program. 

(b)  The  specific  duties  of  the  RSO 
include,  but  are  not  limited  to,  the 
following: 

(1)  To  establish  and  oversee  operating, 
emergency,  and  ALARA  procedures  as 
required  by  part  20  of  this  chapter,  and 
to  review  them  regularly  to  ensure  that 
the  procedures  are  current  and  conform 
with  these  rules; 

(2)  To  oversee  and  approve  all  phases 
of  the  training  program  for  radiographic 
personnel  so  that  appropriate  and 
effective  radiation  protection  practices 
are  taught; 

(3)  To  ensure  that  required  radiation 
surveys  and  leak  tests  are  performed 
and  documented  in  accordance  with 
these  rules,  including  any  corrective 
measures  when  levels  of  radiation 
exceed  established  limits; 

(4)  To  ensure  that  personnel 
monitoring  devices  are  calibrated  and 
used  properly  by  occupationally 
exposed  personnel,  that  records  are  kept 
of  the  monitoring  results,  and  that 
timely  potifications  are  made  as 
required  by  §  20.2203  of  this  chapter; 
and 

(5)  To  ensure  that  operations  are 
conducted  safely  and  to  assume  control 
and  have  the  authority  to  institute 
corrective  actions  including  stopping  of 
operations  when  necessary  in 
emergency  situations  or  unsafe 
conditions. 

32.  Section  34.43  is  revised  to  read  as 
follows: 

§34.43  Training. 

(a)  The  licensee  may  not  permit  any 
individual  to  act  as  a  radiographer  until 
the  individual — 

(1)  Has  been  instructed  in  the  subjects 
outlined  in  paragraph  (f)  of  this  part. 

(2)  Is  certified  through  a  radiographer 
certification  program  by  a  certifying 


entity  in  accordance  with  the  criteria 
specified  in  Appendix  A  of  this  part.  An 
independent  organization  that  would 
like  to  be  recognized  as  a  certifying 
entity  shall  submit  its  request  to  the 
Director,  Office  of  Nuclear  Materials 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555. 

(3)  Has  received  copies  of  and 
instruction  in  the  requirements 
described  in  NTiC  regulations  contained 
in  this  part;  in  §§  30.7,  30.9,  and  30.10 
of  this  chapter;  in  the  applicable 
sections  of  parts  19,  20,  and  71  of  this 
chapter,  in  applicable  DOT  regulations 
as  referenced  in  10  CFR  part  71,  in  the 
NRC  license(s)  under  which  the 
radiographer  will  perform  radiography, 
and  the  licensee’s  operating  and 
emergency  procedures; 

(4)  Has  demonstrated  understanding 
of  NRC  regulations,  the  licensee’s 
license,  and  the  licensee’s  operating  and 
emergency  procedures  by  successful 
completion  of  a  written  examination. 

(5)  Has  demonstrated  competence  in 
the  use  of  the  licensee’s  radiographic 
exposure  devices,  sealed  sources, 
related  handling  tools,  and  survey 
instruments;  and 

(6)  Has  demonstrated  understanding 
of  the  instructions  in  paragraph  (a)(3) 
and  (a)(5)  of  this  section  by  successful 
completion  of  a  field  examination. 

(bj  The  licensee  may  not  permit  any 
individual  to  act  as  a  radiographer’s 
assistant  until  the  individual— 

(1)  Has  received  copies  of  and 
instruction  in  the  requirements 
described  in  NRC  regulations  contained 
in  this  part;  in  §§  30.7,  30.9,  and  30.10 
of  this  chapter;  in  the  applicable 
sections  of  parts  19,  20,  and  71  of  this 
chapter,  in  applicable  DOT  regulations 
as  referenced  in  10  CFR  part  71,  in  the 
NRC  license(s)  under  which  the 
radiographer’s  assistant  will  perform 
radiography,  and  the  licensee’s 
operating  and  emergency  procedures; 

(2)  Has  demonstrated  competence  to 
use,  under  the  personal  supervision  of 
the  radiographer,  the  radiographic 
exposure  devices,  sealed  soiuces, 
related  handling  tools,  and  radiation 
survey  instruments  that  the  assistant 
will  use;  and 

(3)  Has  demonstrated  understanding 
of  the  instructions  provided  under 
paragraph  (b)(1)  of  this  section  by 
successfully  completing  a  written  test 
and  a  field  examination  on  the  subjects 
covered. 

(c)  The  licensee  shall  provide  annual 
safety  reviews  for  radiographers  and 
radiographer’s  assistants  at  least  once 
duringeach  calendar  year. 

(d)  The  licensee  shall  conduct  an 
annual  inspection  program  of  the  job 
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performance  of  each  radiographer  and 
radiographer’s  assistant  to  ensure  that 
the  Commission’s  regulations,  license 
requirements,  and  the  applicant’s 
operating  and  emergency  procedures  are 
followed.  The  inspection  program  must; 

(1)  Include  observation  of  the 
performance  of  each  radiographer  and 
radiographer’s  assistant  during  an  actual 
radiographic  operation  at  intervals  not 
to  exceed  12  months;  and 

(2)  Provide  that,  if  a  radiographer  or 
a  radiographer’s  assistant  has  not 
participated  in  a  radiographic  operation 
for  more  than  6  months  since  the  last 
inspection,  the  individual’s 
performance  must  be  observed  and 
recorded  when  the  individual  next 
participates  in  a  radiographic  operation. 

(e)  The  licensee  shall  maintain 
records  of  the  above  training  to  include 
certification  documents,  written  and 
held  examinations,  annual  safety 
reviews  and  annual  inspections  of  job 
performance  in  accordance  with  §  34.79. 

(f)  The  licensee  shall  include  the 
following  subjects  in  the  training 
required  in  paragraph  (a)(1)  of  this 
section: 

(1)  Fundamentals  of  radiation  safety 
including — 

(1)  Characteristics  of  gamma  radiation; 

(ii)  Units  of  radiation  dose  and 
quantity  of  radioactivity; 

(iii)  Hazards  of  exposure  to  radiation; 

(iv)  Levels  of  radiation  from  licensed 
material;  and 

(v)  Methods  of  controlling  radiation 
dose  (time,  distance,  and  shielding); 

(2)  Radiation  detection  instruments 
including — 

(i)  Use,  operation,  calibration,  and 
limitations  of  radiation  survey 
instruments; 

(ii)  Survey  techniques;  and 

(iii)  Use  of  personnel  monitoring 
equipment; 

(3)  Equipment  to  be  used  including — 

(i)  Operation  and  control  of 
radiographic  exposure  equipment, 
remote  handling  equipment,  and  storage 
containers,  including  pictures  or  models 
of  source  assembUes  (pigtails). 

(ii)  Storage,  control,  and  disposal  of 
licensed  material;  and 

(iii)  Maintenance  of  equipment. 

(4)  The  requirements  of  pertinent 
Federal  regulations;  and 

(5)  Case  histories  of  accidents  in 
radiography. 

(g)  The  Hcensce  may,^  until  (Insert  date 
2  years  after  the  final  rule  is  published 
in  the  Federal  Register),  allow  an 
individual  who  has  not  met  the 
certification  requirements  of  paragraph 

(a)(2)  of  this  section  to  act  as  a 
radiographer  after  the  individual  has 
received  training  in  the  subjects 
outlined  in  paragraph  (f)  of  this  section 


and  demonstrated  understanding  of 
those  subjects  by  successful  completion 
of  a  written  examination  that  was 
previously  submitted  to  and  approved 
by  the  Commission. 

§34.44  [Removed] 

34.  Section  34.44  is  removed. 

35.  Section  34.45  is  added  to  read  as 
follows: 

§  34.46  Operating  and  emergency 
procedures. 

(а)  Operating  and  emergency 
procedures  must  include,  as  a 
minimum,  instructions  in  at  least  the 
following: 

(1)  The  handling  and  use  of  licensed 
sealed  sources  and  radiographic 
exposure  devices  to  be  employed  such 
that  no  person  is  likely  to  be  exposed  to 
radiation  doses  in  excess  of  the  limits 
established  in  part  20  of  this  chapter 
“Standards  for  Protection  Against 
Radiation”; 

(2)  Methods  and  occasions  for 
conducting  radiation  surveys; 

(3)  Methods  for  controlling  access  to 
radiographic  areas; 

(4)  Methods  and  occasions  for  locking 
and  securing  radio^aphic  exposure 
devices,  storage  containers  and  sealed 
sources; 

(5)  Persoimel  monitoring  and  the  use 
of  personnel  monitoring  equipment; 

(б)  Transporting  seal^  sources  to 
field  locations,  including  packing  of 
radiographic  exposure  devices  and 
storage  conteriners  in  the  vehicles, 
placarding  of  vehicles,  when  needed, 
and  control  of  the  sealed  sources  during 
transportation  (refer  to  49  CFR  parts  171 
through  173); 

(7)  The  inspection  and  maintenance 
of  radiographic  exposure  devices  and 
storage  containers; 

(8)  Steps  that  must  be  taken 
immediately  by  radiography  personnel 
in  the  event  a  pocket  dosimeter  is  found 
to  be  off-scale  or  an  alarm  ratemeter 
alarms; 

(9)  ’Ilie  procedure(s)  for  identifying 
and  reporting  defects  and 
noncompliance,  as  required  by  part  21 
of  this  chapter; 

(10)  The  procedure  for  notifying 
proper  persons  in  the  event  of  an 
accident; 

(11)  Minimizing  exposure  of  persons 
in  the  event  of  an  accident; 

(12)  Source  recovery  procedure  if 
licensee  will  perform  source  recovery; 
and 

(13)  Maintenance  of  records. 

(b)  The  licensee  shall  maintain  copies 
of  current  operating  and  emergency 
procedures  in  accordance  with  §  34.81. 

36.  Section  34.46  is  added  to  read  as 
follows: 


§  34.46  Supervision  of  radiographers’ 
assistants. 

Whenever  a  radiographer’s  assistant 
uses  radiographic  exposure  devices, 
uses  sealed  sources  or  related  source 
handling  tools,  or  conducts  radiation 
surveys  required  by  §  34.49(b)  to 
determine  that  the  sealed  source  has 
returned  to  the  shielded  position  after 
an  exposure,  the  assistant  shall  be  imder 
the  personal  supervision  of  a 
radiographer.  The  personal  supervision 
must  include: 

(a)  The  radiographer’s  personal 
presence  at  the  site  where  the  sealed 
sources  are  being  used;; 

(b)  The  ability  of  the  radiographer  to 
give  immediate  assistance  if  required; 
and 

(c)  The  radiographer’s  watching  the 
assistant’s  perfonnemce  of  the 
operations  referred  to  in  this  section. 

37.  Section  34.47  is  added  to  read  as 
follows:  . 

§34.47  Personnel  monitoring. 

(a)  The  licensee  may  not  permit  any 
individual  to  act  as  a  radiographer  or  a 
radiographer’s  assistant  unless,  at  all 
times  during  radiographic  operations, 
each  individual  wears  a  direct  reading 
pocket  dosimeter,  an  operating  alarm 
ratemeter,  and  either  a  film  badge  or  a 
thermoluminescent  do^meter  (TLD).  At 
permanent  radiography  installations 
where  other  appropriate  alarming  or 
warning  devices  are  in  routine  use,  the 
wearing  of  an  alarming  ratemeter  is  not 
required. 

(1)  Pocket  dosimeters  must  have  a 
range  from  zero  to  2  millisieverts  (200 
millirems)  and  must  be  recharged  at  the 
start  of  each  shift. 

(2)  Each  film  badge  and  TLD  must  be 
assigned  to  and  worn  by  only  one 
individual. 

(3)  Film  badges  and  TLDs  must  be 
replaced  at  least  monthly. 

(4)  After  replacement,  each  film  badge 
or  'TLD  must  be  promptly  processed. 

(b)  Pocket  dosimeters  must  be  read 
and  the  exposures  recorded  at  the 
beginning  and  end  of  each  shift,  and 
records  must  be  maintained  in 
accordance  with  §  34.83. 

(c)  Pocket  dosimeters  must  be 
checked  at  periods  not  to  exceed  12 
months  for  correct  response  to  radiation, 
and  records  must  be  maintained  in 
accordairce  with  §  34.83.  Acceptable 
dosimeters  must  read  within  plus  or 
minus  30  percent  of  the  true  radiation 
exposure. 

(d)  If  an  individual’s  pocket  dosimeter 
is  foimd  to  be  off-scale  and  the 
possibility  of  radiation  exposure  cannot 
be  ruled  out  as  the  cause,  the 
individual's  film  badge  or  TLD  must  be 
sent  immetfiately  for  processing.  In 
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addition,  the  individual  may  not  work 
with  licensed  material  imtil  a 
determination  of  the  individual’s 
radiation  exposure  has  been  made.  This 
determination  must  be  made  by  the  RSO 
or  the  RSO’s  designee.  The  results  of 
this  determination  must  be  included  in 
the  records  maintained  in  accordance 
with  §  34.83. 

(e)  If  a  film  badge  or  TLD  is  lost  or 
damaged,  the  worker  shall  cease  work 
immediately  until  a  replacement  film 
badge  or  TIJD  is  provided  and  the 
exposure  is  calculated  for  the  time 
period  fi'om  issuance  to  loss  or  damage 
of  the  film  badge  or  TLD.  The  results  of 
the  calculated  exposure  and  the  time 
period  for  which  the  film  badge  or  TLD 
was  lost  or  damaged  must  be  included 
in  the  records  maintained  in  accordance 
with  §34.83. 

(f)  Reports  received  from  the  film 
badge  or  TLD  processor  must  be 
retained  in  accordance  with  §  34.83. 

(g)  Each  alarm  ratemeter  must — 

(1)  Be  checked  to  ensure  that  the 
alarm  functions  properly  (sounds) 
before  using  at  the  start  of  each  shift; 

(2)  Be  set  to  give  an  alarm  signal  at  a 
preset  dose  rate  of  5  mSv/hr  (500  mrem/ 
hr);  with  an  accuracy  of  plus  or  minus 
20  percent  of  the  true  ra^ation  dose 
rate. 

(3)  Be  adequate  to  alert  the  individual 
regardless  of  the  environmental 
conditions  (e.g.,  high  ambient  noise 
levels). 

(4)  Require  special  means  to  change 
the  preset  alarm  function;  and 

(5)  Be  calibrated  at  periods  not  to 
exceed  12  months  for  correct  response 
to  radiation.  The  licensee  shall  maintain 
records  of  alarm  ratemeter  cafibrations 
in  accordance  with  §  34.83. 

38.  Section  34.49  is  added  to  read  as 
follows: 

§34.49  Radiation  survey^. 

The  licensee  shall: 

(a)  Conduct  surveys  with  a  calibrated 
and  operable  radiation  survey 
instrument  that  meets  the  requirements 
of  §34.25. 

(b)  Conduct  an  adequate  survey  of  the 
radiographic  exposure  device  with  a 
radiation  survey  instrument  after  each 
exposure  to  determine  that  the  sealed 
source  has  been  returned  to  its  shielded 
position. 

(c)  Conduct  a  survey  when 
approaching  the  guide  tube  before 
exchanging  films,  repositioning  the 
collimator,  or  dismantling  equipment. 

(d)  Conduct  an  adequate  survey  with 
a  radiation  survey  instrument  any  time 
the  source  is  exchanged  and  whenever 
a  radiographic  exposure  device  is 
placed  in  a  storage  area  (as  defined  in 
§  34.3)  to  ensure  that  the  sealed  source 
is  in  its  shielded  position. 


(e)  Conduct  a  survey  of  the  storage 
area  to  ensure  that  radiation  levels  do 
not  exceed  the  limits  specified  in  10 
CFR  20.1301.  These  surveys  must  be 
performed  initially  with  radioactive 
material  present  in  the  storage  location 
and  thereafter  at  the  time  of  the 
quarterly  inventory  and  whenever 
storage  conditions  change  (i.e.,  increases 
in  radioactive  material  present  or 
changes  in  shielding  or  arrangement  of 
the  radioactive  material). 

(f)  Maintain  records  in  accordance 
with  §  34.85. 

39.  Section  34.51  is  revised  to  read  as 
follows: 

§34.51  Surveillance. 

Dvuing  each  radiographic  operation 
the  radiographer  or  radiographer’s 
assistant  sh^I  maintain  continuous 
direct  visual  surveillance  of  the 
operation  to  protect  against 
unauthorized  entry  into  a  high  radiation 
area,  as  defined  in  part  20  of  this 
chapter,  except  at  permanent 
radiographic  installations  where  all 
entryways  are  locked  and  the 
requirements  of  §  34.33  are  met. 

40.  Section  34.53  is  added  to  read  as 
follows: 

§34.53  Posting. 

Areas  in  which  radiography  is  being 
performed  must  be  conspicuously 
posted  as  required  by  §  20.1902(a)  and 
(b)  of  this  chapter.  Exceptions  listed  in 
§  20.1903  of  this  chapter  do  not  apply  to 
radiographic  operations. 

41.  A  new  heading  for  subpart  E, 
consisting  of  §§  34.61-34.91,  is  added  to 
read  as  follows: 

Subpart  E — Recordkeeping 
Requirements 

42.  Section  34.61  is  revised  to  read  as 
follows: 

§  34.61  Records  of  specific  license  for 
radiography. 

Each  Licensee  shall  maintain  a  copy  of 
its  license,  license  conditions, 
documents  incorporated  by  reference, 
and  amendments  to  each  of  these  items 
until  superseded  by  new  documents  or 
imtil  the  Conunission  terminates  the 
license. 

43.  Section  34.63  is  revised  to  read  as 
follows: 

§  34.63  Records  of  receipt  and  transfer  of 
sealed  sources. 

(a)  Each  licensee  shall  maintain 
records  showing  the  receipts  and 
transfers  of  sealed  sources  and  retain 
each  record  for  3  years  after  it  is  made. 

(b)  These  records  must  include  the 
date,  the  individual  making  the  record, 
the  radionuclide,  number  of  becquerels 


(curies),  and  make,  model,  and  serial 
number  of  each  sealed  source  and 
device,  as  appropriate. 

44.  Sections  34.65 — 34.91  are  added 
to  subpart  E  to  read  as  follows: 

§  34.65  Records  of  radiation  survey 
Instruments. 

Each  licensee  shall  maintain  records 
of  the  calibrations  of  its  radiation  survey 
instruments  and  retain  each  record  for 
3  years  after  it  is  made. 

§  34.67  Records  of  leak  testing  of  sealed 
sources. 

Each  licensee  shall  maintain  records 
of  leak  test  results  in  imits  of  becquerels 
(curies)  and  retain  each  record  for  3 
years  after  it  is  made. 

§  34.69  Records  of  quarterly  Inventory. 

(a)  Each  licensee  shall  maintain 
records  of  the  quarterly  inventory  and 
retain  each  record  for  3  years  after  it  is 
made. 

(b)  The  record  must  include  the 
quantities  and  kinds  of  byproduct 
material  (including  the  model  number, 
the  serial  number  and  manufacturer),, 
location  of  sealed  sources,  the  name  of 
the  individual  conducting  the 
inventory,  and  the  date  of  the  inventory. 

§34.71  Utilization  logs. 

(a)  Each  licensee  shall  maintain 
current  utilization  logs  at  the  address 
specified  in  the  license,  showing  for 
each  sealed  source  the  following 
information: 

(1)  A  description,  including  the  make, 
model  munber,  and  serial  number  of  the 
radiographic  exposiue  device  or  storage 
container  in  which  the  sealed  soiuce  is 
located; 

(2)  The  identity  and  signature  of  the 
raifiographer  to  whom  assigned;  and 

(3)  The  plant  or  site  where  used  and 
dates  of  use,  including  the  dates 
removed  and  returned  to  storage. 

(b)  The  licensee  shall  retain  the  logs 
required  by  paragraph  (a)  of  this  section 
for  3  years  after  &e  log  is  made. 

§  34.73  Records  of  inspection  and 
maintenance  of  radiographic  exposure 
devices,  storage  containers,  associated 
equipment,  and  source  changers. 

(a)  Each  licensee  shall  maintain 
records  of  defects  found  in  daily  checks 
and  quarterly  inspections  and 
maintenance  of  radiographic  exposure 
devices,  storage  containers,  associated 
equipment,  and  source  changers,  and 
retain  each  record  for  3  years  after  it  is 
made. 

(b)  The  record  must  include  the  date 
of  check,  name  of  inspector,  equipment 
involved,  any  defects  found,  and  repairs 
made. 
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§  34.75  Records  of  alann  system  and 
entrance  control  checks  at  peimanent 
radiographic  Installations. 

Each  licensee  shall  maintain  records 
of  alarm  system  and  entrance  control 
device  tests  and  retain  each  record  for 
3  years  after  it  is  made. 

§  34.79  Records  of  training  and 
certification. 

Each  licensee  shall  maintain  the 
following  records  (of  training  and 
certification)  for  3  years  after  the  record 
is  made: 

(a)  Records  of  training  of  each 
ra^ographer  and  each  radiographer’s 
assistant.  The  record  must  include 
radiographer  certification  documents, 
certification' status  verification,  copies 
of  written  tests,  dates  of  field 
examinations,  and  names  of  individuals 
conducting  the  field  examinations,  and 

(b)  Records  of  annual  safety  reviews 
and  annual  inspections  for  each 
radiographer  and  each  radiographer’s 
assistant.  The  records  must  list  the 
topics  discussed  during  the  annual 
safety  review,  the  dates  the  aimual 
safety  review  was  conducted,  and 
names  of  the  instructors  and  attendees. 
For  annual  inspections,  the  records 
must  also  include  a  list  showing  the 
items  checked  and  any  regulatory  non- 
compliances  observed  by  the  RSO. 

§  34.81  Copies  of  operating  and 
emergency  procedures. 

Each  licensee  shall  maintain  a  copy  of 
current  operating  and  emergency 
procedures  until  the  Commission 
terminates  the  Ucense.  Superseded 
material  must  be  retained  for  3  years 
after  the  change  is  made. 

§  34.63  Records  of  personnel  monitoring. 

Each  licensee  shall  maintain  the 
following  exposure  records: 

(a)  Daily  pocket  dosimeter  readings 
and  yearly  operability  checks  for  3  years 
after  the  record  is  made. 

(b)  Records  of  alarm  ratemeter 
calibrations  for  3  years  after  the  record 
is  made. 

(c)  Reports  received  ft'om  the  film 
badge  or  TLD  processor  imtil  the 
Commission  terminates  the  license. 

(d)  Records  of  estimates  of  exposures 
as  a  result  of  off-scale  pocket  dosimeters 
or  lost  or  damaged  film  badges  or  TLDs 
imtil  the  Commission  terminates  the 
license. 

§  34.85  Records  of  radiation  surveys. 

Each  Ucensee  shall  maintain  a  record 
of  each  exposure  device  survey 
conducted  before  placing  the  device  in 
storage  in  accordance  with  §  34.49  (d) 
and  (e)  for  3  years  after  the  record  is 
made,  if  that  survey  is  the  last  one 
performed  in  the  work  day. 


§  34.87  Form  of  records. 

Each  record  required  by  this  part  must 
be  legible  throughout  the  specified 
retention  period.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microform  provided  that  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  reproducing  a 
clear  copy  throughout  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records, 
such  as  letters,  drawings,  and 
specifications,  must  include  all 
pertinent  information,  such  as  stamps, 
initials,  and  signatures.  The  licensee 
shall  maintain  adequate  safeguards 
against  tampering  with  and  loss  of 
records. 

§  34.89  Documents  and  records  required 
at  field  stations  and  permanent 
installations. 

Each  licensee  shall  maintain  copies  of 
the  following  documents  and  records 
sufficient  to  demonstrate  compliance  at 
the  field  station  and  permanent 
installation: 

(a)  A  copy  of  10  CFR  parts  19,  20,  and 
34; 

(b)  The  Ucense  authorizing  the  use  of 
licensed  material; 

(c)  Operating  emd  emergency 
procedures  required  by  §  34.45; 

(d)  Records  of  radiation  survey 
instrument  calibrations  required  by 
§34.65; 

(e)  Records  of  leak  test  results 
required  by  §  34.67; 

(f)  Quarterly  inventory  records 
required  by  §  34.69; 

(g)  Utilization  records  required  by 
§34.71; 

(h)  Records  of  inspection  and 
maintenance  required  by  §  34.73; 

(i)  For  permanent  installations, 
records  of  alarm  system  and  entrance 
control  checks  required  by  §  34.75; 

(j)  Training  and  certification  records 
required  by  §  34.79; 

(k)  Survey  records  required  by 
§34.85; 

(l)  Personnel  monitoring  records  as 
required  by  §  34.83;  and 

(m)  Records  of  receipt  and  transfer  of 
sealed  sources  required  by  §  34.63. 

§  34.91  Documents  and  records  required 
at  temporary  Jobsites  and  use  or  storage 
locations  exceeding  180  days. 

Each  Ucensee  conducting  operations 
at  a  temporary  jobsite  shall  maintain 
copies  of  the  following  documents  and 
records  at  the  temporary  jobsite  until 
the  radiographic  operation  is  completed 
and  at  any  storage  location  where 


radioactive  material  is  stored  for  more 
than  180  days: 

(a)  The  Ucense  authorizing  the  use  of 
licensed  material; 

(b)  Operating  and  emergency 
procedures  required  by  §  34.45; 

(c)  Evidence  of  latest  calibration  of  the 
radiation  survey  instruments  in  use  at 
the  site  required  bv  §  34.65; 

(d)  Evidence  of  latest  calibrations  of 
alarm  ratemeters  and  operability  checks 
of  pocket  dosimeters  as  required  by 
§34.83; 

(e)  Latest  survey  records  required  by 
§34.85; 

(f)  The  shipping  papers  for  the 
transportation  of  radioactive  materials 
required  by  §  71.5  of  this  chapter;  and 

(g)  When  operating  imder  reciprocity 
pursuant  to  §  150.20  of  this  chapter,  a 
copy  of  the  Agreement  State  Ucense 
authorizing  use  of  licensed  materials. 

45.  A  new  subpart  F,  consisting  of 
§  34.101,  is  added  to  read  as  follows: 

Subpart  F — Notifications 

§  34.1 01  Notifications. 

(a)  In  addition  to  the  reporting 
requirements  specified  in  §  30.50  and 
under  other  sections  of  this  chapter, 
each  Ucensee  shall  provide  a  written 
report  to  the  U.S.  Nuclear  Regulatory 
Commission,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Washington, 

DC  20555,  with  a  copy  to  the  Director, 
Office  for  Analysis  and  Evaluation  of 
Operational  Data,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  within  30  days  of  the 
occurrence  of  any  of  the  following 
incidents  involving  radiographic 
equipment: 

(1)  UnintenUonal  disconnection  of  the 
source  assembly  from  the  control  cable; 

(2)  Inability  to  retract  the  source 
assembly  to  its  fully  shielded  position 
and  secure  it  in  this  position;  or 

(3)  Failure  of  any  component  (critical 
to  safe  operation  of  the  device)  to 
properly  perform  its  intended  function; 

(b)  The  Ucensee  shall  include  the 
following  information  in  each  report 
submitted  under  paragraph  (a)  of  this 
section,  and  in  each  report  of 
overexposure  submitted  imder  10  CFR 
20.2203  which  involves  failure  of  safety 
components  of  radio^phy  equipment: 

(1)  A  description  oi  the  equipment 
problem; 

(2)  Cause  of  each  incident,  if  known; 

(3)  Name  of  the  manufacturer  and 
model  number  of  equipment  involved  in 
the  incident; 

(4)  Place,  date  and  time  of  the 
incident; 

(5)  Actions  taken  to  establish  normal 
operations; 

(6)  Corrective  actions  taken  or 
planned  to  prevent  recurrence;  and 
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(7)  Qualifications  of  personnel 
involved  in  the  incident. 

(c)  The  licensee  shall  notify  the 
appropriate  NRC  regional  office  in 
writing  30  days  before  conducting 
radiographic  operations  or  storing 
radioactive  material  at  any  location  not 
listed  on  the  license  in  excess  of  180 
days. 

46—47.  A  new  subpart  G,  consisting  of 
§  34.111,  is  added  to  read  as  follows: 

Subpart  G — Exemptions 

§  34.1 1 1  Applications  for  exemptions. 

The  Commission  may,  upon 
application  of  any  interested  person  or 
upon  its  own  initiative,  grant  such 
exemptions  fi:om  the  requirements  of 
the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security  and  are 
otherwise  in  the  public  interest. 

48—49.  A  new  subpart  H,  consisting  of 
§§  34.121-34.123,  is  added  to  read  as 
follows: 

Subpart  H — Violations 

§34.121  Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions  of 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  n  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended;  or 

(3)  A  regulation  or  order  issued 
pursuant  to  these  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of 
the  Atomic  Energy  Act; 

(1)  For  violations  of— 

(1)  Sections  53,  57, 62,  63,  81,  82, 101, 
103, 104, 107,  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section. 

(iv)  Any  term,  condition,  or  limitation 
of  any  hcense  issued  under  the  sections 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954, 
as  amended. 

§34.123  Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1952,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation 
of,  attempted  violation  of,  or  conspiracy 
to  violate,  any  regulation  issued  under 
one  or  more  of  sections  161b,  161i,  or 


161o  of  the  Act.  For  purposes  of  section 
223,  all  the  regulations  in  part  34  are 
issued  imder  one  or  more  of  sections 
161b,  161i,  or  161o,  except  for  the 
sections  listed  in  paragraph  (b)  of  this 
section. 

(b)  The  regulations  in  part  34  that  are 
not  issued  under  sections  161b,  161i,  or 
161o  for  the  purposes  of  section  223  are 
as  follows:  §§  34.1,  34.3,  34.5,  34.8, 

34.11,  34.13,  34.111,  34.121,  34.123. 

50-52.  Appendix  A  is  revised  to  read 
as  follows: 

Appendix  A  to  Part  34 — Radiographic 
Certification 

I.  Requirements  for  an  Independent 
Certifying  Organization 

An  independent  certifying  organization 
shall: 

1.  Be  an  organization  such  as  a  society  or 
association,  whose  members  participate  in,  or 
have  an  interest  in,  the  fields  of  industrial 
radiography  or  non-destructive  testing; 

2.  Make  its  membership  available  to  the 
general  public  nationwide  that  is  not 
restricted  because  of  race,  color,  religion,  sex, 
age,  national  origin  or  handicap; 

3.  Have  a  certification  program  open  to 
nonmembers; 

4.  Be  an  incorporated,  nationally 
recognized  organization,  that  is  involved  in 
setting  national  standards  of  practice  within 
its  fields  of  expertise; 

5.  Have  a  permanent  full-time  staff,  a 
viable  system  for  financing  its  operations, 
and  a  policy-  and  decision-making  review 
board; 

6.  Have  a  set  of  written  organizational  by¬ 
laws  and  policies  that  provide  adequate 
assurance  of  lack  of  conflict  of  interest  and 
a  system  for  monitoring  and  enforcing  those 
by-laws  and  policies; 

7.  Have  a  conunittee,  whose  members  can 
carry  out  their  responsibilities  impartially,  to 
review  and  approve  the  certification 
guidelines  and  procedures,  and  to  advise  the 
organization's  staff  in  implementing  the 
certification  program; 

8.  Have  a  conunittee,  whose  members  can 
carry  out  their  responsibilities  impartially,  to 
review  complaints  against  certified 
individuals  and  to  determine  appropriate 
sanctions; 

9.  Have  written  procedures  describing  all 
aspects  of  its  certification  program,  maintain 
records  of  the  current  status  of  each 
individual’s  certification  and  the 
administration  of  its  certification  program; 

10.  Have  procedures  to  ensure  that 
certified  individuals  are  provided  due 
process  with  respect  to  the  administration  of 
its  certification  program,  including  the 
process  of  becoming  certified  and  any 
sanctions  imposed  against  certified 
individuals;  and 

11.  Have  procedures  to  ensure  that  the 
individuals  proctoring  each  examination  are 
not  employed  by  the  same  company  or 
corporation  (or  a  wholly-owned  subsidiary  of 
such  company  or  corporation)  as  any  of  the 
examinees; 

12.  Exchange  information  about  certified 
individuals  with  the  Ck)nunission  and  other 


independent  certifying  organizations  and/or 
Agreement  States  and  allow  periodic  review 
of  its  certification  program  and  related 
records; 

13.  Provide  a  description  to  the 
Commission  of  its  pro<»dure8  for  choosing 
examination  sites  and  for  providing  an 
appropriate  examination  environment, 
n.  Requirements  for  Certification  Programs 

All  certification  programs  must: 

1.  Require  that  individuals: 

(a)  Receive  training  in  the  topics  set  forth 
in  §  34'.  34(f)  of  this  part,  and 

(b)  Satisfactorily  complete  a  written 
examination  covering  these  topics; 

2.  Require  applicants  for  certification  to 
provide  documentation  that  demonstrates 
that  the  applicant  has: 

(a)  Received  training  in  the  topics  set  forth 
in  section  34.43(f)  to  mis  part; 

(b)  Satisfactorily  completed  a  minimum 
period  of  on-the-job  training;  and 

(c)  Has  received  verification  by  an 
Agreement  State  or  a  NRC  licensee  that  the 
applicant  has  demonstrated  the  capability  of 
independently  working  as  a  radiographer; 

3.  Include  procedures  to  ensure  that  all 
examination  questions  are  protected  from 
disclosure; 

4.  Include  procedures  whereby  an 
application  or  certification  would  be 
considered  null  and  void  if  the  applicant  or 
certified  individual  is  prohibited  from  acting 
as  a  radiographer  by  a  regulatory  agency  at 
the  time  of  making  the  application; 

5.  Provide  a  certification  period  of  not  less 
than  3  years  nor  more  than  S  years; 

6.  Include  procedures  for  renewing  the 
certifications  and,  if  the  procedures  allow 
renewals  without  examination,  require 
evidence  of  recent  active  full-time 
employment  and  annual  refresher  training; 

7.  Include  procedures  whereby  an 
individual’s  certification  may  be  revoked, 
suspended,  or  restricted  for  willful  or 
significant  failure  to  comply  with  his  or  her 
employer’s  operating  or  emergency 
procedures,  or  the  Conunission’s  or  an 
Agreement  State’s  regulations; 

8.  Provide  for  automatic  suspension  of  an 
individual’s  certification,  based  on 
Commission  or  Agreement  State  action 
prohibiting  the  individual  from  acting  as  a 
radiographer; 

9.  Provide  for  sanctions  imposed  against 
certified  individuals  that  are  at  least  as  severe 
as  any  action  taken  by  the  Commission  or  an 
Agreement  State;  and 

10.  Provide  a  timely  response  to  inquiries, 
by  telephone  or  letter,  from  members  of  the 
public,  about  an  individual’s  certification 
status. 

III.  Requirements  for  Written  Examinations 

All  examinations  must  be: 

1.  Designed  to  test  an  individual’s 
knowledge  and  understanding  of  the  topics 
listed  in  section  34.43(f)  or  equivalent 
Agreement  State  requirements; 

2.  Written  in  a  multiple-choice  format; 

3.  Written  at  a  ninth-grade  reading 
comprehension  level; 

4.  Scientifically-analyzed,  before  use,  to 
ensure  that  the  questions  are  not  biased  or 
misleading,  and  that  the  examination  of  one 
certifying  entity  will  produce  a  result 
equivalent  to  that  of  another  certifying  entity: 
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5.  Tested  by  at  least  50  individuals  before 
being  used  in  an  actual  examination  leading 
to  certification  of  individuals;  and 

6.  Composed  of  questions  randomly 
selected  ^m  a  population  of  questions  that 
contains  ten  times  as  many  questions  as  may 
be  needed  for  any  one  examination,  to  ensure 
that  it  is  unlikely  that  an  examinee  would 
retake  the  same  examination. 

PART  150-EXEMPnONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

53.  The  authority  citation  for  part  150 
continues  to  read  as  follows; 

Authority:  Sec.  161, 68  Stat.  948,  as 
amended,  sec.  274,  73  Stat.  688  (42  U.S.C. 
2201,  2021):  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

Sections  150.3, 150.15, 150.15a,  150.31, 
150.32  also  issued  under  secs.  lle(2),  81, 68 
Stat.  923, 935,  as  amended,  secs.  83,  84,  92 
Stat.  3033,  3039  (42  U.S.C.  2014e(2),  2111, 
2113,  2114).  Section  150.14  also  issued  under 
sec.  53, 68  Stat.  930,  as  amended  (42  U.S.C 
2073).  Section  150.15  also  issued  under  secs. 
135, 141,  Pub.  L.  97-425,  96  Stat.  2232,  2241 
(42  U.S.C  10155, 10161).  Section  150.17a 
also  issued  under  sec.  122,  68  Stat.  939  (42 
U.S.C  2152).  Section  150.30  also  issued 
under  sec.  234,  83  Stat.  444  (42  U.S.C  2282). 

54.  A  new  §  150.15b  is  added  to  read 
as  follows: 

§  1 50.1 5b  Continued  Commission 
authority  pertaining  to  independent 
certifying  organizations. 

The  Commission  reserves  the 
authority  to  establish  minimum 
standards  regarding  industrial 
radiographer  certification  programs  and 
independent  certifying  organizations,  as 
described  in  part  34  of  this  Chapter,  and 
to  identify  acceptable  certifying  entities. 

55.  In  §  150.33,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  150.33  Criminal  penalties. 

***** 

(b)  The  regulations  in  part  150  that  are 
not  issued  imder  sections  161b,  161i,  or 
1610  for  the  purposes  of  section  223  are 
as  follows:  §§  150.1, 150.2, 150.3, 150.4, 
150.5, 150.7, 150.8, 150.10, 150.11, 
150.15, 150.15a,  150.15b,  150.30, 

150.31, 150.32, 150.33. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 

Secrefa;y  of  the  Commission. 

Appendix  A — Initial  Regulatory 
Flexibility  Analysis  for  Revision  of  10 
CFR  Part  34 

The  Nuclear  Regulatory  Commission  (NRC) 
is  proposing  to  amend  its  regulations 
governing  industrial  radiography.  The 


proposed  rule  would  include  additional 
safety  requirements  to  enhance  the  level  of 
protection  of  radiographers  and  the  public 
and  would  clarify  the  regulations  so  that 
licensees  may  have  a  better  understanding  of 
what  is  expected  in  radiographic  operations. 
The  proposed  rule  includes  a  number  of 
updated  radiography  regulations  that  have 
b^n  adopted  by  many  Agreement  States.  The 
format  of  the  radiography  regulations  would 
be  adjusted  to  place  requirements  into 
descriptive  categories. 

The  radiography  industry  in  the  United 
States  consists  of  approximately  700  firms, 
employing  about  20,000  individuals,  that 
perform  radioisotope  radiography  either  at 
fixed  locations  or  at  multiple  temporary  job 
sites.  Of  these  firms,  approximately  200  are 
NRC  licensees  employing  about  3,400 
radiographers  with  an  additional  2,000 
radiography  supervisors  and  radiographers’ 
assistants.  This  estimate  is  based  on  1990 
data  for  the'number  of  individuals  monitored 
for  radiation  exposure  to  comply  with  10 
CFR  Part  20.  The  industry  uses  an  estimated 
3,500  radiographic  exposure  devices  that 
employ  either  cobalt-60  or  iridium-192 
radioisotope  sources.  Roughly  one-quarter  of 
the  firms  conduct  radiography  at  a  single 
location  and  the  other  three-quarters  work  at 
multiple  locations  generally  referred  to  as 
temporary  jobsites. 

Approximately  90  percent  are  considered 
to  be  “small  entities”  under  the  criterion 
established  in  Section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980.  Most  of 
the  radiography  licensees  are  in  the  business 
of  non-destructive  testing  in  which 
radiography  represents  only  a  part  of  their 
total  income.  A  few  small  firms  work  only  in 
radiography.  Much  of  the  work  in  the  field 
involves  the  inspection  of  welds  in  bridges, 
oil,  gas,  and  other  pipelines  and  in  the  steel 
fimnework  of  commercial  buildings  under 
construction  so  that  the  success  and  viability 
of  the  industry  is  closely  tied  to  the  economic 
health  of  the  country.  NRC  surveys  indicated 
that  76  percent  of  NRC  radiography  licensees 
had  annual  receipts  of  over  $500,000,  and 
most  of  the  remainder  had  annual  receipts 
exceeding  $250,000. 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605  (b)),  the 
Commission  believes  that  this  rule  may,  if 
promulgated,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  proposed  revisions  to  part  34  are 
intended  to  provide  additional  safety 
requirements  to  enhance  the  level  of 
protection  of  radiographers  and  the  public 
and  to  clarify  the  regulations  so  that  licensees 
may  have  a  better  understanding  of  what  is 
expected  in  radiographic  operations.  The 
proposed  rule  includes  a  number  of 
radiography  regulations  which  have  been 
adopted  by  the  Agreement  States. 

The  proposed  revisions  to  part  34  can  be 
grouped  into  major  and  minor  impacts.  Of 
the  five  major  impacts,  the  proposed 
requirement  to  have  a  second  qualified 
individual  at  temporary  jobsites  may  have  a 
significant  effect  on  small  entities,  who 
would  be  more  likely  to  use  single-person 
crews.  It  should  be  recognized  that  under  the 
current  rule  many  licensees  already  need  to 


have,  at  least,  two  qualified  individuals 
present  at  a  temporary  jobsite  to  maintain 
direct  surveillance  of  radiographic  operations 
so  as  to  protect  against  any  unauthorized 
entry  into  the  restricted  area.  Therefore,  this 
proposed  requirement  will  only  impact  those 
operations  where  two  individuals  are  not 
currently  required.  It  was  assumed  in  the 
draft  Regulatory  Analysis  that  approximately 
25  percent  of  NRC  licensees  who  p)erform 
radiography  at  temporary  jobsites  will  need 
to  hire  and  train  additional  staff  to  meet  the 
proposed  requirement.  Other  assumptions 
used  in  the  draft  Regulatory  Analysis  were 
that  each  of  these  50  licensees  would  need 
to  hire  3-4  additional  workers,  and  that  the 
cost  of  each  assistant  is  $24,000  p)er  year 
including  benefits. 

The  other  major  impacts  include 
mandatory  certification  requirements  for 
radiographers,  additional  training  for 
radiographers’  assistants,  a  specific 
requirement  for  a  Radiation  Safety  Officer 
(RSO)  who  meets  certain  training 
requirements,  requirements  for  permanent 
installation  alarms,  and  additional 
requirements  for  alarm  ratemeters.  The 
estimated  costs  for  ail  of  these  changes  are 
significantly  less  than  the  costs  associated 
with  adopting  the  two-person  rule.  The 
initial  costs  to  certify  radiographers  is 
approximately  $4080.  The  initial  costs  for 
each  licensee  to  provide  an  additional  eight 
hours  of  training  for  radiographers’  assistants 
is  approximately  $1,200.  The  initial  costs  to 
provide  the  additional  training  required  to 
meet  the  proposed  RSO  requirements  is 
$3,700  per  R^.  The  initial  costs  to  install 
alarms  in  permanent  installations  is 
estimated  to  be  $3,000.  The  initial  costs  to 
piu-chase  additional  upgraded  alarm 
ratemeters  is  estimated  to  be  $1800.  The 
other  proposed  revisions  which  are  of  a 
minor  nature,  would  result  in  initial  costs  of 
$700-$800  per  licensee. 

In  addition,  the  proposed  rule  includes  a 
reduction  in  the  number  of  field  inspections 
to  be  conducted,  from  quarterly  to  annual. 
This  reduction  would  lead  to  an  estimated 
annual  savings  to  each  NRC  licensee  of 
approximately  $16,000.  The  proposed  rule 
also  includes  a  reduction  in  the  frequency  for 
radiation  survey  instrument  calibrations  from 
3  months  to  6  months.  This  reduction  would 
lead  to  an  estimated  annual  savings  to  each 
NRC  licensee  of  approximately  $1400. 

Of  these  changes,  the  costs  to  adopt  the 
two-person  rule  may  have  the  most  impact 
on  a  substantial  number  of  “small  entities”: 
however,  the  Conunission  believes  that  by 
requiring  at  least  two  qualified  individuals  to 
always  t»  present  when  radiographic 
operations  are  being  conducted,  there  will  be 
a  significant  increase  in  assurance  that 
operational  safety  measures  and  emergency 
procedures  will  be  implemented  effectively. 
The  potential  for  a  lowering  of  the  risk  of 
unintended  public  exposure  can  be  viewed 
as  a  potential  cost  savings  to  the  industry. 
This  proposed  rule  does  not  duplicate  or 
conflict  with  other  Federal  rules.  No  other 
alternative  regulatory  provisions  that  would 
minimize  the  economic  impact  on  small 
entities  were  considered. 

(FR  Doc.  94-^133  Filed  2-25-94;  8:45  am) 
BILUNG  CODE  7S9(M>1-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Chapter  I 

[Summary  Notice  No.  PR-84-4] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  pent  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedm^s  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  of  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public’s  awareness  of,  and  participation 
in,  this  aspect  of  FAA’s  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
April  26, 1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

_ ,  800  Independence 

Avenue,  SW.,  Washington,  DC  20591. 

'The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  915G, 
FAA  Headquarters  Buildin^{FOB  lOA), 
800  Independence  Ave.,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM  1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

'This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (0  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 


Issued  in  Washington,  DC  on  February  21, 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petition  for  Rulemaking 

Docket  No.:  27584. 

Petitioner:  Mr.  Antonio  M.  DeAngelo. 
Regulations  Affected:  14  CFR  61.96- 
61.101. 

Description  ofRulechange  Sought:  To 
repeal  the  provisions  for  a  recreational 
pilots  license. 

Petitioner’s  Reason  for  the  Request: 
The  petitioner  feels  the  Recreational 
Pilot’s  License  is  not  worth  the  cost;  that 
the  Private  Pilot’s  License  should  be  the 
minimum  required;  statistics  support  a 
lack  of  pubic  support  for  the 
Recreational  Pilot  License;  an  through 
the  proposed  action,  one  more 
government  control  will  be  eliminated. 

Disposition  of  Petitions 

Docket  No.:  26729. 

Petitioner:  Sol  Rothkopf. 

Sections  of  the  FAR  Affected:  14  CFR 
91.119(d). 

Description  of  Relief  Sought:  To 
require  operators  of  helicopters  to 
maintain  at  or  above  1,500  feet  above 
groimd  level  (AGL)  until  the  helicopter 
is  within  1,500  feet  of  the  landing  point 
and  then  the  helicopter  may  descend; 
and  on  takeoffs,  helicopters  must  be  at 
or  above  1,500  feet  AGL  prior  to  1,500 
feet  fi-om  the  takeoff  point. 

Denial,  February  2, 1994 

(FR  Doc.  94-4363  Filed  2-25-94;  8:45  am) 
BILLING  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  93-NM-1 26-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes.  That 
action  would  have  required 
modification  of  the  automatic  speed 
brake  control  circmt.  Since  the  issuance 
of  the  NPRM,  the  Federal  Aviation 
Administration  (FAA)  has  reconsidered 
its  position  on  this  safety  issue  and  has 
concluded  that  the  proposed 
modification  is  imnecessary  to  provide 
an  acceptable  level  of  safety. 
Accordingly,  the  proposed  rule  is 
withdrawn. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Larson,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-1760;  fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  add  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  was  published  in  the  Federal 
Register  on  September  17, 1993  (58  FR 
48616).  The  proposed  rule  would  have 
required  mo^fication  of  the  automatic 
speed  brake  control  circuit.  That  action 
was  prompted  by  a  report  of  failure  of 
a  hydraulic  pressure  line  to  a  landing 
gear  truck  tilt  cylinder,  which  resulted 
in  inadvertent  deployment  of  the 
automatic  speed  brake.  The  proposed 
actions  were  intended  to  prevent 
inadvertent  in-flight  operation  of  the 
automatic  speed  brake  system. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Boeing  requests  that  the  proposal  be 
withdrawn.  Boeing  notes  that  an  AD 
was  not  issued  when  the  Boeing  service 
bulletin  (referenced  in  the  notice)  was 
released  in  1971  because,  at  that  time, 
neither  Boeing  nor  the  FAA  considered 
that  there  was  an  unsafe  condition 
addressed.  Boeing  has  carefully 
examined  the  scenario  of  the  incident  of 
inadvertent  deployment  of  the 
automatic  speed  brake  that  prompted 
issuance  of  the  proposal,  and  finds  that 
the  incident  did  not  occur  during  airline 
operations,  but  during  a  Boeing  test 
flight.  Specifically,  the  incident 
occurred  while  the  airplane  was 
conducting  “touch  and  go’s’’  (which  are 
not  allowed  in  airline  operations), 
which  allowed  the  landing  gear  trucks 
to  move  out  of  the  fully  tilted  position 
and  initiated  extension  of  the  automatic 
speed  brake.  The  pilot  immediately 
recognized  this  Euid  retracted  the 
spoilers  manually.  (On  Boeing  Model 
747  series  airplanes  equipped  with 
triple  slotted  flaps,  once  the  spoilers  are 
retracted,  the  hydraulic  flow  redirects  to 
the  flaps  immediately,  and  the  lift  is 
regained  with  minimal  altitude  loss.) 
Boeing  points  out  that,  during  this 
incident,  the  reported  6-foot  loss  in 
altitude  occurred  when  the  airplane  was 
at  aroimd  100  feet. 

Finally,  Boeing  asserts  that  the  reason 
for  issuance  of  its  service  bulletin, 
containing  procedures  for  installing  the 
modification  of  the  automatic  speed 
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brake  ctmtrol  circuit,  was  not  only  to 
add  better  protection  for  the  circuit,  but 
to  minimize  the  “pitch  up”  on  the 
ground  during  landing.  If  the  number 
four  hydraulic  system  (which  powers 
the  inboard  ^oilers)  is  inoperative,  a 
“pitch  up”  would  occur  with  outboard 
spoilers  only.  Boeing  asserts  that  the 
pilot  can  easily  compiensate  for  this 
condition  by  using  his/her  hand  and  the 
speed  brake  levers. 

Based  upon  the  information  discussed 
above,  Boeing  requests  that  the  proposal 
be  withdrawn. 

In  response  to  these  comments,  the 
FAA  acluiowledges  that  issuance  of  the 
notice  was  based  on  a  recommendation 
of  the  Systems  Review  Task  Force 
(SRTF).  The  SRTF  has  completed  an 
extensive  review  process  to  “*  *  * 
determine  possible  design  concepts  that 
vdll  provide  alternative  means  of 
control  of  flight  critical  functions  in  the 
event  of  total  loss  of  all  (normal) 
redundant  systems  which  provide  that 
control  *  *  *"  The  SRTF’s  charter  was 
specifically  oriented  toward  identifying 
alternative  means  to  ensure 
controllability  of  airplanes  that  have  lost 
all  normal  flight  control  functions, 
while  maintaining  basic  airplane 
structural  integrity.  The  SRTF 
recommended  incorporation  of  the 
modification  descril^  in  Boeing 
Service  Bulletin  27-2066,  Revision  1, 
dated  August  20, 1971,  which  was 
referenced  in  the  notice. 

However,  after  further  study  of  the 
Boeing  service  bulletin  and  its  intent, 
the  FAA  has  determined  that  failure  to 
incorporate  the  modification  described 
in  that  service  bulletin  does  not  degrade 
the  flight  safety  of  the  airplane.  While 
the  modification  adds  logic  to  prevent 
uncommanded  deplo)Tnent  on 
touchdown  for  airplanes  equipped  with 
auto  speed  brakes,  the  effects  of  such 
deployment  can  be  readily,  rectified  by 
mmually  retracting  the  spoilers. 
Although  the  installation  of  the 
proposed  modification  would  add 
additional  protection  against 
inadvertent  deployment  of  the  speed 
brakes  and  thereby  minimize  the  pitch 
up  on  the  ground  as  a  result  of  such 
deployment,  this  condition  does  not 
cause  loss  of  hydraulics,  does  not  affect 
airplane  symmetry,  and  does  not 
significantly  degrade  airplane  flight 
controllability. 

Upon  further  consideration,  the  FAA 
has  determined  that  this  conditicm  does 
not  present  an  unsafe  condition  that 
would  warrant  the  proposed  mandatory 
corrective  action.  Accordingly,  the 
proposed  rule  is  hereby  withdrawn. 

VVithdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 


issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  futvue. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore,  is  not  covered  imder 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transp>ortation.  Aircraft,  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  93-NM-126-AD, 
published  in  the  Federal  Register  on 
September  17, 1993  (58  FR  48616),  is 
withdrawn. 

Issued  in  Renton,  Washington,  on  February 
22, 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  94—4449  Filed  2-25-94;  8:45  am) 
BILUNG  CODE  4910-13-U 


14  CFR  Part  39 
[Docket  No.  93-NM-197-AD] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  inspections  to  detect  cracks  of 
certain  demountable  flange  (inboard) 
wheel  subassemblies  and  of  the  bolt 
bosses  on  certain  demoimtable  flange 
(outboard)  wheel  subassemblies,  and 
modification  or  replacement,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  cracks  and  broken  spokes 
found  on  certain  main  wheel  assemblies 
of  these  airplanes.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  loss  of  a  main  wheel  assembly 
during  takeoff  or  landing. 

DATES:  Comments  must  be  received  by 
April  25, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
197-AD,  1601  Lind  Avenue,  SW., 


Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Foldier  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  ^ 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2141:  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  ift  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-197-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-197-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055—4056. 
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Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that 
several  operators  of  Model  F28  Mark 
0100  series  airplanes  have  reported 
finding  cracks  and  broken  spokes  on 
certain  main  wheel  assemblies,  part 
niunber  5008131-4.  Investigation 
revealed  that  the  manufacturer  of  these 
wheels  had  discontinued  a  shot-peening 
procedure  that  was  part  of  the 
manufacturing  process  prior  to  April 
1991.  Subsequently,  an  improved  shot- 
peening  procedure  on  the  mating 
surfaces  of  the  inboard  wheel 
subassemblies  was  introduced  in 
October  1992.  However,  this  procedure 
was  not  introduced  on  the  outboard 
wheel  subassemblies  until  February 
1993.  Consequently,  a  number  of  units 
were  produced  that  are  prone  to  fretting 
and  cracking  due  to  a  lack  of  shot- 
peening  of  the  assembly  mating  surfaces 
and  bolt  bosses.  This  condition,  if  not 
corrected,  could  result  in  loss  of  a  main 
wheel  assembly  dining  takeoff  or 
landing. 

Fokker  has  issued  Service  Bulletins 
SBFlOO-32-070,  dated  January  18, 

1993,  and  SBFlOO-32-073,  dated 
September  10, 1993,  which  reference 
Aircraft  Braking  Systems  Corporation 
(ABSC)  Service  Bulletins  FolOO-32-46, 
dated  December  24, 1992,  and  FolOO- 
32-48,  dated  March  10, 1993,  as  the 
appropriate  sources  of  service 
information.  The  RID  classified  these 
Fokker  service  bulletins  as  mandatory 
and  issued  Netherlands  Airworthiness 
Directive  (BLA)  93-009/3  (A),  dated 
June  1, 1993,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

ABSC  Service  Bulletin  FolOO-32-46 
describes  procedures  for  eddy  current 
inspections  to  detect  cracks  of  certain 
demountable  flange  (inboard)  wheel 
subassemblies;  and,  if  no  cracks  are 
found,  modification  and  subsequent 
inspections  of  the  subassemblies;  and,  if 
cracks  are  found,  replacement  of  the 
subassemblies  with  serviceable  parts. 

ABSC  Service  Bulletin  FolOO-32-48 
describes  procedures  for  eddy  current 
inspections  to  detect  cracks  of  the  bolt 
bosses  of  certain  demountable  flange 
(outboard)  wheel  subassemblies;  and,  if 
no  cracks  are  found,  modification  of  the 
subassemblies;  and,  if  cracks  are  found, 
replacement  of  the  subassemblies  with 
serviceable  parts. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 


States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RID  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RID, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  eddy  current  inspections  to 
detect  cracks  of  certain  demountable 
flange  (inboard)  wheel  subassemblies 
and  of  the  bolt  bosses  of  certain 
demountable  flange  (outboard)  wheel 
subassemblies,  and  modification  or 
replacement,  if  necessary.  Replacement 
of  a  cracked  wheel  subassembly 
terminates  certain  repetitive  inspections 
required  by  this  AD.  The  actions  would 
be  required  to  be  accomphshed  in 
accordance  with  the  ABSC  service 
bulletins  described  previously. 

The  FAA  estimates  that  87  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  14  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection  and  modification,  and  that 
the  average  labor  rate  is  $55  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $66,990,  or 
$770  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Poficies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 

A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant'to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker:  Docket  93-NM-197-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes  equipped  with  Aircraft  Braking 
Systems  Corporation  (ABSC)  main  wheel 
assembly,  part  number  5008131—4,  serial 
numbers  APR91-0570  through  FEB93-0965 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  loss  of 
a  main  wheel  assembly  during  takeoff  or 
landing,  accomplish  the  following: 

(a)  For  airplanes  equipped  with  a 
demountable  flange  (inboard)  wheel 
subassembly,  part  number  5008142—4,  serial 
numbers  APR91-0570  through  (Xrr92-0858 
inclusive,  or  S-APR91-0097  through  S- 
MAY92-0126  inclusive:  Within  100  landings 
after  the  effective  date  of  this  AD,  or  at  the 
next  tire  change,  whichever  occurs  first, 
perform  an  eddy  current  inspection  to  detect 
cracks  of  the  wheel  subassembly,  in 
accordance  with  paragraph  C.  of  Section  II — 
Accomplishment  Instructions  of  ABSC 
Service  Bulletin  FolOO-32-46,  dated 
December  24, 1992.  Repeat  this  inspection 
thereafter  at  intervals  not  to  exceed  500 
landings  or  at  each  tire  change,  whichever 
occurs  first. 

(1)  If  no  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD:  Prior  to  further  flight  following  the  third 
inspection,  modify  the  wheel  subassembly  in 
accordance  with  paragraph  D.  of  Section  II — 
Accomplishments  Instructions  of  the  service 
bulletin.  After  modification,  continue  to 
inspect  in  accordance  with  paragraph  (a)  of 
this  AD.  If  no  crack  is  found  during  the  first 
two  inspections  conducted  after 
modification,  no  further  action  is  required  by 
this  paragraph. 

(2)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
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AD.  prior  to  further  flight,  replace  the  wheel 
subassembly,  part  number  5008142-4,  with  a 
serviceable  part  Such  replacement 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 

(a)  of  this  AD. 

(b)  For  airplanes  equipped  with  a 
demountable  flange  (outboard)  wheel 
subassembly,  part  number  5008140-1,  serial 
numbers  APR91-0570  through  FEB93— 0965 
inclusive,  or  S-MAR91-0002  through  S- 
FEB93-0010  inclusive:  Within  100  landings 
after  the  effective  date  of  this  AD,  or  at  the 
next  tire  change,  whichever  occurs  first, 
perform  an  eddy  current  inspection  to  detect 
cracks  of  the  bolt  bosses  of  the  wheel 
subassembly,  in  accordance  with  paragraph 
B.  of  Section  II — ^Accomplishment 
Instructions  of  ABSC  Service  Bulletin  FolOO- 
32-48,  dated  March  10, 1993.  Repeat  this 
inspection  thereafter  at  interals  not  to  exceed 
500  landings  or  at  each  tire  change, 
whichever  occurs  First. 

(1)  If  no  crack  is  found  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD:  Prior  to  further  fli^t  following  the  third 
inspection,  modify  the  wheel  subassembly  in 
accordance  with  paragraph  C  of  Section  II — 
Accomplishment  Instructions  of  the  service 
bulletin.  Such  modihcation  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (b)  of  this 
AD. 

(2)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD,  prior  to  further  flight,  replace  the  wheel 
subassembly,  part  number  5008140-1,  with  a 
serviceable  part.  Such  replacement 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 

(b)  of  this  AD. 

(c)  After  the  effective  date  of  this  AD,  no 
pierson  shall  install  any  of  the  following  parts 
on  any  airplane  unless  that  part  has  been 
inspected  and  modiBed  in  accordance  with 
paragraph  (a)  and/or  (b)  of  this  AD,  as 
applicable. 

(1)  ABSC  demountable  flange  (inboard) 
wheel  subassembly,  part  number  5008142-4, 
having  serial  numbers  APR91-0570  through 
0CT92-0858  inclusive,  or  S-APR91-0097 
through  S-MAY92-0126  inclusive; 

(2)  ABSC  demountable  flange  (outboard) 
wheel  subassembly,  part  number  5008140-1, 
having  serial  numbers  APR91-O570  through 
FEB93-0965  inclusive,  or  S-MAR91-0002 
through  S-FEB93-0010  inclusive; 

(3)  Main  wheel  assembly,  part  number 
5008131-4,  having  serial  numbers  APR91- 
0570  through  FEB  93-0965  inclusive. 

(d)  An  alternative  method  of  compliance  or 

adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113.  , 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 


(e)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  February 
22, 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc,  94-4450  Filed  2-25-94;  8:45  am) 
BILUNQ  CODE  4910-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1004 

RIN  0991-AA73 

Health  Care  Programs:  Fraud  and 
Abuse;  Revisions  to  the  PRO 
Sanctions  Process 

agency:  Office  of  Inspector  General 
(OIG),  HHS. 

ACTION:  Proptosed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  and  update  the  procediues 
governing  the  imposition  and 
adjudication  of  program  sanctions 
predicated  on  recommendations  of  State 
Utilization  and  Quality  Control  Peer 
Review  Organizations  (PROs).  These 
changes  are  necessitated  by  statutory 
revisions  addressing  health  care  fraud 
and  abuse  issues  and  the  OIG  sanctions 
process.  In  addition,  this  proposed  rule 
also  sets  forth  new  appeal  and 
reinstatement  procedures  for 
practitioners  and  other  persons 
excluded  by  the  OIG  based  on  a  PRO 
recommendation. 

DATES:  To  assure  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  April  29, 
1994.  Comnffents  are  available  for  public 
inspection  March  14, 1994. 

ADDRESSES:  Address  comments  to; 

Office  of  Inspector  General,  Department 
of  Health  and  Human  Services, 
Attention:  LRR-73-P,  room  5246,  330 
Independence  Avenue,  SW., 
WasWngton,  DC  20201. 

If  you  prefer,  you  may  deliver  your 
comments  to  room  5551, 330 
Independence  Avenue,  SW., 
Washington,  DC.  In  commenting,  please 
refer  to  file  code  LRR-73-4P.  Comments 
will  be  available  for  public  inspection  in 
room  5551,  330  Independence  Avenue, 
SW.,  Washington,  DC  on  Monday 
through  Friday  of  each  week  from  9  a.m. 
to  5  p.m.,  (202)  619-3270. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joel  Schaer,  Legislation  and  Regulations 

Staff,  (202)  619-3270 
Joanne  Lanahan,  Office  of 

Investigations,  (410)  965-9609. 
SUPPLEMENTARY  INFORMATION; 

I.  Background 

The  Medicare  Utilization  and  Quality 
Control  Peer  Review  Organization  (PRO) 
program  was  established  to  ensure  that 
Medicare  beneficiaries  receive  medical 
care  that  meets  professionally 
recognized  standards.  Section  1156  of 
the  Social  Security  Act  (the  Act)  sets 
forth  specific  statutory  obligations 
imposed  on  practitioners  and  other 
persons  to  furnish  necessary  services 
meeting  professionally  recognized 
standards.  The  statute  also  authorizes 
the  Secretary,  based  on  a  PRO’S 
recommendation,  to  impose  sanctions 
(exclusion  finm  Medicare  and  any  State 
health  care  program  participation  as 
defined  under  section  1128  of  the  Act  or 
a  monetary  penalty)  on  those  who  fail 
to  comply  with  the  statutory  obligations. 

Under  the  PRO  sanction  process,  no 
practitioner  or  other  person  is 
recommended  for  exclusion  or  the 
imposition  of  a  monetary  penalty  imtil 
the  PRO  provides  the  opportunity  for 
extensive  discussion  with  the 
practitioner  or  other  person,  and  the 
opportimity  to  provide  additional 
information.  After  receipt  of  a 
recommendation  fi-om  a  PRO,  the  Office 
of  Inspector  General  (OIG)  excludes,  or 
imposes  a  monetary  penalty,  only  after 
a  careful  review  of  aU  the 
documentation  submitted  and  a  separate 
determination  that  the  practitioner  or 
other  person  has  violated  the  statutory 
obligations  to  render  only  medically 
necessary  and  appropriate  care  that 
meets  professionally  recognized 
standards  or  has  failed  to  provide 
evidence  of  medical  necessity  and 
quality,  and  is  imwilling  or  imable  to 
comply  with  those  obligations.  A 
practitioner  or  other  person  who  is 
excluded  from  Medicare  and  any  State 
health  care  programs  as  defined  in 
section  1128(h)  of  the  Act,  or  assessed 
a  monetary  penalty,  on  the  basis  of  a 
PRO  finding  is  entitled  to  administrative 
and  judicial  review  after  the  exclusion 
is  imposed  or  the  monetary  penalty  is 
assessed. 

Recent  StatuUMy  Changes 
A.  Public  Law  100-93 
Prior  to  the  enactment  of  Public  Law 
100-93  (the  Medicare  and  Medicaid 
Patient  and  Program  Protection  Act  of 
1987),  section  1156  of  the  Act  set  forth 
obligations  of  practitioners  and  other 
persons  providing  care  to  Medicare 
patients  to  provide  care  that  was 
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medically  necessary  and  appropriate 
that  meets  professionally  recognized 
standards  of  quality,  and  appropriately 
documented.  It  also  jMOvid^  for  the 
excluSicHi  from  Medicare  of 
practitioners  and  other  persons  who, 
upon  the  review  and  recommendation 
of  a  PRO,  were  found  to  have  violated 
those  obligations.  Section  6  of  Public' 
Law  100-93  extended  those  obligations 
to  encompass  all  health  care  services  for 
which  payment  may  be  made  under  the 
Act,  and  not  just  Medicare.  Further,  the 
exclusion  authority  was  extended  to 
encompass  violations  occurring  in,  and 
exclusions  from,  Medicaid,  the  title  V 
Maternal  and  Child  Health  Block  Grant, 
and  the  title  XX  Social  Services  Block 
Grant  programs. 

B.  Public  Law  100-203 

Section  4095  of  Public  Law  100-203, 
the  Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1987,  amended  section  1156 
of  the  Act  to  provide  that  an  exclusion 
of  a  health  care  practitioner  or  other 
person  who  practices  in  a  country  of 
less  than  70,000  people  or  in  a  rural 
health  professional  shortage  area 
(HPSA)  cannot  be  effectuated  until  an 
opportunity  is  provided  for  a 
preliminary  administrative  hearing.  The 
purpose  of  this  preliminary  hearing  is  to 
determine  whether  the  practitioner's  or 
other  person’s  continued  program 
participation,  through  the  conclusion  of 
the  administrative  proceedings  on  the 
merits  of  the  exclusion,  would  place 
beneficiaries  at  serious  risk.  In 
accordance  with  section  1156(b)(5)  of 
the  Act,  unless  the  administrative  law 
judge  (ALJ)  at  the  preliminary  hearing 
determines  that  the  practitioner  or  other 
person  will  pose  a  serious  risk  to 
Medicare  beneficiaries  if  permitted  to 
continue  furnishing  such  services,  the 
exclusion  of  a  rural  practitioner  or  other 
person  may  not  be  effectuated  until  they 
are  given  an  opportunity  for  an 
administrative  hearing  on  the  merits  of 
the  exclusion  itself. 

C.  Public  Law  101-506 

Section  4205  of  Public  Law  101-500, 
OBRA  1990,  set  forth  new  statutory 
requirements  with  respect  to  PRO 
sanction  activities.  Specifically,  the 
st'^tutray  amendments  require  PROs,  if 
appropriate,  to  offCT' a  corrective  action 
plan  to  practitimiers  and  other  persons 
prior  to  making  a  finding  under  section 
1 1 56  of  the  Act;  and  require  the 
Secretary  to  consider,  in  detennining 
whether  a  practitiwier  or  other  person  is 
willing  and  able  to  comply  with  his,  her 
or  its  obligations,  whether  the 
practitioner  or  other  person  entered  into 
and  successfully  completed  a  corrective 
action  plan  prior  to  the  PRO’S 


submission  of  its  recommendation  and 
report  to  the  Secretary. 

II.  Provisions  of  the  Proposed  Rule 

A.  Inclusion  of  the  OBRA  1990 
Provisions  Relating  to  PROs 

On  January  29, 1992,  the  OIG 
published  a  final  rule  (57  FR  3298) 
setting  forth  amendments  to  the  OIG’s 
exclusion  and  civil  money  penalty 
(CMP)  authorities  resulting  from  Public 
Law  100-93.  Specifically,  that  final  rule 
revised  §  1004.130  of  the  regulations 
and  deleted  §  1004.100(g)  in  its  entirety 
to  be  consistent  with  the  establishment 
of  a  new  part  1005 — ^Appeals  of 
exclusions,  civil  money  penalties  and 
assessments — which  now  governs  ALJ 
hearings  and  subsequent  appeals  to  the 
Secretary  for  all  CNff*  and  other  OIG 
sanction  cases. 

The  revisions  to  42  CFR  part  1004  of 
that  final  rule  were  meant  only  to 
conform  the  regulations  to  new  statutory 
changes  resulting  from  OTRA  1990,  and 
were  not  meant  to  be  a  comprehensive 
rewrite  of  part  1004.  This  regulaticm  sets 
forth  a  more  complete  and 
comprehensive  rewrite  of  this  part. 
Among  other  revisions: 

•  These  proposed  regulations  would 
eliminate  the  current  procedural 
distinction  between  “substantial” 
violations  and  “gross  and  flagrant” 
violations.  This  is  an  artificially  created 
procedure  that  has  no  basis  in  law  or 
legislative  history  to  provide  a 
distinction  between  the  two  types  of 
violations.  Experience  in  processing 
these  cases  has  shown  that  the  second 
meeting  is  just  a  repeat  of  the  first 
meeting  since  the  presrat  regulations 
preclude  any  new  violations  identified 
in  the  second  meeting  as  serving  as  the 
basis  for  a  sanction  recommendation. 
Under  these  proposed  regulations, 
which  are  consistent  with  a 
recommendation  from  the 
Administrative  Conference  of  the 
United  States,  an  opportunity  would  be 
provided  for  a  meeting  with  the  PRO 
and  to  provide  additional  information. 
The  regulations  would  also  provide  that 
any  violations  of  the  obligations  that  are 
identified  during  a  corrective  action 
plan  period  would  be  used  to  support 
the  PRO’S  recommendation  regarding 
unwillingness  or  inability  to  comply 
with  the  statutory  obligations. 

•  'These  proposed  regulations  also 
codify  the  agreement  reached  among  the 
American  Medical  Association,  the 
American  Association  of  Retired 
Persons,  the  Health  Care  Financing 
Administration,  and  the  Office  of 
Inspector  General  with  regard  to  PRO 
physicians  involved  in  the  sanctions 
process.  Under  this  agreement,  no 


physician  member  of  the  PRO  panel 
may  be  in  direct  competition  with,  or 
have  a  substantial  personal  bias  against, 
the  practitioner  or  other  person  being 
considered  for  sanction. 

•  Section  lQ04.30(e)  of  these 
proposed  regulations  would  provide 
instructions  to  the  PROs  on  the  actions 
to  be  taken  when  a  physician  relocates 
after  receiving  a  sanction  notice. 

•  Among  the  factors  considered  by 
the  OIG  in  imposing  an  excluuon,  in 
addition  to  the  practitioner’s  or  other 
person’s  previous  sanction  record,  are 
any  prior  problems  that  such  person  has 
had  with  die  Medicare  carrier  or 
intermediary.  We  are  now  proposing  to 
include  as  an  additional  factor  £my  prior 
problems  that  any  State  health  care 
program  has  had  with  such  practitioner 
or  other  person. 

•  The  current  language  of 

§  1004.90(b)(lJ  concerning  the  OIG’s 
review  responsibilities  (that  would  now 
be  designated  as  §  1004.100(b)(1))  would 
be  modified  to  state  that  the  OIG  will 
review  the  PRO  report  to  determine 
whether  the  PRO  followed  the 
“regulatory  requirements  of  part  1004.” 

•  The  existing  definition  of  the  term 
“physician”  appearing  in  §  1004.1 
would  be  deleted  in  order  to  conform 
with  the  HCFA  definition  of  this  term. 

B.  Preliminary  Hearings 

These  proposed  regulations  would 
amend  part  1004  by  allowing  a 
practitioner  or  other  person  in  specified 
rural  areas  or  coimties  of  a  specified 
population  to  request  a  preliminary 
hearing  when  notified  of  an  exclusion 
from  participation  in  the  Medicare 
program  by  the  OIG  as  a  result  of  a  PRO 
recommendation  vmder  section  1156(b) 
of  the  Act.  'The  preliminary  hearing 
would  be  solely  on  the  issue  of  whether 
such  practitioner’s  or  other  person’s 
continued  participation  in  the  program 
during  the  appeal  to  an  ALJ  would  place 
program  beneficiaries  at  serious  risL 

Criteria  for  entitlement.  Entitlement  to 
such  a  preliminary  hearing  would  apply 
to  providers  or  practitioners  for  whom 
an  exclusion  is  proposed  who  practice 
in  a  rural  Health  Professional  Shortage 
Area  (HPSA)  for  their  specialty  or  in  a 
county  with  a  population  of  less  than 
70,000.  For  purposes  of  this  entitlement, 
a  practitioner’s  or  other  person's 
practice  is  where  over  50  percent  of  his, 
her  or  its  services  are  tendered. 

Health  professional  shortage  areas  are 
designated  by  the  Secretary  and  are 
defined  in  regulations  at  42  CFR  5.2. 
Since  HPSAs  are  not  specifically 
designated  by  rural  or  urban 
classifications,  we  are  proposing  that 
any  HPSA  not  located  in  a  Metropolitan 
Statistical  Area  (MSA)  would  be 
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considered  a  rural  HPSA  for  purposes  of 
these  regulations.  Both  section 
1886(d)(2)  of  the  Act  and  regulations  at 
42  ere  412.62(f)  use  these  MSAs  as  the 
basis  for  determining  an  urban  area  or 
rural  area  for  computing  Medicare 
prospective  payment  rates.  Although 
Public  Law  100-203  divided  the 
definition  of  urban  into  large  urban  and 
other  urbem  areas,  it  did  not  change  the 
differentiation  between  urban  and  nnal. 
Therefore,  we  are  proposing  to  classify 
any  HPSA  not  located  in  a  MSA  as 
rural. 

There  are  seven  different  HPSA 
specialty  categories.  These  HPSA 
specialty  categories  are  described  in 
current  regulations  at  42  CFR  part  5, 
Appendices  A  through  G,  and  include 
primary  medical  care,  dental, 
psychiatric,  vision  care,  podiatric, 
pharmacy  and  veterinary  manpower.  In 
determining  eligibility  for  a  preliminary 
hearing,  we  are  proposing  to  use  these 
categories  for  all  practitioners  and  other 
persons  to  whom  they  apply.  For  all 
practitioners  not  covered  by  the 
specialty  categories,  we  are  proposing  to 
use  the  “primary  medical  care” 
specialty  category  for  determining 
eligibility  for  a  preliminary  hearing. 

This  means  that  any  practitioner  who 
practices  a  specialty  other  than  those 
identified  in  42  CFR  part  5  will  be 
regarded  as  practicing  in  a  rural  HPSA 
only  if  that  mea  is  designated  as  an 
HPSA  for  “primary  medical  care.” 

The  “primary  medical  care”  category 
will  also  be  used  for  all  other  persons 
and  facilities,  e.g.,  hospitals,  with  the 
exception  of  those  “other  persons” 
qualified  imder  the  “psychiatric” 
manpower  category. 

Information  on  a  county’s  population 
size  would  be  obtained  by  the  OIG  fi'om 
the  responsible  officials  of  that  county. 

Timeframes  for  hearing.  The  proposed 
regulations  provide  that  a  practitioner’s 
or  other  person’s  request  for  a 
preliminary  hearing  must  be  received 
within  15  days  of  receipt  of  an  OIG 
exclusion  notice.  Once  such  a  request  is 
received,  the  preliminary  hearing  is  to 
be  held  and  a  decision  rendered  on  the 
“serious  risk”  issue  within  45  days.  In 
those  cases  where  the  ALJ  grants  a  stay 
of  the  exclusion,  a  full  hearing  must  be 
held  and  a  decision  rendered  within  six 
months.  These  timeframes  developed 
for  the  ALJs  are  intended  to  balance  the 
right  of  a  “rural”  practitioner  or  other 
person  to  receive  timely  due  process 
against  the  OIG  responsibility  to  ensure 
that  substandard  or  unnecessary  health 
care  services  are  not  provided  to 
program  beneficiaries. 


C.  Sanctions  Notification  Process 

Section  1156(b)(2)  of  the  Act  requires 
reasonable  notice  to  the  public  of  a 
sanction  action  being  taken  against  a 
practitioner  or  other  person  based  on 
the  PRO’S  recommendation.  Under  the 
current  implementing  regulations,  when 
a  sanction  action  is  t^en  by  the  OIG 
against  a  practitioner  or  other  person, 
the  OIG  is  required  to  notify  the  general 
public  of  such  action.  This  notice  to  the 
public  specifically  identifies:  (1)  The 
sanctioned  practitioner  or  other  person: 
(2)  the  obligation  that  has  been  violated 
by  this  person;  (3)  the  specific  sanction 
action  imposed;  and  (4)  if  the  sanction 
is  an  exclusion,  the  effective  date  and 
duration  of  this  action. 

While  this  public  notification  process 
has  worked  well  in  most  instances,  we 
believe  the  present  publication 
procedure  may  not  always  yield  the 
most  effective  results  of  informing 
affected  parties  and  program 
beneficiaries  of  a  specific  sanction 
action  taken  under  the  program.  As  a 
result,  we  are  considering  permitting 
practitioners  and  other  persons  to  select 
an  alternative  method  of  notification. 

These  proposed  regulations  would 
amend  42  CFR  part  1004  to  offer 
sanctioned  health  care  practitioners  and 
other  persons  the  option  of  informing  all 
their  patients  directly  of  a  sanction 
action  taken  against  them.  If  they  select 
this  option  and  comply  with  its 
requirements  in  a  timely  fashion,  this 
compliance  would  constitute  publip 
notice  and  would  replace  the  public 
notice  currently  published  by  the  OIG. 
Among  other  tUngs,  a  practitioner  or 
other  person  opting  for  this  method  of 
notification  would  be  required  to  certify 
to  the  Department  that  they  have 
undertaken  to  inform  all  their  patients 
of  the  action  taken  and,  in  the  case  of 
exclusion,  that  they  will  notify  new 
patients  before  furnishing  services. 

Method  of  direct  notification  of 
patients  by  practitioner  or  other  person. 
We  considered  a  variety  of  methods  for 
practitioners  and  other  persons  to  notify 
and  inform  patients  of  a  sanction  action. 
For  example,  we  considered  having  the 
sanctioned  party  (1)  post  a  sign  in  his, 
her  or  its  office;  (2)  verbally 
communicate  the  information  to 
patients  when  they  called  for  an 
appointment  or  came  to  an  office  visit; 
or  (3)  send  written  notification  to  each 
of  his,  her  or  its  patients.  After 
evaluating  the  options,  we  believe  that 
the  first  two  me^ods  indicated  above 
would  not  effectively  meet  the  proposed 
requirement  that  all  existing  patients  be 
informed  within  30  calendar  days  since 
it  is  unlikely  that  all  of  these  patients 
would  make  an  appointment  or  come 


for  an  office  visit  in  the  specified 
period.  In  addition,  the  Department 
would  be  unable  to  verify  Aat  the 
proper  information  had  been  adequately 
conveyed  to  the  patients  if  either  of  the 
first  two  notification  methods  were 
selected. 

We,  therefore,  propose  that  each 
sanctioned  practitioner  or  other  person 
opting  for  this  alternative  notification 
procedure  alert  both  his,  her  or  its 
existing  patients  and  all  new  patients 
through  written  notification  based  on  a 
suggested  (non-mandatory)  model  that 
will  be  provided  to  the  sanctioned 
individual  by  the  OIG.  If  the  sanctioned 
party  is  a  hospital,  the  hospital  would 
be  required  to  notify  all  physicians 
having  privileges  at  the  hospital,  as  well 
as  post  a  sign  in  its  emergency  room, 
business  office  and  in  all  affiliated 
entities  regarding  its  sanction. 
(Practitioners  and  other  persons  must 
also  notify  all  new  patients  orally  at  the 
time  an  appointment  is  set  to  provide 
services,  as  well  as  provide  written 
notification  to  such  patients  at  the  time 
they  arrive  to  see  the  provider  for 
treatment  or  services.)  We  believe  that 
only  through  this  method  can  the  OIG 
assure  that  all  patients  are  properly 
informed  of  a  sanction  action. 

Certification  of  notice  to  patients.  If 
the  sanctioned  practitioner  or  other 
person  chooses  to  use  the  alternative 
notification  approach,  he,  she  or  it 
would  be  given  30  calendar  days  from 
receipt  of  the  notification  from  the  OIG 
to  return  an  OIG-prepared  certification 
form  stating  that:  (1)  He,  she  or  it  has 
informed  each  of  their  existing  patients 
that  a  sanction  has  been  imposed;  (2)  if 
excluded  from  Federal  programs,  the 
program  will  not  pay  for  items  and 
services  ordered,  furnished  or 
prescribed  by  the  practitioner  or  other 
person  and  that  this  ban  will  remain  in 
effect  imtil  the  practitioner  or  other 
person  is  reinstated;  (3)  if  excluded,  he, 
she  or  it  will  provide  this  information, 
prior  to  providing  services,  to  any  new 
patient  seen  until  he,  she  or  it  is 
reinstated;  and  (4)  he,  she  or  it  certifies 
to  the  truthfulness  and  accuracy  of  the 
notification  and  the  statements  in  the 
certification. 

Non-election  of  the  alternative 
method  of  notification.  If  the  sanctioned 
practitioner  or  other  person  does  not 
elect  this  alternative  method  of 
notification  of  informing  his,  her  or  its 
patients  and  returning  the  certification 
form  within  the  proposed  30-day 
period,  the  OIG  would  follow  its 
standard  procedure  for  public 
notification,  which  consists  of  notifying 
the  public  directly  of  the  identity  of  the 
sanctioned  practitioner  or  other  person, 
the  obligation  that  has  been  violated. 
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and  the  effective  date  and  duration  of 
any  exclusion. 

Failure  to  comply  with  alternative 
method  of  notification  after  electing 
such  method.  If  the  sanctioned 
practitioner  or  other  person  elects  the 
alternative  method  of  notification  by 
returning  the  certification  form  within 
the  proposed  30-day  period,  but  the  OIG 
receives  reliable  evidence  that  such 
practitioner  or  other  person  has  not 
adequately  informed  his,  her  or  its  new 
and  existing  patients  of  the  sanction,  the 
OIG  would  follow  its  standard 
procedure  for  public  notification  as 
described  above.  Once  a  practitioner  or 
other  person  has  elected  the  alternative 
notification  option  by  returning  the 
certification  form  to  the  OlG,  his,  her  or 
its  failure  to  follow  through  and  fully 
comply  with  the  notification 
requirements  will  be  considered 
adversely  at  the  time  of  his,  her  or  its 
application  for  reinstatement. 

In  order  to  ensure  that  patient 
notification  is  enforced  and  provided  in 
a  timely  manner  so  that  patients  are  not 
at  risk  of  receiving  poor  quality  of  care, 
we  are  sohciting  comments  on  how  best 
to  enforce  this  provision.  Under  this 
proposed  approach,  when  the  OIG 
learns  through  patient  complaints  or 
other  forms  that  the  practitioner  or  other 
person  has  not  fully  complied,  the  IG  at 
that  point  may  additionally  consider 
specific  action  to  remedy  ^e  situation, 
such  as  pursuing  penalties  for  the  filing 
of  a  false  statement.  Comments  on  this 
alternative  notice  process  and  on 
whether  this  enforcement  approach  is 
reasonable  and  effective  are  specifically 
invited. 

Notification  of  other  entities.  Under 
this  proposed  revision,  as  under  the 
current  regulations,  the  OIG  would 
continue  its  practice  of  notifying 
hospitals  at  which  a  sanctioned 
practitioner  has  privileges,  as  well  as 
State  licensing  boards  and  other  entities, 
of  any  sanction  action  taken. 

III.  Additional  Information 
A.  Regulatory  Impact  Statement 

The  Office  of  Management  and  Budget 
has  reviewed  this  proposed  rule  in 
accordance  with  the  provisions  of 
Executive  Order  12866.  As  indicated 
above,  the  revisions  contained  in  this 
proposed  rule  are  intended  to  revise  and 
update  administrative  procedures 
governing  the  imposition  and 
adjudication  of  program  sanctions, 
based  on  PRO  recommendations,  against 
practitioners  and  other  persons  who 
violate  the  statute.  We  believe  that  the 
great  majority  of  practitioners  and  other 
persons  do  not  engage  in  such 
prohibited  activities  and  practices,  and 


that  the  aggregate  economic  impact  of 
these  provisions  should,  in  effect,  be 
minimal,  affecting  only  those  who  have 
engaged  in  prohibited  behavior  in 
violation  of  statutory  intent.  As  such, 
these  regulations  should  have  no  direct 
effect  on  the  economy  or  on  Federal  or 
State  expenditures. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through 
612),  unless  the  Secretary  certifies  that 
a  proposed  regulation  w'ould  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  some  sanctions  and  penalties 
may  have  an  impact  on  small  entities, 
we  do  not  anticipate  that  a  substantial 
number  of  these  small  entities  would  be 
significantly  affected  by  this 
rulemaking.  Therefore,  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
niunber  of  small  business  entities,  we 
have  not  prepared  a  regulatory 
flexibility  analysis. 

B.  Response  to  Comments 

Because  of  the  number  of  comments 
we  normally  receive  on  proposed 
regulations,  we  cannot  acknowledge  or 
respond  to  each  letter  individually. 
Rather,  in  preparing  the  final  rule,  we 
will  consider  all  comments  received 
timely  and  respond  to  the  major  issues 
in  the  preamble  of  that  rule. 

List  of  Subjects  in  42  CFR  Part  1004 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare,  Peer  Review 
Organizations,  Penalties,  Reporting  and 
recordkeeping  requirements. 

Part  1004  would  be  revised  be  read  as 
follows: 

PART  1004— IMPOSITION  OF 
SANCTIONS  ON  HEALTH  CARE 
PRACTITIONERS  AND  PROVIDERS  OF 
HEALTH  CARE  SERVICES  BY  A  PEER 
REVIEW  ORGANIZATION 

Subpart  A — General  Provisions 

Sec. 

1004.1  Scope  and  definitions. 

Subpart  B — Sanctions  Under  the  PRO 
Program;  General  Provisions 

1004.10  Statutory  obligations  of 
practitioners  and  other  persons., 

1004.20  Sanctions. 

Subpait  C — PRO  Responsibilities 

1004.30  Basic  responsibilities. 

1004.40  Action  on  identification  of  a 
violation. 

1004.50  Meeting  with  a  practitioner  or 
other  person. 


1004.60  PRO  determination  of  a  violation. 
1004.70  PRO  action  on  final  determination 
of  a  violatioiL 

1004.80  PRO  report  to  the  OIG. 

1004.90  Basis  for  recommended  sanction. 

Subpart  D — OIG  Responsibilities 

1004.100  Acknowledgement  and  review  of 
report. 

1004.110  Notice  of  sanction. 

Subpart  E— Effect  and  Duration  of 
Exclusion 

1004.120  Effect  of  an  exclusion  on  program 
payments  and  services. 

1004.130  Reinstatement  after  exclusion. 

Subpart  F— Appeals 

1004.130  Appeal  rights. 

Authority:  42  U.S.C.  1302  and  1320c-5. 

Subpart  A— General  Provisions 

§  1 004.1  Scope  and  definitions. 

(a)  Scope.  This  part  implements 
section  1156  of  the  Act  (PROs)  by — 

(1)  Setting  forth  certain  obligations 
imposed  on  practitioners  and  providers 
of  services  under  Medicare; 

(2)  Establishing  criteria  and 
procedures  for  the  reports  required  from 
PROs  when  there  is  failure  to  meet  those 
obligations; 

(3)  Specifying  the  policies  and 
procedures  for  making  determinations 
on  violations  and  imposing  sanctions; 
and 

(4)  Defining  the  procedures  for 
appeals  by  the  affected  party  and  the 
procedures  for  reinstatements. 

(b)  Definitions.  As  used  in  this  part, 
unless  the  context  indicates  otherwise — 

Dentist  is  limited  to  licensed  doctors 
of  dental  surgery  or  dental  medicine. 

Economically  means  the  services  are 
provided  at  the  least  expensive, 
medically  appropriate  type  of  setting  or 
level  of  care  available. 

Exclusion  means  that  items  and 
services  furnished  or  ordered  (or  at  the 
medical  direction  or  on  the  prescription 
of  a  physician)  by  a  specified  health 
care  practitioner,  provider  or  other 
person  during  a  specified  period  are  not 
reimbursed  under  titles  V,  XVIII,  XIX,  or 
XX  of  the  Social  Security  Act. 

Gross  and  flagrant  violation  means  a 
violation  of  an  obligation  has  occurred 
in  one  or  more  instances  which  presents 
an  imminent  danger  to  the  health,  safety 
or  well-being  of  a  program  patient  or 
places  the  program  patient 
unnecessarily  in  hi^-risk  situations. 

Health  care  service  or  services  means 
services  or  items  for  w'hich  payment 
may  be  made  (in  whole  or  in  part)  under 
the  Medicare  or  State  health  care 
programs. 

Health  professional  shortage  area 
(HPSA)  means  an  area  designated  by  the 
Secretary  and  defined  in  42  CFR  5.2. 
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Metropolitan  Statistical  Area  means 
an  area  as  defined  by  the  Executive 
Office  of  Management  and  Budget. 

Obligation  means  any  of  the 
obligations  specified  at  section  1156(a) 
of  the  Act. 

Other  person  means  a  hospital  or 
other  health  care  facility,  an 
organization  or  an  agency  that  provides 
health  care  services  for  which  payment 
may  be  made  (in  whole  or  in  part)  under 
the  Medicare  or  State  health  care 
programs. 

Pattern  of  care  means  that  the  care 
under  question  has  been  demonstrated 
in  more  than  three  instances. 

Pharmacy  professional  is  a  term 
limited  to  individuals  who  are  licensed 
or  registered  to  provide  pharmaceutical 
services. 

Podiatric  professional  is  a  term 
limited  to  licensed  doctors  of  podiatric 
medicine. 

Practice  area  means  the  location 
where  over  50  percent  of  the 
practitioner’s  or  other  person’s  patients 
are  seen. 

Practitioner  means  a  physician  or 
other  health  care  professional  licensed 
under  State  law  to  practice  his  or  her 
profession. 

Primary  medical  care  professional  is 
a  term  limited  to  (i)  licensed  doctors  of 
medicine  and  doctors  of  osteopathy 
providing  direct  patient  care  who 
practice  in  the  fields  of  general  or  family 
practice,  general  internal  medicine, 
pediatrics,  obstetrics  and  gynecology, 
surgery,  and  any  other  specialty  that  is 
not  accommodated  by  the  remaining 
specialty  HPSA  designator,  or  (ii)  those 
facilities  where  care  and  treatment  is 
provided  to  patients  with  health 
problems  other  than  mental  disorders. 

PRO  area  means  the  geographic  area 
subject  to  review  by  a  particular  PRO. 

Provider  means  a  hospital  or  other 
health  care  facility,  agency,  or 
organization. 

Psychiatric  professional  is  a  term 
limited  to  licensed  doctors  of  medicine 
who  limit  their  practice  to  psychiatry  or 
to  those  facilities  where  care  and 
treatment  is  limited  to  patients  with 
mental  disorders. 

Rural  means  any  area  outside  an 
urban  area. 

Rural  health  professional  shortage 
area  means  any  health  professional 
shortage  area  located  outside  a 
Metropolitan  Statistical  Area. 

Sanction  means  an  exclusion  or 
monetary  penalty  that  the  Secretary  may 
impose  on  a  practitioner  or  other  person 
as  a  result  of  a  recommendation  fi-om  a 
PRO. 

Serious  risk  includes  situations  that 
may  involve  the  risk  of  unnecessary 
treatment,  prolonged  treatment,  lack  of 


treatment,  incorrect  treatment,  medical 
complication,  premature  discharge, 
physiological  or  anatomical  impairment, 
disability,  or  death. 

State  health  care  program  means  a 
State  plan  approved  imder  title  XIX,  any 
program  receiving  funds  under  title  V  or 
fi'om  an  allotment  to  a  State  imder  such 
title,  or  any  program  receiving  funds 
under  title  XX  or  from  an  allotment  to 
a  State  under  such  title. 

Substantial  violation  in  a  substantial 
number  of  cases  means  a  pattern  of 
providing  care  that  is  inappropriate, 
unnecessary,  or  does  not  meet 
recognized  professional  standards  of 
care,  or  is  not  supported  by  the 
necessary  documentation  of  care  as 
required  by  the  PRO. 

Urban  means  a  Metropolitan 
Statistical  Area  as  defined  by  the 
Executive  Officer  of  Management  and 
Budget. 

Vision  care  professional  is  a  term 
limited  to  licensed  doctors  of  medicine 
who  Umit  their  practice  to 
ophthalmology  and  to  doctors  of 
optometry. 

Subpart  B — Sanctions  Under  the  PRO 
Program;  General  Provisions 

§  1004.10  Statutory  obligations  of 
practitioners  and  other  persons. 

It  is  the  obligation  of  any  health  care 
practitioner  or  other  person  who 
furnishes  or  orders  health  care  services 
that  may  be  reimbursed  imder  the 
Medicare  or  State  health  care  programs 
to  ensure,  to  the  extent  of  his  or  her  or 
its  authority,  that  those  services  are — 

(a)  Provided  economically  and  only 
when,  and  to  the  extent,  medically 
necessary; 

(b)  Of  a  quality  that  meets 
professionally  recognized  standards  of 
health  care;  and 

(c)  Supported  by  evidence  of  medical 
necessity  and  quality  in  the  form  and 
fashion  and  at  such  time  that  the 
reviewing  PRO  may  reasonably  require 
(including  copies  of  the  necessary 
documentation  and  evidence  of 
compliance  with  pre-admission  or  pre¬ 
procedure  review  requirements)  to 
ensure  that  the  practitioner  or  other 
person  is  meeting  the  obligations 
imposed  by  section  1156(a)  of  the  Act. 

§1004.20  Sanctions. 

In  addition  to  any  other  sanction 
provided  under  law,  a  practitioner  or 
other  person  may  be — 

(a)  deluded  from  participating  in 
programs  under  titles  V,  XVIII,  XIX,  and 
XX  of  the  Social  Security  Act;  or 

(b)  In  lieu  of  exclusion  and  as  a 
condition  for  continued  participation  in 
titles  V,  XVIII,  XIX,  and  XX  of  the  Act, 


if  the  violation  involved  the  provision 
or  ordering  (or  at  the  medical  direction 
or  the  prescription  of  a  physician)  of 
health  care  services  that  were  medically 
improper  or  unnecessary,  required  to 
pay  an  amount  not  in  excess  of  the  cost 
of  the  improper  or  unnecessary  services 
that  were  furnished  or  ordered  (and 
prescribed,  if  appropriate).  The 
practitioner  or  other  person  will  be 
required  either  to  pay  the  monetary 
assessment  within  6  months  of  the  date 
of  notice  or  have  it  deducted  from  any 
sums  the  Federal  government  owes  the 
practitioner  or  other  person. 

Subpart  C — PRO  Responsibilities 

§  1004.30  Basic  responsibilities. 

(a)  The  PRO  must  use  its  authority  or 
influence  to  enlist  the  support  of  other 
professional  or  government  agencies  to 
ensure  that  each  practitioner  or  other 
person  complies  with  the  obligations 
specified  in  §  1004.10. 

(b)  When  the  PRO  identifies  situations 
where  the  obligations  specified  in 

§  1004.10  are  violated,  it  will  afford  the 
practitioner  or  other  person  reasonable 
notice  and  opportunity  for  discussion 
and,  if  appropriate,  a  suggested  method 
for  correcting  the  situation  and  a  time 
period  for  a  corrective  action  in 
accordance  with  §§  1004.40  and 
1004.60. 

(c)  The  PRO  must  submit  a  report  to 
the  OIG  after  the  notice  and  opportunity 
provided  under  paragraph  (b)  of  this 
section  and,  if  appropriate,  the 
opportunity  to  enter  into  and  complete 
a  corrective  action  plan  if  the  PRO 
determines  that  the  practitioner  or  other 
person  has — 

(1)  Failed  substantially  to  comply 
with  any  obligation  in  a  substantial 
number  of  instances;  or 

(2)  Grossly  emd  flagrantly  violated  any 
obligation  in  one  or  more  instances. 

(d)  The  PRO  report  to  the  OIG  must 
comply  with  the  provisions  of 

§  1004.80. 

(e)  If  a  practitioner  or  other  person 
relocates  to  another  PRO  area  prior  to  a 
determination  of  a  violation  or  sanction 
recommendation,  and  the  originating 
PRO— 

(1)  Is  able  to  make  a  determination, 
the  originating  PRO  must,  as 
appropriate,  close  the  case  or  forward  a 
sanction  recommendation  to  the  OIG;  or 

(2)  Cannot  make  a  determination,  the 
originating  PRO  must  forweud  all 
documentation  regarding  the  case  to  the 
PRO  with  jurisdiction,  and  notify  the 
practitioner  or  other  person  of  this 
action. 

(f)  The  PRO  must  deny  payment  for 
services  or  items  furnished  or  ordered 
(or  at  the  medical  direction  or  on  the 


Federal  Register  /  Vol.  59,  No.  39  /  Monday,  February  28,  1994  /  Proposed  Rules 


9457 


prescription  of  an  excluded  physician) 
by  an  excluded  practitioner  or  other 
person  when  the  PRO  identifies  the 
services  or  items.  It  must  report  the 
findings  to  the  Health  Care  Financing 
Administration. 

§  1004.40  Action  on  Identification  of  a 
violation. 

When  a  PRO  identifies  a  violation,  it 
must — 

(a)  Indicate  whether  the  violation  is  a 
gross  and  flagrant  violation  or  is  a 
substantial  violation  in  a  substantial 
number  of  cases;  and 

(b)  Send  the  practitioner  or  other 
person  written  notice  of  the 
identification  of  a  violation  containing 
the  following  information — 

(1)  The  obligation(s)  involved; 

(2)  The  situation,  circumstances  or 
activity  that  resulted  in  a  violation; 

(3)  The  authority  and  responsibility  of 
the  PRO  to  report  violations  of 
obligations; 

,  (4J  A  suggested  method  for  correcting 

the  situation  and  a  time  period  for 
corrective  action,  if  appropriate; 

(5)  The  sanction  that  the  PRO  could 
recommend  to  the  OIG  if  the  violation 
continues; 

(6)  The  right  of  the  practitioner  or 
other  person  to  submit  to  the  PRO 
within  30  days  of  receipt  of  the  notice 
additional  information  or  a  written 
request  for  a  meeting  with  the  PRO  to 
review  and  discuss  the  finding,  or  both. 
The  date  of  receipt  is  presumed  to  be  5 
days  after  the  date  on  the  notiqe,  unless, 
there  is  a  reasonable  showing  to  the 
contrary.  The  notice  will  also  state  that 
if  a  meeting  is  requested — 

(i)  It  will  be  held  within  30  days  of 
receipt  by  the  PRO  of  the  request,  but 
may  be  extended  for  good  cause; 

(ii)  The  practitioner  or  other  person 
may  have  an  attorney  present;  and 

(iii)  The  attorney,  if  present,  will  be 
permitted  to  make  opening  and  closing 
remeirks,  ask  clarifying  questions  at  the 
meeting  and  assist  the  practitioner  or 
other  person  in  presenting  the  testimony 
of  expert  witnesses  who  may  appear  on 
the  practitioner’s  or  other  person’s 
behalf;  and 

(7)  A  copy  of  the  material  used  by  the 
PRO  in  arriving  at  its  finding. 

§  1 004.50  Meeting  with  a  practitioner  or 
other  person. 

If  the  practitioner  or  other  person 
requests  a  meeting  with  the  PRO — 

(a)  The  PRO  panel  that  meets  with  the 
practitioner  or  other  person  must 
consist  of  a  minimum  of  3  physicians; 

(b)  No  physician  member  of  the  PRO 
panel  may  be  in  direct  economic 
competition  with  the  practitioner  or 
other  person  being  considered  for 
sanction; 


(c)  The  PRO  must  ensure  that  no 
physician  member  of  the  PRO  panel  has 
a  substantial  personal  bias  against  the 
practitioner  or  other  person  being 
considered  for  sanction; 

(d)  At  least  one  member  of  the  PRO 
panel  meeting  with  the  practitioner  or 
other  person  should  practice  in  a  similar 
area,  e.g.,  urban  or  rural,  and  at  least  one 
member  of  the  panel  must  be  in  the  ■ 
same  specialty  (both  requirements  could 
be  met  by  a  single  individual); 

(e)  If  the  practitioner  or  other  person 
has  an  attorney  present,  that  attorney 
will  be  permitted  to  make  opening  and 
closing  remarks,  ask  clarifying  questions 
and  assist  the  practitioner  or  other 
person  in  presenting  the  testimony  of 
expert  witnesses  who  may  appear  on  the 
practitioner’s  or  other  person’s  behalf; 

(f)  A  reviewing  physician  who 
recommends  to  file  PRO  that  a 
practitioner  or  other  person  be 
sanctioned  may  not  vote  on  the  sanction 
panel’s  determination; 

.  (g)  The  PRO  may  allow  the 
practitioner  or  other  person  5  working 
days  after  the  meeting  to  provide  the 
PRO  additional  relevant  information 
that  may  affect  its  decision;  and 

(h)  A  verbatim  record  must  be  made 
of  the  meeting  and  must  be  made 
available  to  the  practitioner  or  other 
person  promptly. 

§  1004.60  PRO  determination  of  a 
violation. 

(a)  On  the  basis  of  any  additional 
information  received,  the  PRO  will 
affirm  or  modify  its  finding.  If  the  PRO 
affirms  its  findings,  it  may  suggest  in 
writing  a  method  for  correcting  the 
situation  and  a  time  period  for 
corrective  action.  'This  CAP  could 
correspond  with,  or  be  a  continuation 
of,  a  prior  CAP  or  be  a  new  proposal 
based  on  additional  information 
received  by  the  PRO.  If  the  issue  has 
been  resolved  to  the  PRO’S  satisfaction, 
the  PRO  may  modify  its  initial  finding 
and  close  the  case. 

(b)  The  PRO  must  give  written  notice 
to  the  practitioner  or  other  person  of  any 
action  it  takes  as  a  result  of  the 
additional  information  received,  as 
specified  in  §  1004.70. 

(c)  At  least  one  memher  of  the  PRO 
who  is  a  participant  in  the  finding  to 
recommend  to  file  OIG  that  a 
practitioner  or  other  person  be 
sanctioned  should  practice  in  a  similar 
area,  e.g.  urban  or  rural,  and  at  least  one 
member  of  the  panel  must  be  in  the 
same  specialty.  Both  requirements  could 
be  met  by  a  single  individual.  In 
addition,  no  one  at  the  PRO  who  is  a 
participant  in  such  a  finding  may  be  in 
direct  economic  competition  with,  or 
have  a  substantial  bias  against,  the 


practitioner  or  other  person  being 
recommended  for  sanction. 

§  1004.70  PRO  action  on  final 
determination  of  a  violation. 

If  the  issue  is  not  resolved  to  the 
PRO’S  satisfaction  as  specified  in 
§  1004.60(a),  the  PRO  must — 

(a)  Submit  its  report  and 
recommendation  to  the  OIG; 

(b)  Send  the  affected  practitioner  or 
other  person  a  concurrent  final  notice, 
with  a  copy  of  all  the  material  that  is 
being  forwarded  to  the  OIG,  advising 
that — 

(1)  The  PRO  recommendation  has 
been  submitted  to  the  OIG; 

(2)  The  practitioner  or  other  person 
has  30  days  from  receipt  of  this  final 
notice  to  submit  any  additional  written 
material  or  documentary  evidence  to  the 
OIG  at  its  headquarters  location.  The 
date  of  receipt  is  presumed  to  be  5  days 
after  the  date  on  the  notice,  imless  there 
is  a  reasonable  showing  to  the  contrary; 
and 

(3)  Due  to  the  120-day  statutory 
requirement  specified  in  §  1004.100(e), 
the  period  for  submitting  additional 
information  will  not  be  extended  and 
any  material  received  by  the  OIG  after 
the  30-day  period  will  not  be 
considered;  and 

(c)  Provide  notice  to  the  State  medical 
board  or  to  other  appropriate  licensing 
boards  for  other  practitioner  types  when 
it  submits  a  report  and  recommendation 
to  the  OIG  with  respect  to  a  physician 
whom  the  board  is  responsible  for 
licensing. 

§  1004.80  PRO  report  to  the  OIG. 

(a)  Manner  of  reporting.  If  the 
violation(s)  identified  by  the  PRO  have 
not  be  resolved,  it  must  submit  a  report 
and  recommendation  to  the  OIG  at  the 
field  office  with  jurisdiction. 

(b)  Content  of  report.  The  PRO  report 
must  include  the  following 
information — 

(1)  Identification  of  the  practitioner  or 
other  person  and,  when  applicable,  the 
name  of  the  director,  administrator  or 
owner  of  the  entity  involved; 

(2)  The  type  of  health  care  services 
involved; 

(3)  A  description  of  each  failure  to 
comply  with  an  obligation,  including 
specific  dates,  places,  circumstances 
and  other  relevant  facts; 

(4)  Pertinent  dociunentary  evidence; 

(5)  Copies  of  written  correspondence, 
including  reports  of  conversations  with 
the  practitioner  or  other  person 
regarding  the  violation  and,  if 
applicable,  a  copy  of  the  verbatim 
transcript  of  the  meeting  with  the 
practitioner  or  other  person; 

(6)  The  PRO’S  determination  that  an 
obligation  under  section  1156(a)  of  the 
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Act  has  been  violated  and  that  the 
violation  is  substantial  and  has  occurred 
in  a  substantial  number  of  cases  or  is 
gross  and  flagrant; 

(7)  A  case-by-case  analysis  and 
evaluation  of  any  additional  information 
provided  by  the  practitioner  or  other 
person  in  response  to  the  PRO’S  initial 
determination; 

(8)  A  copy  of  the  corrective  action 
plan  that  was  developed  and 
documentation  of  the  results  of  such 
plan  or  an  explanation  of  why  such  a 
corrective  action  plan  was  not 
appropriate.  Any  violations  identified 
during  the  corrective  action  plan  will  be 
used  to  support  the  PRO’S 
recommendation  regarding  inability  or 
unwillingness  in  accordance  with 

§  1004.80(c)(6)  and  not  as  a  basis  for  the 
sanction; 

(9)  The  number  of  admissions  by  the 
practitioner  or  other  person  reviewed  by 
the  PRO  during  the  period  in  which  the 
violation(s)  were  identified; 

(10)  Th“  professional  qualifications  of 
the  PRO’S  reviewers;  and 

(11)  The  PRO’S  sanction 
recommendation. 

(c)  PRO  recommendation.  The  PRO 
must  specify  in  its  report — 

(1)  The  sanction  recommended: 

(2)  The  amount  of  the  monetary 
penalty  recommended,  if  applicable; 

(3)  TTie  period  of  exclusion 
recommended,  if  applicable; 

(4)  The  availability  of  alternative 
sources  of  services  in  the  community 
with  supporting  information; 

(5)  The  county  or  counties  in  which 
the  practitioner  or  other  porson 
furnishes  services;  and 

(6)  A  recommendation  with 
supporting  documentation  as  to  whether 
the  practitioner  or  other  jierson  is 
unable  or  unwilling  substantially  to 
comply  with  the  obligation  that  was 
violated  ar  d  the  basis  for  that 
recommendation. 

§1004.90  Basis  for  recommended 
sanction. 

The  PRO’S  specific  recommendation 
must  be  based  on  documentation 
provided  to  the  OIG  showing  its 
consideration  of — 

(a)  The  type  of  offense  involved; 

'  (b)  The  severity  of  the  offense; 

(c)  The  deterrent  value; 

(d)  The  practitioner’s  or  other 
person’s  previous  sanction  record; 

(e)  The  availability  of  alternative 
sources  of  services  in  the  community: 
and 

(fl  Any  other  factors  that  the  PRO 
considers  relevant,  such  as  the  duration 
of  the  problem. 


Subpart  0 — OIG  Responsibilities 

§  1 004.1 00  Acknowledgement  and  review 
of  report 

(a)  Acknowledgement.  The  OIG  will 
inform  the  PRO  of  the  date  it  received 
the  PRO’S  repmrt  and  recommendation. 

(b)  Review.  The  OIG  will  review  the 
PRO  report  and  recommendation  to 
determine  whether — 

(1)  The  PRO  has  followed  the 
regulatory  requirements  of  part  1004; 

(2)  A  violation  has  occurred;  and 

(3)  The  practitioner  or  other  p)erson 
has  demonstrated  an  unwillingness  or 
lack  of  ability  substantially  to  comply 
with  an  obligation. 

(c)  Rejection  of  the  PRO 
recommendation.  If  the  OIG  decides 
that  a  sanction  is  not  warranted,  it  will 
notify  the  PRO  that  recommended  the 
sanction,  the  affected  practitioner  of 
other  person,  and  the  licensing  board 
informed  by  the  PRO  of  the  sanction 
recommendation  that  the 
recommendation  is  rejected. 

(d)  Decision  to  sanction.  If  the  OIG 
decides  that  a  violation  of  obligations 
has  occurred,  it  will  determine  the 
appropriate  sanction  by  considering — 

(1)  The  recommendation  of  the  PRO; 

(2)  The  type  of  offense; 

(3)  The  severity  of  the  offense: 

(4  The  previous  sanction  record  of  the 
practitioner  or  other  person; 

(5)  The  availability  of  alternative 
sources  of  services  in  the  community; 

(6)  Any  prior  problems  the  Medicare 
or  State  health  care  programs  have  had 
with  the  practitioner  or  other  person; 

(7)  Whether  the  practitioner  or  other 
person  is  unable  or  unwilling  to  comply 
substantially  with  the  obligations, 
including  whether  he,  she  or  it  entered 
into  a  corrective  action  plan  prior  to  the 
PRO’S  recommendation  emd,  if  so, 
whether  he,  she  or  it  successfully 
completed  such  corrective  action  plan; 
and 

(8)  Any  other  matters  relevant  to  the 
particular  case. 

(e)  Exclusion  sanction.  If  the  PRO 
submits  a  recommendation  for 
exclusion  to  the  OIG,  and  a 
determination  is  not  made  by  the  120th 
day  after  actual  receipt  by  the  OIG,  the 
exclusion  sanction  recommended  will 
become  effective  and  the  OIG  will 
provide  notice  in  accordance  with 

§  1004.110(f). 

(f)  Monetary  penalty.  If  the  PRO 
recommendation  is  to  assess  a  monetary 
penalty,  the  120-day  provision  does  not 
apply  and  the  OIG  will  provide  notice 
in  accordance  with  §  1004.1 10(a)-{e). 

§  1004.1 10  Notice  of  sanction. 

(a)  The  OIG  must  notify  the 
practitioner  or  other  person  of  the 


adverse  determination  and  of  the 
sanction  to  be  imposed. 

(b)  The  sanction  is  effective  15  days 
from  the  date  of  receipt  of  the  notice. 

The  date  of  receipt  is  presumed  to  be  5 
days  after  the  date  on  the  notice,  unless 
there  is  a  reasonable  showing  to  the 
contrary. 

(c)  The  notice  must  specify — (1)  The 
legal  and  factual  basis  for  the 
determination: 

(2)  The  sanction  to  be  imposed; 

(3)  The  effective  date  ana,  if 
appropriate,  the  duration  of  the 
exclusion; 

(4)  The  appeal  rights  of  the 
practitioner  or  other  person; 

(5)  The  opportunity  to  provide 
alternative  notification;  and 

(6)  In  the  case  of  exclusion,  the 
earliest  date  on  which  the  OIG  will 
accept  a  request  for  reinstatement. 

(d)  Patient  notification:  (l)(i)  The  OIG 
will  provide  a  sanctioned  practitioner  or 
other  person  an  opportunity  to  elect  to 
inform  each  of  their  patients  of  the 
sanction  action.  In  order  to  elect  this 
option,  the  sanctioned  practitioner  or 
other  person  must,  within  30  calendar 
days  from  receipt  of  the  OIG  notice, 
inform  both  new  and  existing  patients 
through  written  notification — ^based  on  a 
suggested  (non-mandatory)  model 
provided  to  the  sanction^  individual 
by  the  OIG — of  the  sanction  and,  in  the 
case  of  an  exclusion,  its  effective  date 
and  duration.  In  addition,  the 
practitioner  or  other  person  must  notify 
all  new  patients  orally  at  the  time  such 
prospective  patients  set  an  appointment 
for  the  provision  of  services.  If  the 
sanctioned  party  is  a  hospital,  it  must 
notify  all  physicians  having  privileges  at 
the  hospital,  and  must  post  a  notice  in 
its  emergency  room,  business  office  and 
in  all  affiliated  entities  regarding  the 
exclusion.  The  date  of  receipt  is 
presumed  to  be  5  days  after  the  date  of 
the  notice,  unless  there  is  a  reasonable 
showing  to  the  contrary.  Within  this 
time  period,  the  practitioner  or  other 
person  must  also  sign  and  return  the 
certification  that  the  OIG  will  provide 
with  the  notice. 

(ii)  The  certification  will  provide  that 
the  practitioner  or  other  person — 

(A)  Has  informed  each  of  his,  her  or 
its  patients  in  writing  that  the 
practitioner  or  other  person  has  been 
sanctioned,  or  if  a  hospital,  has 
informed  all  physicians  having 
privileges  at  the  hospital  that  it  has  been 
sanctioned: 

(B)  If  excluded  from  Federal 
programs,  has  informed  his,  her  or  its 
existing  patients  in  writing  that  the 
programs  will  not  pay  for  items  and 
services  furnished  or  ordered  (or  at  the 
medical  direction  or  on  the  prescription 
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of  an  excluded  physician)  by  the 
practitioner  or  other  person  until  they 
are  reinstated,  or  if  a  hospital,  has 
provided  this  information  to  all 
physicians  having  privileges  at  that 
hospital; 

(C)  If  excluded  from  Federal 
programs,  will  provide  new  patients — or 
if  a  hospital,  physicians  requesting 
privileges  at  that  hospital— oral 
information  of  both  the  sanction  and 
that  the  programs  will  not  pay  for 
services  provided  prior  to  furnishing  or 
ordering  (or  in  the  case  of  an  excluded 
physician,  medically  directing  or 
prescribing)  services,  and  written 
notification  at  the  time  of  the  provision 
of  services; 

(D)  If  excluded  from  Federal  programs 
and  is  an  entity  such  as  a  hospital,  will 
post  a  notice  in  its  emergency  room, 
business  office  and  in  all  affiliated 
entities  that  the  programs  will  not  pay 
for  services  provided  prior  to  furnishing 
or  ordering  services;  and 

(E)  Certifies  to  the  truthfulness  and 
accuracy  of  the  notification  and  the 
statements  in  the  certification. 

(2)  If  the  sanctioned  practitioner  or 
other  person  does  not  inform  his  or  her 
patients  and  does  not  return  the 
required  certification  within  the  30-day 
period,  or  if  the  sanctioned  practitioner 
or  other  person  returns  the  certification 
within  the  30-day  period  but  the  OIG 
obtains  reliable  evidence  that  such 
person  nevertheless  has  not  adequately 
informed  new  and  existing  patients  of 
the  sanction,  the  OIG  will  see  that  the 
public  is  notified  directly  of  the  identity 
of  the  sanctioned  practitioner  or  other 
person,  the  obligation  that  has  been 
violated,  and  the  effective  date  and 
duration  of  any  exclusion. 

(3)  If  the  sanctioned  practitioner  or 
other  person  is  entitled  to  a  preliminary 
hearing  in  accordance  with 

§  1004.140(a)  and  requests  such  a 
preliminary  hearing,  he,  she  or  it  would 
have  30  days,  from  the  date  of  receipt 
of  the  administrative  law  judge’s  (ALJ’s) 
decision  that  he,  she  or  it  poses  a  risk 
to  program  beneficiaries,  to  provide 
certification  to  the  OIG  in  accordance 
with  §  1004.110(d)(1).  The  date  of 
receipt  is  presumed  to  be  5  days  after 
the  date  of  the  ALJ’s  decision,  unless 
there  is  a  reasonable  showing  to  the 
contrary. 

(e)  Notice  of  the  sanction  is  also 
provided  to  the  following  entities  as 
appropriate — 

(1)  The  PRO  that  originated  the 
sanction  report; 

(2)  PROS  in  adjacent  areas; 

(3)  State  Medicaid  fraud  control  units 
and  State  licensing  and  accreditation 
bodies; 
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(4)  Appropriate  program  contractors 
and  State  agencies; 

(5)  Hospitals,  including  the  hospital 
where  the  sanctioned  individual’s  case 
originated  and  where  the  individual 
currently  has  privileges,  if  known; 
skilled  nursing  facilities,  home  health 
agencies,  and  health  maintenance 
organizations  and  Federally-funded 
community  health  centers  where  the 
practitioner  or  other  person  works; 

(6)  Medical  societies  and  other 
professional  organizations;  and 

(7)  Medicare  carriers  and  fiscal 
intermediaries,  health  care  prepayment 
plans  and  other  affected  agencies  and 
organizations. 

(f)  If  an  exclusion  sanction  is  not 
effected  because  a  decision  was  not 
made  within  120  days  after  receipt  of 
the  PRO  recommendation,  notification 
is  as  follows — 

(1)  The  OIG  notifies  the  practitioner 
or  other  person  that  the  exclusion  is 
effective  20  days  from  the  date  of  the 
notice; 

(2)  Notice  of  the  sanction  is  also 
provided  as  specified  in  paragraph  (e)  of 
this  section;  and 

(3)  As  soon  as  possible  after  the  120th 
day,  the  OIG  will  issue  a  notice  to  the 
practitioner  or  other  person  affirming 
the  PRO  recommendation  or  modifying 
the  recommendation  based  on  the  OIG’s 
review  of  the  case. 

Subpart  E — Effect  and  Duration  of 
Exclusion 

§  1004.120  Effect  of  an  exclusion  on 
program  payments  and  services. 

The  effect  of  an  exclusion  is  set  forth 
in  §  1001.1901  of  this  chapter. 

§1004.130  Reinstatement  after  exclusion. 

A  practitioner  or  other  person  who 
has  been  excluded  in  accordance  with 
this  part  may  apply  for  reinstatement  at 
the  end  of  the  period  of  exclusion.  The 
OIG  will  consider  any  request  for 
reinstatement  in  accordance  with 
provisions  of  §§  1001.3001  through 
1001.3005  of  this  chapter. 

Subpart  F— Appeals 

§  1004.140  Appeal  rights. 

(a)  Right  to  preliminary  hearing.  (l)(i) 
A  practitioner  or  other  person  excluded 
from  participation  in  Medicare  and  any 
State  health  care  programs  under 
section  1156  of  the  Act  may  request  a 
preliminary  hearing  if  the  location 
where  services  are  rendered  to  over  50 
percent  of  the  practitioners’s  or  other 
person’s  patients  at  the  time  of  the 
exclusion  notice  is  in  a  rural  HPSA  or 
in  a  coimty  with  a  population  of  less 
than  70.000. 
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(ii)  Unless  the  practitioner’s  or  other 
person’s  practice  meets  the  definition 
for  psychiatric  professional,  vision  care 
professional,  dental  professional, 
podiatric  professional  or  pharmacy 
professional,  the  HPSA  used  by  the  OIG 
for  determination  of  entitlement  to  a 
preliminary  hearing  will  be  the  HPSA 
list  for  primary  medical  care 
professional. 

(iii)  Information  on  the  population 
size  of  a  county  in  order  to  determine 
entitlement  to  a  preliminary  hearing 
will  be  obtained  by  the  OIG  from  the 
responsible  officials  of  that  county. 

(2) (i)  A  request  for  a  preliminEury 
hearing  must  be  made  in  writing  and 
received  by  the  Departmental  Appeals 
Board  (DAB)  no  later  than  the  15th  day 
after  the  notice  of  exclusion  is  received 
by  a  practitioner  or  other  person.  The 
date  of  receipt  of  the  notice  of  exclusion 
by  the  practitioner  or  other  person  is 
presiuned  to  be  5  days  after  the  date 
appearing  on  the  notice,  unless  tliere  is 
a  reasonable  showing  to  the  contrary. 

(ii)  A  request  for  a  preliminary 
hearing  will  stay  the  effective  date  of  the 
exclusion  pending  a  decision  of  the  ALJ 
at  the  preliminary  hearing,  and  all  the 
parties  informed  by  the  OIG  of  the 
exclusion  will  be  notified  of  the  stay. 

(iii)  A  request  for  a  preliminary 
hearing  received  after  the  15-day  period 
has  expired  will  be  treated  as  a  request 
for  a  hearing  before  an  ALJ  in 
accordance  with  paragraph  (b)  of  this 
section. 

(iv)  If  the  practitioner  or  other  person 
exercises  his,  her  or  its  right  to  a 
preliminary  hearing,  such  a  hearing 
must  be  held  by  the  ALJ  in  accordance 
vdth  paragraph  (a)(3)(i)  of  this  section 
unless  the  OIG  waives  it  in  accordance 
with  paragraph  (a)(6)(i)  of  this  section. 

(v)  The  ALJ  cannot  consolidate  the 
preliminary  hearing  with  a  full  hearing 
without  the  approval  of  all  parties  to  the 
hearing. 

(3) (i)  The  preliminary  hearing  will  be 
conducted  by  an  ALJ  of  the  DAB  in  a 
city  that  the  ALJ  deems  equitable  to  all 
parties.  The  ALJ  will  conduct  the 
preliminary  hearing  and  render  a 
decision  no  later  than  45  days  after 
receipt  of  the  request  for  such  a  hearing 
by  the  DAB.  Date  of  receipt  by  the  DAB 
is  presumed  to  be  5  days  after  the  date 
on  the  request  for  a  preliminary  hearing, 
unless  there  is  a  reasonable  showing  to 
the  contrary.  A  reasonable  extension  to 
the  45-day  period  of  up  to  15  days  may 
be  requested  by  any  party  to  the 
preliminary  hearing  and  such  a  request 
may  be  granted  upon  concurrence  by  all 
parties  to  the  preliminary  hearing.  Such 
request  must  be  received  no  later  than 

^15  days  prior  to  the  scheduled  date  of 
the  preliminary  hearing. 
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(ii)  The  only  issue  to  be  heard  and 
decided  on  at  the  preliminary  hearing  is 
whether  the  practitioners’s  or  other 
person’s  continued  participation  in  the 
Medicare  and  State  health  care 
programs  during  the  appeal  of  the 
exclusion  before  an  AL)  would  place 
program  beneficiaries  at  serious  risk. 

(in)  In  the  interest  of  time,  the  ALJ 
may  issue  an  oral  decision  to  be 
followed  by  a  written  decision. 

(iv)  In  those  cases  where  the  AL]  has 
stayed  an  exclusion  after  a  preliminary 
hearing,  a  full  hearing  must  he  held  and 
a  decision  rendered  by  the  ALJ  within 
6  months.  If,  for  any  reason,  the  request 
for  a  full  hearing  before  the  ALJ  is 
withdrawn  or  dismissed,  the  exclusion 
for  the  period  that  has  not  been  served 
will  be  effev^tive  5  days  after  the  notice 
of  the  withdrawal  or  dismissal  is 
received  in  the  OIG  headquarters. 

(4)  The  preliminary  hearing  decision 
is  not  appealable  or  subject  to  further 
administrative  or  judicial  review. 

(5)  A  practitioner  or  other  person 
foimd  at  the  preliminary  hearing  not  to 
place  program  beneficiaries  at  serious 
risk,  but  later  determined  to  have  been 
properly  excluded  from  program 
participation  after  a  full  hearing  before 
an  ALJ,  is  not  entitled  to  have  the 
exclusion  stayed  further  during  an 
appeal  to  the  DAB.  Exclusions  in  such 
instances  will  be  effective  5  days  after 
receipt  of  the  ALJ  decision  in  the  OIG 
headquarters. 

(6) u)  After  notice  of  a  timely  request 
for  a  preliminary  hearing,  the  OIG  may 
determine  that  ^e  practitioner’s  or 
other  person’s  continued  program 
participation  during  the  appeal  before 
the  ALJ  will  not  program  beneficiaries  at 
serious  risk  and  waive  the  preliminary 
hearing.  Under  these  circumstances,  the 
exclusion  will  be  stayed  pending  the 
decision  of  the  ALJ  sifter  a  full  hearing. 
The  hearing  must  be  held,  and  a 
decision  reached,  within  6  months. 

(ii)  If  the  OIG  decides  to  waive  the 
preliminary  hearing,  the  request  for  the 
preliminary  hearing  will  be  considered 
a  request  for  a  hearing  before  the  ALJ  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  Right  to  administrative  review.  (1) 
A  practitioner  of  other  person 
dissatisfied  with  an  OIG  determination, 
or  an  exclusion  that  results  from  a 
determination  not  being  made  within 
120  days,  is  entitled  to  appeal  such 
sanction  in  accordance  with  part  1005 
of  this  chapter. 

(2)  Due  to  the  120-day  statutory 
requirement  specified  in  §  1004.100(e), 
the  following  Umitations  apply — 

(i)  The  period  of  time  for  submitting 
additional  information  will  not  be 
extended. 


(ii)  Any  material  received  by  the  HHS 
after  the  30-day  period  allow^  will  not 
be  considered  by  the  ALJ  or  the  DAB. 

(3)  The  OIG’s  determination  continues 
in  effect  unless  reversed  by  a  hearing. 

(c)  Rights  to  judicial  review.  Any 
practitioner  or  other  person  dissatisfied 
with  a  final  decision  of  the  Secretary 
may  file  a  civil  action  in  accordance 
with  the  provisions  of  section  205 (s)  of 
the  Act. 

Dated:  October  18, 1993. 

Bryan  B.  Mitchell, 

Principal  Deputy  Inspector  General. 

Approved:  December  2, 1993. 

Donna  E.  Shalala, 

Secretary. 

(FR  Doa  94-4321  Filed  2-25-94;  8:45  am) 
BILUNG  CODE  4150-04-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFR  Part  73 

[MM  Docket  No.  93-315;  RM-8320] 

Radio  Broadcasting  Services; 
Huntsville,  MO 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  document  dismisses  a 
Notice  of  Proposed  Rule  Making  issued 
in  response  to  a  request  filed  by 
Contemporary  Broadcasting,  Inc.  for  the 
substitution  of  Chemnel  27^1  for 
Channel  278C2  at  Himtsville,  Missouri. 
See  59  FR  1366,  January  10, 1994. 
Contemporary  Broadcasting,  Inc. 
requested  dismissal  of  the  rule  making 
as  it  has  filed  an  application  for  Channel 
278C1  at  Huntsville,  Missouri,  under 
the  one-step  process.  With  this  action, 
this  proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conunission’s  Report 
and  Order,  MM  Docket  No.  93-315, 
adopted  January  24, 1994,  and  released 
February  9, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
Inspection  and  copying  during  normal 
business  hours  in  the  Commission’s 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  frx)m  the  Commission’s 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037,  (202)  857-3800. 


List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  94-4460  Filed  2-25-94:  8:45  am) 
BtLUNG  CODE  C712-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  659 
(Docket  No.  92-D] 

RiN2132-AA39 

Rail  Fixed  Guideway  Systems;  State 
Safety  Oversight 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Proposed  rule;  notice  of  hearing; 
extension  of  the  comment  period. 

SUMMARY:  On  December  9, 1993,  the 
Federal  Transit  Administration  (FTA) 
issued  a  Notice  of  Proposed  Rulemaking 
(NPRM)  for  its  Rail  Fixed  Guideway 
Systems  State  Safety  Oversight  program. 
FTA  has  decided  to  hold  a  public 
hearing  in  conjunction  with  an 
American  Public  Tremsit  Association 
meeting  which  occurs  after  the  close  of 
the  comment  period  annoimced  in  the 
NPRM.  This  dociunent  accordingly 
reopens  the  comment  period  and 
annoimces  the  public  hearing. 

DATES:  Comments  on  this  proposed  rule 
must  be  submitted  by  Mardi  22, 1994. 
The  public  hearing  will  be  held  at  8  a.m. 
(EST)  on  March  8, 1994.  For  further 
information  see  the  SUPPLEMENTARY 
INFORMATION  section  of  this  preamble. 
ADDRESSES:  Comments  on  the  NPRM 
should  be  sent,  in  duplicate,  to  Docket 
No.  92-D,  Docket  Clerk,  room  9316, 
Office  of  the  Chief  Counsel,  Federal 
Transit  Administration,  400  7th  Street, 
SW.,  Washington,  DC  20590.  Those 
wishing  the  agency  to  acknowledge 
receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard  with  their  conunents.  All 
comments  will  be  available  for  review 
by  the  public  at  this  address  from  9  a.m. 
to  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  public 
hearing  will  be  held  at  8:00  a.m.  (EST) 
on  March  8, 1994  at  the  J.  W.  Marriott 
Hotel,  1331  Pennsylvania  Avenue,  NW., 
Washington,  DC  20004.  For  further 
information  see  the  SUPPLEMENTARY 
INFORMATION  section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues;  Franz  Gimmler,  Deputy 
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Associate  Administrator  for  Safety,  or 
Roy  Field,  Transit  Safety  Specialist, 
bofib  of  the  Office  of  Safety  and  Security, 
Federal  Transit  Administration,  f2QZ) 
366-2896  (telephone)  or  (202)  36&-3765 
(fax).  For  legal  issues:  Nancy  Zaczek  or 
Daniel  Duff,  Office  of  the  CHef  Counsel, 
Federal  Transit  Administration,  (202) 
366-4011. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

FTA  published  a  Notice  of  Proposed 
Rulemaking  (NFRM)  in  the  Federal 
Register  on  December  9, 1993,  at  58  FR 
64856,  concerning  the  creation  of  a  State 
oversight  agency  that  would  develop 
certain  procedures  for  overseeing  the 
safety  of  rail  fixed  guideway  systems. 
FTA  has  determined  that  a  public 
hearing  would  help  in  the  development 
of  the  final  rule.  FTA  accordingly  will 
hold  the  hearii^  in  conjunction  with  a 
conference  sponsored  by  the  American 
Public  Transit  Association  (APTA), 
which  will  be  attended  by  State  and 
local  transit  representatives.  The 
hearing  will  be  held  on  March  8, 1994. 
Because  of  this  action,  FTA  is  extending 
the  comment  period. 

Information  on  the  PubKc  Hearing 

The  hearing  will  be  held  on  March  8, 
1994,  in  the  Grand  Ballroom — Salon  D 
at  the  J.W.  Marriott  Hotel,  1331 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20004.  It  will  b^n  at  8  a.m.  (EST). 

Those  interested  in  providing 
comments  on  the  NPRM  may  respond  in 
writing  to  the  docket  or  participate  in 


the  public  hearings  and  are  encouraged 
to  do  both. 

FTA  has  established  the  following 
procedures  to  facilitate  the  hearings. 
Those  wishing  to  participate  in  the 
public  hearings  should  contact  either 
Mr.  Franz  Gimmlei  or  Mr.  Roy  Field  by 
telephone  at  (202)  366-2896,  by  fax  at 
(202)  366-3765,  or  in  writing  at  the 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  at  least  three  business 
days  before  the  hearing  is  to  be  held  or 
register  with  the  FTA  on  the  day  of  the 
hearing.  Those  contacting  FTA  at  least 
three  business  days  before  the  hearing  is 
scheduled  may  request  a  particular  time 
to  testify.  FTA  will  try  to  accommodate 
those  requests. 

For  those  who  have  not  contacted 
FTA  at  least  three  business  days  in 
advance,  a  registration  desk  will  be 
available  at  the  hearing  site  on  the  day 
of  the  hearing.  Individuals  may  register 
beginning  one  hour  before  the  hearing  is 
scheduled  to  start.  The  registration  desk 
will  remain  op«i  until  the  hearing 
begins,  after  which  FTA  staff  will  try  to 
accommodate  late  registrants.  Time 
permitting,  individuals  will  testify  in 
the  order  in  which  they  have  registered. 

Those  who  request  to  testify  may  be 
given  ten  minutes  to  make  a  statement 
or  present  other  relevant  documents 
which  will  be  included  in  the  docket. 
FTA  encourages  those  individuals  to 
submit  a  written  statement  which  will 
also  be  included  in  the  docket. 

Those  individuals  in  need  of  an  oral 
interpreter  should  inform  Mr.  Cimmler 
or  Mr.  Field  of  that  need  also  at  least 


three  business  days  before  the  hearing  is 
to  be  held.  Unless  requested  three 
business  days  before  the  hearing,  an  oral 
interpreter  will  not  be  provided. 

A  hearing  officer  will  preside  over  the 
hearing.  The  hearing  officer  may  make 
a  statement  to  clarify  issues  or  facilitate 
discussion  during  the  hearing .  Any 
statements  the  hearing  officer  makes 
during  a  hearing  are  not  intended  to  be 
and  should  not  be  construed  as  a 
position  of  the  FTA  with  respect  to  the 
NPftM  or  any  fidure  rulemal^g. 

The  hearing  will  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
hearing  will  be  included  in  the  ofilcial 
rulem^ung  Docket  92-D  and  be 
available  for  inspection.  Any  individual 
interested  in  a  copy  of  the  transcript  of 
a  hearing  may  contact  the  court  reporter 
directly. 

The  hearing  is  designed  to  solicit 
public  views  and  information  on  the 
NPRM.  Therefore,  the  hearing  will  be 
conducted  in  an  informal  and 
nonadversarial  manner.  However,  the 
hearing  officer  may  ask  questions  in 
order  to  clarify  statements  made  at  the 
hearing.  To  facilitate  comment  and  get 
a  broad  cross-section  of  views,  the  FTA 
may  ask  some  of  those  who  register  in 
advance  to  participate  on  a  panel  during 
the  hearing. 

Issued  on:  February  23, 1994. 

Gordon  J.  Linton, 

Administrator. 

[FR  Doc.  94-4495  Filed  2-25-94;  8:45  am] 
BILUNO  CODE  4910-47-U 


9462 


Notices 


Federal  Register  ^ 

Vol.  59.  No.  39 
Monday.  February  28.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

South  Manti  Timber  Salvage;  Manti*La 
Sal  National  Forest,  Sanpete  and 
Sevier  Counties,  UT 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  document  the 
analysis  and  disclose  the  environmental 
impacts  of  proposed  actions  to  salvage 
harvest  timber  and  improve 
productivity  of  stands  of  trees  in 
portions  of  the  Muddy  Creek, 
Twelvemile  Creek,  Sixmile  Creek,  and 
Ferron  Creek  Drainages.  The  project  is 
located  approximately  10  air  miles 
southeast  of  Manti,  Utah. 

The  entire  proposal  area  involves 
some  30,000  acres  of  which 
approximately  10,000  acres  is  forested 
with  an  Engelmann  spruce  cover  type. 

A  bark  beetle  epidemic  has  affected  the 
major  portion  of  this  type,  the  need  for 
the  proposal  is  established  by  the 
silvicultural  condition  of  the  affected 
timber  stands  and  forest  goals  as 
outlined  in  the  Manti-La  Sal  National 
Forest  Land  and  Resource  Management 
Plan. 

Six  areas  that  were  inventoried  as 
roadless  as  part  of  the  RARE  n 
evaluation  are  adjacent  to  and  in  some 
cases  overlap  the  proposal.  These  areas 
were  released  back  to  full  Multiple  Use 
management  by  the  Utah  Wilderness 
Act  and  were  evaluated  for  a  variety  of 
designations  in  the  Forest’s  analysis 
during  the  Forest  Land  and  Resource 
Plan  process  which  was  completed  in 
1986.  The  current  analysis  will 
document  effects  that  would 
substantially  alter  the  undeveloped 
character  of  these  areas. 

OATES:  Written  comments  concerning 
the  scope  of  the  analysis  described  in 


this  Notice  should  be  received  on  or 
before  March  30, 1994. 

ADDRESSES:  Send  written  comments  to 
Manti-La  Sal  National  Forest,  599  West 
Price  River  Drive,  Price,  Utah  84501. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  proposed 
action  and  EIS  should  be  addressed  to 
Arthur  J.  Vasten  Jr.,  Project  Timber  Staff, 
Manti-La  Sal  National  Forest,  phone 
(801)  637-2817. 

SUPPLEMENTARY  INFORMATION:  This  EIS 
will  tier  to  the  final  EIS  for  the  Manti- 
La  Sal  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan).  The  Manti-La  Sal  Forest  Plan 
provides  the  overall  guidance  (Coals, 
Objectives,  Standards,  and  Management 
Area  Direction)  to  achieve  the  Desired 
Future  Condition  for  the  area  being 
analyzed,  and  contains  specific 
management  area  prescriptions  for  the 
entire  Forest. 

A  National  forest  Management  Act 
Analysis  for  this  proposal  was 
completed  in  1993.  As  a  result  of  that 
analysis  and  additional  scoping  the 
Manti-La  Sal  concluded  the  proposal 
may  have  a  significant  effect  on  the 
roadless  character  of  some  of  the 
surrounding  areas,  and  because  of  the 
scope  of  the  project  size  it  was  decided 
to  prepare  this  EIS.  The  previous 
scoping  and  analysis  also  identified  the 
following  potential  issues  related  to  the 
proposed  action: 

What  will  be  the  effects  of  the 
proposal  on  the  habitats,  behavior,  and 
local  population  of  certain  wildlife 
species? 

What  effect  will  the  proposed 
activities  have  on  the  access,  quality, 
and  safety  of  the  recreational 
opportunities  of  the  area? 

How  will  the  proposal  alter  the 
present  visual  quality? 

What  will  be  the  effects  of  the 
proposal  on  cultural  resources? 

How  will  potential  build  up  of  dead, 
down,  woody,  ground  fuels  be  effected 
by  the  proposal? 

How  will  the  proposal  contribute  to  a 
healthy,  productive  forest  that  will 
economically  provide  timber  for  the 
market  place  on  a  sustainable  basis  for 
the  present  and  the  future? 

What  effect  will  the  proposal  have  on 
the  transportation  systems  presently 
serving  the  area? 

What  will  be  the  impacts  on  wetlands, 
and  riparian  areas? 


What  will  the  impacts  be  on  the  water 
quality  and  chemistry? 

What  will  be  the  economics  of  the 
proposed  action? 

How  will  the  proposal  affect  the 
roadless  character  of  certain  areas? 

How  will  the  local  economies  be 
affected  by  the  proposal? 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State,  and  local  agencies  as 
well  as  individuals  and  organizations 
who  may  be  interested  in,  or  affected  by 
the  proposed  action.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  related  to  the 
proposal  and  the  area  being  analyzed. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS  and  Final 
EIS.  For  most  effective  use,  comments 
should  be  submitted  to  the  Forest 
Service  within  30  days  fi'om  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register.  Preparation  of  the  EIS  will 
include  the  following  steps: 

1.  Define  the  purpose  of  and  need  for 
action. 

2.  Identify  potential  issues. 

3.  Eliminate  issues  of  minor  importance 
or  those  that  have  been  covered  by 
previous  and  relevant  environmental 
analysis. 

4.  Select  issues  to  be  analyzed  in  depth. 

5.  Identify  reasonable  alternatives  to  the 
proposed  action. 

6.  Describe  the  affected  environment. 

7.  Identify  the  potential  environmental 
effects  of  the  alternatives. 

Steps  2,  3,  and  4  will  be  completed 
through  the  scoping  process. 

Step  5  will  consider  a  range  of 
alternatives  developed  from  the  key 
issues.  One  of  these  will  be  the  "No 
Action”  alternative.  Other  alternatives 
will  consider  various  methods,  levels 
and  locations  of  harvest,  regeneration, 
and  related  road  development/ 
improvement  in  response  to  issues,  and 
non-timber  objectives. 

Step  6  will  describe  the  physical 
attributes  of  the  area  to  be  affected  by 
this  proposal,  with  special  attention  to 
the  environmental  factors  that  could  be 
adversely  affected. 

Step  7  will  analyze  the  environmental 
effects  of  each  alternative.  This  analysis 
will  be  consistent  with  management 
direction  outlined  in  the  Forest  Plan. 
The  direct,  indirect,  and  cumulative 
effects  of  each  alternative  will  be 
analyzed  and  documented.  In  addition, 
the  site  specific  mitigation  measures  for 
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each  altCTnative  will  be  identified  and 
the  effectiveness  of  these  mitigation 
measures  will  be  disclosed. 

The  approximate  boundary  of  the  area 
covered  for  this  analysis  will  be  from 
the  southern  Forest  boundary  along 
White  Mountain  north  along  Skyline 
Drive  to  the  Perron  and  Sixmile 
drainages. 

The  proposed  management  activities 
would  be  administered  by  the  Sanpete 
and  Perron  Ranger  Districts  of  the 
Manti-La  Sal  National  Forest  in  Sanpete 
and  Sevier  Counties,  Utah. 

Agency  representatives  and  other 
interested  people  are  invited  to  visit 
with  Forest  Service  officials  at  any  time 
during  the  EIS  process.  Two  specific 
time  periods  are  identified  for  the 
receipt  of  formal  comments  on  the 
analysis.  The  two  comment  periods  are, 
(1)  during  the  scoping  process,  the  next 
30  days  following  publication  of  this 
Notice  in  the  Federal  Register,  and  (2) 
during  the  formal  review  period  of  the 
Draft  EIS. 

The  Draft  EIS  is  estimated  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  June,  1994.  At  this  time  the 
EPA  will  publish  ah.  availability  notice 
of  the  Draft  EIS  in  the  Federal  Register. 

The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency’s 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  that  time.  'To  be  the 
most  helpful,  comments  on  the  Draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (See  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition,  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers’  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  of  Angoon  v. 
Hodel,  (9th  Circuit,  1986)  and 
Wisconsin  Heritages^  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
The  reason  for  this  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 


at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  related  to  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  Referring  to  specific 
pages  or  chapters  of  the  Draft  EIS  is 
most  helpful.  Comments  may  also 
address  the  adequacy  of  the  Draft  EIS  or 
the  merits  of  the  alternatives  formulated 
and  discussed  in  the  statement 
(Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  40  CFR 
1503.3,  in  addressing  tiiese  points.) 

The  final  EIS  is  expected  to  be 
released  September  16, 1994. 

The  Forest  Supervisor  for  the  Manti- 
La  Sal  National  Forest,  who  is  the 
responsible  official  for  the  EIS,  will  then 
make  a  decision  regarding  this  proposal, 
after  considering  the  comments, 
responses,  and  environmental 
consequences  discussed  in  the  Final 
Environmental  Impact  Statement,  and 
applicable  laws,  regulations,  and 
policies.  The  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decisions. 

Dated:  February  17, 1994. 

George  A.  Morris, 

Forest  Supervisor,  Manti-La  Sal  National 
Forest. 

[FR  Doc.  94-4420  Filed  2-25-94;  8:45  am) 
BILUNQ  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-427-801,  A-42S-801,  A-475-«01,  A-688- 
804,  A-659-^1,  A-401-801  A-649-801,  A- 
412-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Itaiy, 
Japan,  Singapore,  Sweden,  Thailand, 
and  the  United  Kingdom;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative 
Reviews,  and  Notice  of  intent  To 
Revoke  Orders  (in  Part) 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
reviews,  partial  termination  of 
administrative  reviews,  and  notice  of 
intent  to  revoke  order  (in  part). 


SUMMARY:  In  response  to  requests  from, 
interested  parties,  the  Etepartment  of 
Commerce  has  conducted 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  rollm 
bearings)  and  parts  thereof  from  France, 
Germany,  Italy,  Japan,  Singapore, 
Sweden,  Thailand,  and  the  United 
Kingdom.  The  classes  or  kinds  of 
merchandise  covered  by  these  orders  are 
ball  bearings,  cylindrical  roller  bearings, 
and  spherical  plain  bearings.  The 
reviews  cover  39  manufacturers/ 
exporters  and  the  period  May  1, 1992, 
through  April  30, 1993  (the  PO^. 
Although  we  initiated  reviews  for  nine 
other  manufacturers/exporters,  we  are 
terminating  the  reviews  because  the 
requests  for  these  reviews  were 
withdrawn  in  a  timely  manner.  As  a 
result  of  these  reviews,  the  Department 
has  preliminarily  determined  the 
weighted-average  dumping  margins  for 
the  reviewed  firms  to  range  from  0.37 
percent  to  132.25  percent  for  BBs,  firom 
zero  to  51.82  percent  for  CRBs,  and  from 
zero  to  92.00  percent  for  SPBs. 

We  invite  interested  parties  to 
comment  on  these  preUminary  results. 

EFFECTIVE  DATE:  February  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
appropriate  case  analyst,  for  the  various 
respondent  firms  list^  below,  at  the 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Telephone: 
(202) 482-4733. 

France 

Jacqueline  Arrowsmith  (SNR),  Kris 
Campbell  (SNFA),  Joseph  Hanley 
(SKF,  Rollix  Defontaine),  David  Levy 
(Hoesch  Rothe  Erde),  Philip  Marchal 
(Franke  &  Heydrich),  or  Michael  Rill. 

Germany 

Kris  Campbell  (FAG),  Joseph  Hanley 
(Rollix  Defontaine),  David  Levy  (NTN 
Kugellagerfabrik,  INA,  Hoesch  Rothe 
Erde),  Philip  Marchal  (SKF,  Franke  & 
Heydrich),  Charles  Riggle  (Fichtel  & 
Sa^s,  G^^),  or  Michael  Rill. 

Italy 

Charles  Riggle  (Meter),  Joseph  Hanley 
(SKF,  FAG),  or  Michael  Rill. 

Japan 

Carlo  Cavagna  (Honda,  Nachi),  William 
Czajkowski  (Takeshita),  Michael 
Diminich  (NSK),  J.  David  Dirstine 
(Koyo),  Joseph  Fargo  (Nankai  Seiko), 
David  Levy  (NTN),  Michael  Panfdd 
(IKS,  NPBS),  or  Richard  Rimlinger. 
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Singapore 

Joanna  Schlesinger  (NMB/Pelmec),  or 
Richard  Rimlinger. 

Sweden 

Philip  Marchal  (SKF),  or  Michael  Rill. 
Thailand 

Joanna  Schlesinger  (NMB/Pelmec),  or 
Richard  Rimlinger. 

United  Kingdom 

Jacqueline  Arrowsmith  (RHP/NSK),  Kris 
Campbell  (Barden/FAG),  or  Michael 
Rill. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  May  15, 1989,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (54  FR  20909) 
the  antidumping  duty  orders  on  ball 
bearings  (BBs),  cylindrical  roller 
bearings  (CRBs)  and  spherical  plain 
bearings  (SPBs)  and  parts  thereof  from 
France,  Germany,  Italy,  Japan, 
Singapore,  Sweden,  Thailand  and  the 
United  Kingdom. 

Specifically,  these  orders  cover  BBs, 
CRBs,  and  SPBs  from  France,  Germany, 


and  Japan;  BBs  and  CRBs  from  Italy, 
Sweden,  and  the  U.K.;  and  BBs  from 
Singapore  and  Thailand.  On  June  28, 
1993,  in  accordance  with  19  CFR 
353.22(c)(1993),  we  initiated 
administrative  reviews  of  those  orders 
for  the  period  May  1, 1992,  through 
April  30, 1993  (58  FR  34563).  The 
Department  is  now  conducting  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act).  These 
reviews  cover  the  following  firms  and 
classes  or  kinds  of  merchandise: 


Name  of  firm 


Class  or  kirxf 


Frar^ke  &  Heydrich  KG .  BBs 

Hoesch  Rothe  Erde  AG .  BBs 

Rollix  Defontaine,  S.A .  BBs 

SKF  Compagnie  (fApplications  Mecaniques,  S.A.  (SKF)  .  BBs,  CRBs,  SPBs 

SNFA .  BBS.  CRBs 

SNR  Roulements  (SNR)  .  BBs,  CRBs 

Germany 

FAG  Kugelfischer  Georg  Schaefer  KGeiA  (FAG)  .  BBs,  CRBs,  SPBs 

Fichtel  &  Sachs  AG .  BBs 

Franke  &  Heydrich  KG .  BBs 

Georg  Mueller  Numberg,  AG  (GMN) . . .  BBs 

Hoesch  Rothe  Erde  AG  .  BBs 

INA  Walzlager  Schaeffler  KG  (INA) .  BBs,  CRBs 

NTN  Kugellagerfabrik  (Deutschland  GmbH  (NTN) . ;.  BBs, 

Rollix  Defontaine,  S.A .  BBs 

SKF  GmbH .  BBs,  CRBs.  SPBs 


FAG  Italia  S.p.A  .... 

Meter,  S.p.A . 

SKF  Industrie  S.p.A 


BBs,  CRBs 
BBs,  CRBs 
BBs,  CRBs 


General  Bearing  Corp .  BBs,  CRBs,  SPBs 

Honda  Motor  Co..  Ltd  .  BBs,  CRBs,  SPBs 

Izumoto  Seiko  Co.,  Ltd  .  BBs 

Koyo  Seiko  Co .  BBs,  CRBs,  SPBs 

Nachi-Fujikoshi  Corp . BBs,  CRBs 

Nankai  ^iko  Co . . .  BBs 

Nippon  Pillow  Block  Sales  Company,  Ltd.  (NPBS) .  BBs 

NSKLtd .  BBS,  CRBs.  SPBs 

NTN  Corp .  BBS.  CRBs.  SPBs 

Takeshita  Seiko  Co.,  Ltd  . 


1  Singapore 

1  NMB  Singapore  LtdTPelmec  Ind.  (Pte.)  Ltd.  (NMB/Pelmec) . 

[ 

BBS  L 

NMB  Thai  LtdVPelmec  Thai  Ltd.  (NMB/Pelmec) 
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Name  of  firm 

Class  or  kind 

United  Kingdom 

Barden  Corp.  (U.K.)  LtdVFAG  (U.K.)  Ltd.  (Barden/FAG)  . 

BBs,  CRBs 

BBs.  CRBs 

RHP  Bearirigs/NSK  Bearings  Europe,  Ltd.  (RHP/NSK) . . . 

Subsequent  to  the  publication  of  our 
initiation  notice,  we  received  timely 
withdrawals  of  review  requests  for  INA 
(France),  SNECMA  (France  and  Italy), 
Asahi  Seiko  (Japan),  Fujino  Iron  Works 
(Japan),  Tottori  Yamakei  Bearing 
Seisakusho  (Japan),  and  Revolvo  (U.K.). 
Because  there  were  no  other  requests  for 
review  of  these  companies  from  any 
other  interested  parties,  we  are 
terminating  the  reviews  with  respect  to 
these  companies,  in  accordance  with  19 
CFR  353.22(a)(5). 

On  January  13, 1994,  GMN  also 
requested  that  the  Department  allow 
GMN  to  withdraw  its  request  for  review 
and  terminate  the  review  of  the  order  on 
BBs  from  Germany  with  respect  to 
GMN.  Although  its  request  to  withdraw 
was  submitted  well  after  the  deadline 
for  doing  so,  GMN  claimed  that  the 
circumstances  of  the  firm’s  bankruptcy 
rendered  it  unable  to  proceed  further 
with  the  review.  After  giving  careful 
consideration  to  GMN’s  circumstances, 
we  find  that  it  would  be  inappropriate 
to  terminate  the  review.  GMN’s  request 
to  terminate  the  review  was  submitted 
during  the  verification  process,  which  is 
an  advanced  stage  of  the  review  process, 
and  at  a  point  at  which  it  had  become 
clear  that  the  company  would  be  unable 
to  complete  verification  successfully. 
Furthermore,  a  domestic  interested 
party  objected  to  termination  of  the 
review  at  that  stage.  Therefore,  we  are 
not  terminating  the  review  of  GMN. 

In  addition,  we  initiated  reviews  for 
SST  Bearing  Corp.  (SST),  and  Peer 
International  (Peer)  with  respect  to 
subject  merchandise  from  Japan.  SST 
informed  us  that  it  neither  produced 
AFBs  in  Japan  nor  exported  Japanese- 
produced  bearings  to  the  United  States. 
Peer  informed  us  that  although  it  is  a 
reseller  of  Japanese-made  bearings,  all  of 
its  suppliers  had  knowledge  at  the  time 
of  sale  that  the  merchandise  was 
destined  for  the  United  States. 
Consequently,  Peer  is  not  a  reseller  as 
defined  in  19  CFR  353. 2(s)  because  its 
sales  cannot  be  used  to  calculate  the 
U.S.  price.  Therefore,  we  are 
preliminarily  terminating  the  reviews 
with  respect  to  SST  and  Peer.  If  we 
obtain  any  information  that  contradicts 
these  companies’  assertions,  we  will 
complete  the  reviews  with  respect  to 
these  companies 


Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Tariff  Act,  we  have  preliminarily 
determined  that  the  use  of  best 
information  available  (BIA)  is 
appropriate  for  certain  firms.  The 
Etepartment’s  regulations  provide  that 
we  may  take  into  account  whether  a 
party  refuses  to  provide  information  in 
determining  what  is  the  best 
information  available  (19  CFR 
353.37(b)).  For  purposes  of  these 
reviews  and  in  accordance  with  past 
Commerce  practice,  we  have  used  the 
most  adverse  BIA — generally  the  highest 
rate  for  any  company  for  the  class  or 
kind  of  merchandise  from  the  same 
country  from  this  or  any  prior  segment 
of  the  proceeding,  including  the  less- 
than-fair-value  (L'l'FV)  investigation — 
whenever  a  company  refused  to 
cooperate  with  the  Department  or 
otherwise  significantly  impeded  the 
proceeding.  When  a  company 
substantially  cooperated  with  our 
requests  for  information,  but  failed  to 
provide  all  information  requested  in  a 
timely  manner  or  in  the  form  requested, 
we  used  as  BIA  the  higher  of  (1)  the 
highest  rate  (including  the  “all  others’’ 
rate)  ever  applicable  to  the  firm  for  the 
same  class  or  kind  of  merchandise  from . 
the  same  country  from  either  the  LTFV 
investigation  or  a  prior  administrative 
review:  or  (2)  the  highest  calculated  rate 
in  this  review  for  any  firm  for  the  class 
or  kind  of  merchandise  from  the  same 
country  (see  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Duty  Order,  58  FR  39728 
(July  26, 1993)). 

Because  Franke  &  Heydrich,  General 
Bearing  Corp.,  and  SNFA  failed  to 
respond  to  the  Department’s 
questionnaire,  we  have  used  the  highest 
rate  ever  found  for  each  relevant  class 
or  kind  of  merchandise  and  country  of 
origin.  Also,  because  GMN  had 
substemtially  cooperated  with  our 
requests  for  information,  but  was  unable 
to  complete  verification,  we  used  as  BIA 
its  highest  previous  rate,  in  this  case  the 
rate  from  the  LTFV  investigation. 

Intent  to  Revoke 

The  following  firms  have  submitted 
requests,  in  accordance  with  19  CFR 
353.25(b),  to  revoke  the  orders  covering 
the  indicated  merchandise: 


Spherical  plain  bearings  from  France — SKF 
Ball  bearings  from  Germany — NTN 
Kugellagerfabrik  and  GMN 
Cylindrical  roller  bearings  from  Italy — SKF 
Spherical  plain  bearings  from  Japan — NTN 
and  Honda 

Ball  bearings  from  Japan — Honda 
Cylindrical  roller  bearings  from  Japan — 

Honda 

In  accordance  with  19  CFR 
353.25(a)(2)(iii),  these  requests  were 
accompanied  by  certifications  from  the 
firms  that  they  had  not  sold  the  relevant 
class  or  kind  of  merchandise  at  less  than 
fair  value  for  a  three-year  period 
including  this  review  period,  and  will 
not  do  so  in  the  future.  Each  of  these 
firms  also  agreed  to  its  immediate 
reinstatement  in  the  relevant 
antidumping  orders,  as  long  as  it  is 
subject  to  those  orders,  if  the 
Department  concludes  under  19  CFR 
353.22(f)  that,  subsequent  to  revocation, 
it  sold  the  subject  merchandise  at  less 
than  fair  value. 

In  the  two  prior  reviews  of  these 
orders,  we  determined  that  SPBs  from 
France  sold  by  SKF,  BBs  from  Germany 
sold  by  NTN  Kugellagerfabrik  and  GMN, 
CRBs  from  Italy  sold  by  SKF,  and  BBs, 
CRBs,  and  SPBs  from  Japan  sold  by 
Honda  were  not  sold  at  less  than  fair 
value.  In  this  review,  we  preliminarily 
determine  that  these  firms,  with  the 
exception  of  NTN  Germany  and  GMN, 
have  not  sold  these  products  at  less  than 
fair  value,  which  will  satisfy  the  three- 
year  period  of  no  sales  at  less  than  fair 
value,  if  these  preliminary  findings  are 
affirmed  in  our  final  results.  Therefore, 
we  intend  to  revoke  the  orders  with 
respect  to  the  following'  firms  and 
merchandise: 

Spherical  plain  bearings  from  France — SKF 
Cylindrical  roller  bearings  from  Italy — SKF 
Spherical  plain  bearings  from  Japan — Honda 
Ball  bearings  from  Japan — Honda 
Cylindrical  roller  bearings  from  Japan — 
Honda 

With  respect  to  SPBs  from  Japan  sold 
by  NTN  and  BBs  from  Germany  sold  by 
NTN  and  GMN,  we  have  not  established 
that  there  has  been  a  three-year  period 
of  sales  at  not  less  than  fair  value.  The 
final  results  of  the  previous 
administrative  review  indicated  the 
existence  of  dumping  margins  on  NTN’s 
sales  of  SPBs  from  Japan  (see  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order, 
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58  FR  39729,  July  26, 1993).  In  addition, 
we  preliminarily  determine  in  this 
review  that  there  are  dumping  margins 
on  NTN’s  sales  of  BBs  from  Germany. 
Therefore,  we  do  not  intend  to  revoke 
the  orders  on  SPBs  from  Japan  with 
respect  to  NTN  or  on  BBs  from  Germany 
with  respect  to  NTN. 

Concerning  GMN,  as  BIA,  {see  “Best 
Information  Available”  section  above), 
we  have  preliminarily  determined  that 
dumping  margins  exist  on  GMN’s  sales 
of  BBs  from  Germany  during  the  1992- 
93  review  period.  Furthermore,  on 
February  10,  1994,  the  company 
withdrew  its  request  for  revocation. 
Therefore,  we  do  not  intend  to  revoke 
the  order  on  BBs  from  Germany  with 
respect  to  GMN. 

Scope  of  Reviews 

The  products  covered  by  these 
reviews  are  antifriction  beiarings  (other 
than  tapered  roller  bearings),  and  parts 
thereof  (AFBs),  and  constitute  the 
following  “class  or  kinds”  of 
merchandise: 

1.  Ball  Bearings  and  Parts  Thereof: 
These  products  include  all  antifriction 
bearings  that  employ  balls  as  the  rolling 
elemenL  Imports  of  these  products  are 
classified  under  the  following 
categories:  antifriction  balls,  ball 
bearings  with  integral  shafts,  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof,  and  housed  or 
mounted  hall  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  (HTS) 
subheadings:  4016.93.10,  4016.9350, 
8482.99.05,  8482.99.35,  8708.70.6060, 
8708.93.6000,  8708.99.3100, 
8708.99.4000,  8708.99.4960,  8708.5800, 
8708.99.8015,  8708.99.8080. 

2.  Cylindrical  Roller  Bearings  and 
Parts  Thereof:  These  products  include 
all  AFBs  that  employ  cyhndrical  rollers 
as  the  rolling  element.  Imports  of  these 
products  are  classifred  under  the 
following  categories:  antifriction  rollers, 
all  cylindrical  roller  bearings  (including 
split  cylindrical  roller  bearings)  and 
parts  thereof,  and  housed  or  moimted 
cylindrical  roller  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  foliowring  HTS 
subheadings:  4016.93.10,  4016.9350, 
8482.99.25,  8482.99.6530,  8482.99.6560, 
8708.99.4000,  8708.99.4960, 
8708.99.8080. 

3.  Spherical  Plain  Bearings  and  Parts 
Thereof:  These  products  include  all 
spherical  plain  bearings  that  employ  a 
spherically  shaped  sliding  element. 

Imports  of  these  products  are 
classified  under  the  following  HTS 


subheadings:  8483.30.40,  8483.30.80, 
8483.90.20,  8483.90.30,  8485.90.00, 
8708.99.50. 

The  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  the  order.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 

The  WTitten  descriptions  remain 
dispositive. 

United  States  Price 

In  calculating  United  States  price 
(USP),  the  Department  used  purchase 
price  (PP)  or  exploiter’s  sales  price 
(ESP),  as  defined  in  section  772  of  the 
Tariff  Act,  as  appropriate. 

Due  to  the  extremely  large  number  of 
transactions  that  occurred  during  the 
POR  and  the  resulting  administrative 
burden  involved  in  calculating 
individual  margins  for  all  of  these 
transactions,  we  sampled  sales  to 
calculate  USP,  in  accordance  with 
section  777 A  of  the  Tariff  Act.  When  a 
firm  made  more  than  2,000  ESP  sales 
transactions  to  the  United  States  for  a 
particular  class  or  kind  of  merchandise, 
we  reviewed  ESP  sales  which  occurred 
during  sample  weeks.  We  selected  one 
week  from  each  two-month  period  in 
the  review  period,  for  a  total  of  six 
weeks,  and  analyzed  each  transaction 
made  in  those  six  weeks.  The  sample 
weeks  included  May  31-June  6, 1992; 
July  26-August  1, 1992;  October  18—24, 
1992;  November  22-28, 1992;  February 
14-20, 1993;  and  April  18-24, 1993.  We 
reviewed  all  PP  sales  transactions 
during  the  POR  because  there  were  few 
PP  sales. 

United  States  price  was  based  on  the 
packed  f.o.b.,  c.i.f.,  or  delivered  price  to 
unrelated  purchasers  in,  or  for 
exportation  to,  the  United  States.  We 
made  deductions,  as  appropriate,  from 
PP  and  ESP  for  movement  expenses, 
discounts  and  rebates. 

We  made  additional  deductions  from 
ESP  for  direct  selling  expenses,  indirect 
selling  expenses,  and  repacking  in  the 
United  States. 

We  made  an  addition  to  USP  for 
value-added  taxes  (VAT)  in  accordance 
with  section  772(d)(1)(C)  of  the  Tariff 
Act.  In  making  our  adjustment  for  VAT, 
we  followed  the  instructions  of  the 
United  States  Court  of  International 
Trade  (CIT)  in  Federal  Mogul  Corp.  and 
The  Torrington  Co.  v.  United  States, 

Slip  Op.  93-194  (CIT  October  7, 1993). 
The  Department  added  to  USP  the  result 
of  multiplying  the  foreign  meirket  tax 
rate  by  the  price  of  the  United  States 
merchandise  at  the  same  point  in  the 
chain  of  commerce  that  the  foreign 
market  tax  was  applied  to  foreign 
maricet  sales.  The  Department  also 
adjusted  the  tax  amount  calculated  for 


USP  and  the  amount  of  tax  included  in 
foreign  market  value  (FMV).  We 
deducted  the  portions  of  the  foreign 
market  tax  and  the  USP  tax  that  are  the 
result  of  expenses  that  are  included  in 
the  foreign  market  price  used  to 
calculate  foreign  market  tax  and  in  the 
United  States  price  used  to  calculate  the 
USP  tax.  Because  these  expenses  are 
later  deducted  to  calculate  FMV  and 
USP,  these  adjustments  are  necessary  to 
prevent  our  new  methodology  for 
calculating  the  USP  tax  from  creating 
dumping  margins  where  no  margins 
would  exist  if  no  taxes  were  levied  upon 
foreign  market  sales. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States,  e.g.,  parts  of  bearings  tbat  were 
imported  and  further  processed  into 
finished  bearings  by  U.S.  affiliates  of 
foreign  exporters,  prior  to  sale  to 
unrelated  U.S.  customers,  we  deducted 
any  increased  value  in  accordance  with 
section  772(e)(3)  of  the  Tariff  Act. 

Those  bearings  otherwise  subject  to 
the  order  that  are  incorporated  into 
nonbearing  products,  which  collectively 
comprise  less  than  one  percent  of  the 
value  of  the  finished  products  sold  to 
unrelated  customers  in  the  United 
States,  are  not  subject  to  the  assessment 
of  antidumping  duties.  In  Roller  Chain, 
Other  Than  Bicycle,  from  Japan  (48  FR 
51801;  November  14, 1983),  roller 
chain,  which  was  subject  to  an 
antidumping  duty  order,  was  imported 
by  a  related  party  and  incorporated  into 
finished  motorcycles.  The  finished 
motorcycles  were  the  first  articles  of 
commerce  sold  by  the  subject  producer 
to  unrelated  purchasers  in  the  United 
States.  Because  the  roller  chain  did  not 
constitute  a  significant  percentage  of  the 
value  of  the  completed  product,  the 
Department  found  that  a  USP  could  not 
reasonably  be  determined  for  the  roller 
chain.  The  Department,  therefore,  did 
not  assess  dumping  duties  on  these 
transactions.  We  have  applied  this  same 
principle  to  these  reviews. 

Foreign  Market  Value 

The  home  market  was  viable  for  all 
companies  and  all  classes  or  kinds  of 
merchandise.  The  IDepartment  used 
home  market  prices  or  constructed 
value  (CV),  as  defined  in  section  773  of 
the  Tariff  Act,  as  appropriate,  to 
calculate  foreign  market  value  (FMV). 

Due  to  the  extremely  large  number  of 
transactions  that  occurred  during  the 
POR  and  the  resulting  administrative 
burden  involved  in  examining  all  of 
these  transactions,  we  sampled  sales  to 
calculate  FMV,  in  accordance  with 
section  777 A  of  the  Tariff  Act.  When  a 
firm  had  more  than  2,000  home  market 
sales  transactions  for  a  particular  class 
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or  kind  of  merchandise,  we  used  sales 
from  sample  months  that  corresponded 
to  the  sample  weeks  selected  for  U.S. 
sales  sampling  plus  one 
contemporaneous  month  prior  to  the 
FOR  and  one  following  the  FOR.  The 
sample  months  included  March,  June, 
July,  October,  and  November  of  1992, 
and  February,  April,  and  June  of  1993. 

In  general,  the  Department  relies  on 
monthly  weighted-average  prices  in  the 
calculation  of  FMV  in  administrative 
reviews.  Because  of  the  significant 
volume  of  home  market  sales  involved 
in  these  reviews,  we  examined  whether 
it  was  appropriate  to  average,  in 
accordance  with  section  777A  of  the 
Tariff  Act,  all  of  each  respondent’s 
home  market  sales  on  an  annual  basis. 

In  this  case,  the  use  of  FOR  weighted- 
average  prices  results  in  significant  time 
and  resource  savings  for  the 
Department.  To  determine  whether  a 
FOR  weighted-average  price  was 
representative  of  the  transactions  under 
consideration,  we  performed  a  three- 
step  test. 

We  first  compared  each  monthly 
weighted-average  home  market  price  for 
each  model  with  the  weighted-average 
FOR  price  of  that  model.  We  calculated 
the  proportion  of  each  model’s  sales 
whose  FOR  weighted-average  price  did 
not  vary  meaningfully  (i.e.,  was  within 
plus  or  minus  10  percent)  from  the 
monthly  weighted-average  prices.  We 
did  this  for  each  model  within  each 
class  or  kind  of  merchandise.  We  then 
compared  the  volume  of  sales  of  all 
models  within  each  class  or  kind  of 
merchandise  whose  FOR  weighted- 
average  price  did  not  vary  meaningfully 
from  the  monthly  weighted-average 
price  with  the  total  volume  of  sales  of 
that  class  or  kind  of  merchandise.  If  the 
FOR  weighted-average  price  of  at  least 
90  percent  of  sales  in  each  class  or  kind 
of  merchandise  did  not  vary 
meaningfully  from  the  monthly 
weighted-average  price,  we  considered 
the  FOR  weighted-average  prices  to  be 
representative  of  the  transactions  under 
consideration.  Finally,  we  tested 
whether  there  was  any  correlation 
between  fluctuations  in  price  and  time 
for  the  home  market  sales.  Where  the 
correlation  coefficient  was  less  than 
0.05  (where  a  coefficient  approaching 
1.0  means  a  direct  relation  between 
price  and  time,  i.e.,  that  prices 
consistently  rise  from  month  to  month, 
and  a  coefficient  approaching  zero 
means  no  relation  between  prices  and 
time),  we  concluded  that  there  was  no 
significant  relation  between  price  and 
time.  We  calculated  a  weighted-average 
FOR  FMV  only  for  those  classes  or 
kinds  that  satisfied  our  three-step  test 


for  the  factors  of  price,  volume,  and 
time. 

We  compared  U.S.  sales  with  sales  of 
such  or  similar  merchandise  in  the 
home  market.  We  considered  all  non¬ 
identical  products  within  a  bearing 
family  to  be  equally  similar.  As  defined 
in  the  questionnaire,  a  bearing  family 
consists  of  all  bearings  within  a  class  or 
kind  of  merchandise  that  are  the  same 
in  the  following  physical  characteristics: 
load  direction,  bearing  design,  number 
of  rows  of  rolling  elements,  precision 
rating,  dynamic  load  rating,  and  outer 
diameter,  inner  diameter,  and  width. 

Home  market  prices  were  based  on 
the  packed,  ex-factory  or  delivered 
prices  to  related  or  unrelated  purchasers 
in  the  home  market.  Where  applicable, 
we  made  adjustments  for  movement 
expenses,  differences  in  cost  attributable 
to  differences  in  physical  characteristics 
of  the  merchandise,  and  differences  in 
packing.  We  also  made  adjustments  for 
differences  in  circumstances  of  sale  in 
accordance  with  19  CFR  353.56.  For 
comparisons  to  FF  sales,  we  deducted 
home  market  direct  selling  expenses 
and  added  U.S.  direct  selling  expenses. 
For  comparisons  to  ESF  sales,  we 
deducted  home  market  direct  selling 
expenses.  We  also  made  adjustments, 
where  applicable,  for  home  market 
indirect  selling  expenses  to  offset  U.S. 
commissions  in  FP  and  ESP  calculations 
and  to  offset  U.S.  indirect  selling 
expenses  deducted  in  ESP  calculations, 
but  not  exceeding  the  amount  of  the 
indirect  U.S.  expenses.  For  comparisons 
to  both  ESP  and  PP  sales,  we  adjusted 
for  VAT  using  the  methodology  detailed 
in  the  “United  States  Price”  section  of 
this  notice. 

We  used  sales  to  related  customers 
only  where  we  determined  such  sales 
were  made  at  arm’s  length,  i.e.,  at  prices 
comparable  to  prices-frt  which  the  firm 
sold  identical  merchandise  to  unrelated 
customers. 

Where  we  found  home  market  sales 
below  the  cost  of  production  in  the 
previous  administrative  review  period, 
we  concluded  that  reasonable  grounds 
exist  to  believe  or  suspect  that  home 
market  sales  during  the  FOR  were  made 
at  prices  below  the  cost  of  production, 
and  we  therefore  initiated  cost 
investigations. 

In  accordance  with  section  773(b)  of 
the  Tariff  Act,  in  determining  whether 
to  disregard  home  market  sales  made  at 
prices  below  the  cost  of  production,  we 
examined  whether  such  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  time.  When  less  than 
10  percent  of  the  home  market  sales  of 
a  particular  model  were  at  prices  below 
the  cost  of  production,  we  found  that 
substantial  quantities  of  such  sales  were 


not  made  and  did  not  disregard  any 
sales  of  that  model.  When  10  percent  or 
more,  but  not  more  than  90  percent,  of 
the  home  market  sales  of  a  particular 
model  were  determined  to  be  below 
cost,  we  determined  that  substantial 
quantities  of  such  sales  were  made  and 
excluded  the  below-cost  home  market 
sales  from  our  calculation  of  FMV 
provided  that  these  below-cost  sales 
were  made  over  an  extended  period  of 
time.  When  more  than  90  percent  of  the 
home  market  sales  of  a  particular  model 
were  made  below  cost  over  an  extended 
period  of  time,  we  disregarded  all  home 
market  sales  of  that  model  from  our 
calculation  of  FMV  and  went  to  CV. 

To  determine  if  sales  below  cost  had 
been  made  over  an  extended  period  of 
time,  we  compared  the  number  of 
months  in  wjiich  sales  below  cost  had 
occurred  for  a  particular  model  to  the 
number  of  months  in  which  the  model 
was  sold.  If  the  model  was  sold  in  three 
or  fewer  months,  we  did  not  find  that 
below-cost  sales  were  made  over  an 
extended  period  of  time  unless  there 
were  sales  below  cost  of  that  model  in 
each  month.  If  a  model  was  sold  in  more 
than  three  months,  we  did  not  find  that 
below-cost  sales  were  made  over  an 
extended  period  of  time  unless  there 
were  sales  below  cost  in  at  least  three 
of  the  months  in  which  the  model  was 
sold. 

Since  none  of  the  respondents  has 
submitted  information  indicating  that 
any  of  its  sales  below  cost  were  at  prices 
which  would  have  permitted  “recovery 
of  all  costs  within  a  reasonable  period 
of  time  in  the  normal  course  of  trade,” 
within  the  meaning  of  section  773(b)(2) 
of  the  Tariff  Act,  we  were  unable  to 
conclude  that  the  costs  of  production  of 
such  sales  were  recovered  within  a 
reasonable  period.  As  a  result,  we 
disregarded  below-cost  sales  when  the 
conditions  described  above  were  met. 

Home  market  sales  of  obsolete 
merchandise  and  distress  sales  were  not 
disregarded  in  our  cost  analysis  unless 
there  was  documented  information  on 
the  record  demonstrating  that  such  sales 
were  outside  the  ordinary  course  of 
trade. 

Wilh  respect  to  FAG  Germany,  we 
disregarded  certain  sales  reported  by  the 
company  in  its  home  market  database. 
The  disregarded  sales  pertain  to  two 
unrelated  German  resellers  of  FAG 
bearings.  Although  FAG  reported  that  it 
did  not  know  whether  these  resellers 
sold  its  bearings  in  Germany  or  abroad, 
we  preliminarily  determine,  based  on 
the  following  information  obtained  at 
verification,  that  FAG,  at  a  minimum, 
should  have  known  that  the  two 
resellers  would  export  its  bearings. 
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At  verification,  we  found  that  FAG 
referred,  both  orally  and  in  its  records, 
to  these  resellers  as  “indirect 
exporters.”  We  learned  that  one  FAG 
subsidiary  sold  to  one  of  these  resellers 
from  its  export  price  list,  rather  than 
from  its  domestic  price  list  Finally,  we 
contacted  one  of  the  resellers 
indei>endently  and  were  told  that  it  only 
sells  in  export  markets  and  that  its 
suppliers  were  aware  of  this. 

During  verification,  we  inquired  of 
other  German  producers/exporters  about 
potential  sales  to  “indirect  exporters.” 
We  did  not  obtain  conclusive  evidence 
that  reported  home  market  sales  were  in 
fact  export  sales.  However,  if  we  obtain 
additional  information  indicating  that 
other  producers  reported  home  market 
sales  that  we  ultimately  conclude  were 
export  sales,  we  will  delete  these  sales 
from  their  home  market  databases. 

In  accordance  with  section  773(a)(2) 
of  the  Tariff  Act,  we  used  constructed 
value  as  the  basis  for  FMV  when  there 
were  no  usable  sales  of  such  or  similar 
merchandise  for  comparison. 

We  calculated  CV  in  accordance  with 
section  773(e)  of  the  Tariff  Act.  We 
included  the  cost  of  materials, 
fabrication,  general  expenses,  profit  and 
packing.  To  calculate  CV  we  used:  (1) 
actual  general  expenses,  or  the  statutory 
minimum  of  10  percent  of  materials  and 
fabrication,  whichever  was  greater;  (2) 
actual  profit  or  the  statutory  minimum 
of  8  percent  of  materials,  fabrication 
costs  and  general  expenses,  whichever 
was  greater;  and  (3)  packing  costs  for 
meniandise  exported  to  the  United 
States.  Where  appropriate,  we  made 
adjustments  to  CV  in  accordance  with 
19  CFR  353.56,  for  differences  in 
circumstances  of  sale.  For  comparisons 
to  PP  sales,  we  deducted  home  market 
direct  selling  expenses  and  added  U.S. 
direct  selling  expenses.  For  comparisons 
to  ESP  sales,  we  deducted  home  market 
direct  selling  expenses.  We  also  made 
adjustments,  where  applicable,  for  home 
market  indirect  selling  expenses  to 
offset  U.S.  commissions  in  PP  and  ESP 
calculations.  For  comparisons  involving 
ESP  transactions,  we  made  further 
deductions  for  constructed  value  for 
indirect  selling  expenses  in  the  home 
market,  capped  by  the  indirect  selling 
expenses  incurred  on  ESP  sales  in 
accordance  with  19  CFR  353.56(b)(2). 

Preliminary  Results  of  Revievrs 

As  a  result  of  our  reviews,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  (in  percent) 
for  the  period  May  1, 1992  through 
April  30, 1993  to  be: 


Company 

BBS 

CRBs 

'  SPBs 

France: 

Franke  & 

Heydiich  __ 

66.42 

(2) 

(2) 

Hoesch  Rothe 

Erde  _ 

V) 

(2) 

(2) 

Rotlix 

Defontaine 

V) 

(2) 

(2) 

SKF  . 

3.12 

(’) 

0.00 

SNFA  . . 

66.42 

18.37 

!  (2) 

SNR _ 

3.31 

2.58 

(2) 

Germany: 

FAG  _ _ 

17.46 

14.24 

17.54 

Fichte!  & 

Sachs  _ 

11.71 

(2) 

(2) 

Frjinke  & 

Heydrich  .... 

132J25 

(2) 

(2) 

GMN  . 

35.43 

(2) 

p) 

Hoesch  Rothe 

Erde  . 

(’) 

P) 

(2) 

INA  . 

29.81 

9.14 

(2) 

NTN . . 

9.06 

(^) 

(’) 

Roilix 

Defontaine 

(’) 

(2) 

(2) 

3SKF  . 

28.41 

27.46 

60.23 

Italy: 

FAG  . . 

3.08 

(’) 

Meter  . 

^22 

{’) 

SKF  . 

3.71 

0.00 

Japan: 

General  Bear- 

ing  . 

106.61 

51.82 

92.00 

Honda  _ 

a37 

0.01 

0.01 

IKS  . . . 

27.96 

(2) 

(2) 

Koyo  _ 

12.19 

5.34 

(1) 

Nachi . . 

28.27 

4.33 

(2) 

Nankai  Seiko 

1.08 

(2) 

(2) 

NPBS _ 

18.32 

(2) 

(2) 

NSK . . 

27.17 

20.42 

n 

NTN  . . 

5.09 

2.34 

0.01 

Takeshita . 

14.58 

(2) 

(2) 

Singapore: 

NMB/Pelmec 

4.84 

Sweden: 

SKF  . . . 

16.00 

1.85 

Thailand: 

NMB/Pelmec 

0.37 

United 

Kindgom: 

Barden/FAG  . 

4.86 

8.22 

RHP/NSK  . 

16.01 

18.40 

>  No  U.S.  sales  during  the  review  period. 
2  No  review  requested. 


Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  the  date  of  publication 
of  this  notice.  A  general  issues  hearing, 
if  requested,  and  any  hearings  regarding 
issues  related  solely  to  specific 
countries,  if  requested,  will  be  held  in 
accordance  with  the  following  schedule 
and  at  the  indicated  locations  in  the 
main  Commerce  building: 

Italy — March  28, 1994;  9:00  am;  room 
1617-lVf-4 

General  Issues — March  28, 1994;  1:00 
pm;  room  4830 

Thailand — March  29, 1994;  9:00  am; 
room  1617-M-l 


Singapore — March  29, 1994;  10:30  am: 
room  1617-M— 1 

Germany — March  29, 1994;  2:00  pm; 
room  1617-M-4 

Japan — March  30, 1994;  9:00  am;  room 
1617-M-l 

United  Kingdom — March  30, 1994;  2:00 
pm;  room  1617-M-l 
France — March  31, 1994;  9:00  am;  room 
1617-M-4 

Sweden — March  31, 1994;  1:00  pm; 
room  1617-M-4 
Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
briefs  or  written  comments,  and  rebuttal 
briefs  or  rebuttals  to  written  comments. 
Briefs  or  written  comments  from 
interested  parties,  and  rebuttal  briefs  or 
rebuttals  to  written  comments,  limited 
to  the  issues  raised  in  the  respective 
case  briefs  and  comments,  may  be 
submitted  not  later  than  the  dates 
shown  below  for  general  issues  and  the 
respective  coimtry-specific  cases.  The 
Department  will  sul^equently  publish 
the  final  results  of  these  administrative 
reviews,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  hearings. 


Case 

Briefs/com- 
merrts  due 

Rebuttals  due 

General  Is- 

Mar.  16.  1994 

Mar.  23.  1994 

sues. 

Italy - - 

Mar.  16,  1994 

Mar.  23, 1994 

Thailand  . . 

Mar.  17, 1994 

Mar.  24.  1994 

Singapore  _.. 

Mar.  17, 1994 

Mar.  24.  1994 

Germany . 

Mar.  17,  1994 

Mar.  24, 1994 

Japan  . 

Mar.  18.  1994 

Mar.  25.  1994 

U.K . 

Mar.  18.  1994 

Mar.  25.  1994 

France  . 

Mar.  21.  1994 

Mar.  28.  1994 

Sweden  . 

Mar.  21,  1994 

Mar.  28,  1994 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  sampling  prevents 
calculation  of  duties  on  an  entry-by- 
entry  basis,  we  will  calculate  an 
importer-specific  ad  valorem  duty 
assessment  rate  for  each  class  or  kind  of 
merchandise  based  on  the  ratio  of  the 
total  value  of  antidumping  duties 
calculated  for  the  examin^  sales  made 
during  the  FOR  to  the  total  customs 
value  of  the  sales  used  to  calculate  those 
duties.  This  rate  will  be  asses.sed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
FOR.  (This  is  equivalent  to  dividing  the 
total  value  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  statutory  FMV  and 
statutory  USF,  by  the  total  statutory  USF 
value  of  the  sales  compared,  and 
adjusting  the  result  by  the  average 
difference  between  USF  and  customs 
value  for  all  merchandise  examined 
during  the  FOR.) 
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Where  we  do  not  have  entered 
customs  value  to  calculate  an  ad 
valorem  rate,  we  will  calculate  an 
average  per-unit  dollar  amount  of 
antidiunping  duty  based  on  all  sales 
examined  during  the  FOR.  We  will 
instruct  the  Customs  Service  to  assess 
this  average  amount  on  all  units 
included  in  each  entry  made  by  the 
particular  importer  during  the  FOR.  The 
Department  will  issue  appropriate 
appraisement  instructions  directly  to 
the  Customs  Service  upon  completion  of 
these  reviews. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
..ntered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act:  (1)  the  cash  deposit  rates  for 
the  reviewed  companies  will  be  those 
rates  established  in  the  final  results  of 
these  reviews;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  depiosit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exjKirter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  the  “all 
others”  rate  made  effective  by  the  final 
results  of  the  most  recent  administrative 
reviews  of  the  orders  (see  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Fart  of  an 
Antidumping  Duty  Order,  58  FR  39729, 
july  26, 1993).  As  noted  in  those 
previous  final  results,  these  rates  are  the 
“all  others”  rates  fi'om  the  relevant 
LTFV  investigations.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liq  i  lation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 


751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1)  and  19  CF.R.  353.22(c)(5)). 

Dated:  February  18, 1994. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-4505  Filed  2-25-94;  8:45  am) 
BILUNQ  CODE  3S10-0S-P 

[A-68a-^4] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Japan;  Amendment  to 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  Intemationcd  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  amendment  to  final 
results  of  antidumping  duty 
administrative  reviews. 

summary:  On  July  26, 1993,  the 
Department  of  Commerce  published  the 
final  results  of  its  administrative 
reviews  of  the  antidumping  duty  orders 
on  antiftiction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  firom  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden, 
Thailand  and  the  United  Kingdom.  The 
classes  or  kinds  of  merchandise  covered 
by  these  reviews  are  ball  bearings  and 
parts  thereof,  cylindrical  roller  bearings 
and  parts  thereof,  and  spherical  plain 
bearings  and  parts  thereof.  The  reviews 
covered  41  manufacturers/exporters  and 
the  period  May  1, 1991  through  April 
30, 1992.  Based  on  the  correction  of 
ministerial  errors,  we  are  amending  the 
final  results  with  respect  to  Japanese 
ball  bearings,  cylindrical  roller  bearings 
and  spherical  plain  bearings  sold  by  one 
company. 

EFFECTIVE  DATE:  February  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fhilip  Marchal  or  Michael  Rill.  Office  of 
Antidumping  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  E)C  20230; 
telephone  (202)482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  26, 1993,  the  Department  of 
Commerce  (the  Department!  published 
in  the  Federal  Register  the  final  results 
of  its  administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  (AFBs)  from 
France,  Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  Thailand  emd  the 
United  Kingdom  (58  FR  39729).  The 
classes  or  kinds  of  merchandise  covered 


by  these  reviews  were  ball  bearings  and 
parts  thereof  (BBs),  cylindrical  roller 
bearings  and  parts  thereof  (CRBs),  and 
spherical  plain  bearings  and  parts 
thereof  (SPBs).  The  reviews  covered  41 
manufacturers/exporters  and  the  period 
May  1, 1991  through  April  30, 1992. 

After  publication  of  our  final  results, 
we  received  timely  allegations  of 
ministerial  errors  from  Honda  Motor 
Company  concerning  the  final  results 
for  AFBs  from  Japan  sold  by  Honda. 

We  agree  with  one  of  these  allegations 
and  have  made  the  necessary  correction. 
Specifically,  Honda  had  submitted  two 
sets  of  home  market  data.  Although  we 
had  intended  in  our  final  results  to  use 
only  certain  portions  of  each  of  these 
datasets,  we  used  the  wrong  portions  in 
our  final  results.  We  have  therefore 
corrected  our  analysis  by  using  the 
correct  portions  of  Honda’s  submitted 
home  market  datasets. 

Amended  Final  Results  of  Reviews 

As  a  result  of  our  corrections  of 
ministerial  errors,  we  have  determined 
the  following  percentage  weighted- 
average  margins  to  exist  for  the  period 
May  1, 1991  through  April  30, 1992: 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service. 

Because  these  rates  for  Honda  are  less 
than  0.50  percent  and.  therefore,  de 
minimis  for  cash  deposit  purposes,  the 
Department  will  require  a  cash  depmsit 
of  zero  for  all  entries  of  the  above 
merchandise  from  Honda. 

These  deposit  requirements  are 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consiunption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  efiect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
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occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  is  published  in 
accordance  with  section  751(f)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(f))  and  19  CFR  353.28(c). 

Dated;  February  15, 1994. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-4504  Filed  2-25-94;  8:45  am] 
BItUNG  CODE  3S10-OS-P 


[A-670-8311 

Initiation  of  Antidumping  Duty 
Investigation:  Fresh  Garlic  From  the 
People’s  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  February  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Stagner  or  Diane  Mazur,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington,  DC,  20230; 
telephone  (202)  482-1673  or  482-3534, 
respectively. 

Initiation  of  Investigation 
The  Petition 

On  January  31, 1994,  we  received  a 
petition  filed  in  proper  form  by  the 
member  companies  of  the  Fresh  Garlic 
Producers  Association  (collectively 
petitioner).  In  accordance  with  19  CFR 
353.12,  the  petitioner  alleges  that  fresh 
garlic  from  the  People’s  Republic  of 
China  (PRC)  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry. 

The  petitioner  has  stated  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party,  as  defined  under 
section  771(9)(C)  of  the  Act,  and 
because  the  petition  is  filed  on  behalf  of 
the  U.S.  industry  producing  the  product 
subject  to  this  investigation.  If  any 
interested  party,  as  described  under 
paragraphs  (C),  (D),  (E),  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  it  should  file  a  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  all  grades  of  fresh 


garlic,  whether  or  not  chilled  or  frozen, 
and  include  whole  garlic,  whole  garlic 
that  has  been  separated  into  constituent 
cloves  (cracked  garlic),  and  peeled  garlic 
(skin  removed),  whether  or  not  packed 
in  any  substance.  The  differences 
between  the  grades  are  based  on  color, 
size,  sheathing  and  level  of  decay. 

Fresh  garlic  is  used  principally  as  a 
food  product  and  for  seasoning.  Fresh 
garlic,  whether  or  not  chilled  or  frozen, 
is  currently  classifiable  under 
subheadings  0703.20.0000, 

0710.80.7060,  and  0710.80.9750  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  price 
(USP)  on  October  1993  invoices  from 
U.S.  importers  of  the  subject 
merchandise  from  the  PRC.  In 
calculating  USP,  petitioner  deducted 
amounts  for  the  following:  U.S.  duties, 
ocean  freight,  marine  insurance,  foreign 
inland  freight  expenses,  brokers’ 
commission,  harbor  maintenance  and 
U.S.  merchandise  processing  fees,  and 
commissions  charged  by  the  U.S. 
importers. 

Petitioner  alleges  that  the  PRC  is  a 
non-maiket  economy  (NME)  country 
within  the  meaning  of  section  773(c)  of 
the  Act.  The  Department  has 
determined  the  PRC  to  be  an  NME, 
within  the  meaning  of  section 
771(18)(A)  of  the  Act,  in  previous  cases 
(see  e  g..  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Certain  Compact 
Ductile  Iron  Waterworks  Fittings  and 
Accessories  Thereof  from  the  PRC,  58 
FR  37908  Ouly  14, 1993).  In  accordance 
with  771(18)(C)  of  the  Act,  that 
determination  continues  to  apply  for 
purposes  of  this  initiation.  In  the  course 
of  this  investigation,  parties  will  have 
the  opportunity  to  address  this  NME 
determination  and  provide  relevant 
information  and  argument  on  this  issue. 

Further,  because  of  the  extent  of 
central  government  control  in  an  NME, 
the  Department  considers  that  a  single 
antidumping  margin,  should  there  be 
one,  is  appropriate  for  all  exporters  from 
the  NME.  Only  if  individual  NME 
exporters  are  firee  of  central  government 
ownership  and  can  demonstrate  an 
absence  of  central  governmental  control 
with  respect  to  the  pricing  of  exports, 
both  in  law  and  in  fact,  will  they  be 
considered  eligible  for  separate,  owner- 
specific  deposit  rates.  (See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Helical  Spring  Lock  Washers 


from  the  People’s  Republic  of  China,  58 
FR  48833  (September  20, 1993)  for  a 
discussion  of  the  information  the 
Department  considers  appropriate  to 
warrant  calculation  of  separate  rates.) 

Petitioner  based  foreign  market  value 
on  the  PRC’s  factors  of  production  for 
producing  the  subject  merchandise.  To 
value  the  factors  of  production, 
petitioner  used  India  as  a  surrogate 
country.  Petitioner  argues  that  India  is 
a  country  at  a  comparable  level  of 
economic  development  as  the  PRC  and 
India  is  a  significant  producer  of 
comparable  merchandise  pursuant  to 
section  773(c)(4)  of  the  Act.  Further, 
India’s  garlic  production  is  labor 
intensive  and  relies  on  rudimentary 
agricultural  techniques  similar  to 
agricultural  methods  used  in  the  PRC. 
For  purposes  of  this  initiation,  we  have 
accepted  India  as  an  appropriate 
surrogate  country  selection.  There 
appear  to  be  no  other  countries  with 
comparable  economies  to  the  PRC  that 
produce  the  subject  merchandise.  In 
addition,  the  Department  has  used  India 
as  an  appropriate  surrogate  country 
selection  in  other  investigations 
involving  merchandise  from  the  PRC. 
(See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Sulfanilic  Acid 
from  the  People’s  Republic  of  China  (57 
FR  29705,  July  6. 1992). 

Petitioner  first  attempted  to  value  the 
factors  of  production  using  Indian 
information.  W'here  this  was  not 
possible,  petitioner  valued  the  factors  of 
production  using  the  U.S.  industry’s 
costs,  where  it  was  determined  that  this 
provided  a  reasonable  basis  upon  which 
to  value  certain  factors  of  production. 
Petitioner  valued  the  factors  of 
production  of  the  subject  merchandise 
in  the  PRC  as  follows: 

•  For  material  costs  (seed  and 
fertilizer),  petitioner  relied  on  Indian 
factors  based  on  its  foreign  market 
research,  using  public  information 
whenever  possible. 

•  For  most  labor  costs  (seed  cracking, 
field  preparation,  planting,  weed 
control,  fertilization,  irrigation,  digging, 
windrowing  and  harvesting),  petitioner 
relied  on  an  industry  expert’s  estimate 
of  Chinese  factors  which  was  based  on 
the  expert’s  knowledge  of  the  Chinese 
industry  and  the  expert’s  own 
experience  with  nonmechanized  garlic 
production,  using  public  information 
whenever  possible.  Petitioner  valued 
such  labor  costs  on  the  basis  of  Indian 
production  experience  as  developed  in 
its  foreign  market  research.  For  other 
labor  costs  related  to  hauling,  sorting, 
grading,  inspecting,  and  shrinkage, 
petitioner  relied  on  the  U.S.  industry’s 
cost-per-pound  for  these  operations. 
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•  Petitioner  added  an  amount  for  all 
other  manufacturing  costs  and  related 
overhead  equal  to  10  percent  of  direct 
material  and  labor  costs. 

•  Petitioner  added  an  amoimt  for 
shrinkage  loss  of  7  i>ercent  of  the  cost 

of  production,  basc»d  on  U.S.  experience. 

•  For  selling,  general  and 
administrative  expenses  (SG&A), 
petitioner  used  the  statutory  minimum 
of  ten  percent  of  the  cost  of  production. 

•  For  profit,  petitioner  used  the 
statutory  minimum  of  eight  percent  of 
the  cost  of  manufacture  plus  SG&A. 

•  Petitioner  added  an  amount  for 
packing  based  on  the  average,  actual 
experience  of  the  U.S.  industry. 

Based  on  petitioner’s  calculations,  the 
dumping  margins  range  from  266.73  to 
376.67  percent.  For  purposes  of  this 
initiation,  no  adjustments  were  made  to 
petitioner’s  calculations. 

Initiation  of  Investigation 

We  have  examined  the  petition  on 
fresh  garlic  and  have  found  that  the 
petition  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  we 
are  initiating  an  cuitidumping  duty 
investigation  to  determine  whether 
imports  of  fresh  garlic  from  the  PRC  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 

International  Trade  Commission  (ITC) 
Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  we 
have  done  so. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  March  17. 
1994,  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury',  by 
reason  of  imports  of  fresh  garlic  from 
the  PRC.  A  negative  ITC  determination 
will  result  in  a  termination  of  the 
investigation;  otherwise,  the 
investigation  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  February  22. 1994. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
A  dministration. 

IFR  Doc.  94-4503  Filed  2-25-94;  8:45  ami 
BILUNQ  CODE  3S10-OS-P 


IA-688-6041 

Preliminary  Affirmative  Determination 
of  Scope  inquiry  on  Antidumping  Duty 
Order  on  Tapered  Roller  Bearings  and 
Parts  Thereof  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary 
determination  of  scope  inquiry. 

SUMMARY:  We  preliminarily  determine 
that  subject  forgings  are  within  the 
scope  of  the  antidumping  duty  order  on 
tapered  roller  bearings  and  parts  thereof, 
Hnished  or  unhnish^,  from  Japan. 
Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination. 

EFFECTIVE  DATE:  February  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Shields  at  (202)  482-^1690  or 
John  Kugelman  at  (202)  482-5253, 

Office  of  Antidumping  Compliance, 
Import  Adnuhaistration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  17, 1993,  Koyo  Seiko 
Company  Ltd.  and  Koyo  Corporation  of 
U.S.A.  (Koyo)  requested  that  the 
Department  of  Commerce  (the 
Department)  issue  a  ruling  that  Koyo’s 
imported  forgings,  including  tower 
forgings,  hot  forgings,  and  cold  forgings, 
be  found  outside  the  scope  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof  from 
Japan  (52  FR  37352.  October  6, 1987). 
The  Department  initiated  its  scope 
inquiry  on  September  28, 1993.  and 
granted  interested  parties  an 
opportunity  to  comment  on  whether 
these  forgings  fall  within  the  scope  of 
the  order.  We  received  comments  on 
November  15, 1993,  from  the  petitioner, 
the  Timken  Company,  and  rebuttal 
comments  from  Koyo  on  November  22. 
1993.  Due  to  the  significant  difficulty 
presented  by  this  scope  inquiry,  we 
have  determined  that  it  is  appropriate  to 
issue  a  preliminary  determination,  in 
accordance  with  the  Department’s 
regulations  (19'CFR  353.29(d)(3)  (1993)). 

Koyo  requested  the  scope  ruling  in 
response  to  a  change  in  the  U.S. 

Customs  classification  of  Koyo’s 
imported  forgings.  At  the  time  of  the 
original  investigation.  Koyo’s  imported 
forgings  were  classified  as  forgings 
under  the  Tariff  Schedules  of  the  United 
States  (TSUS)  606.7340.  When  the 
Harmonized  Tariff  Schedule  (HTS) 


replaced  the  TSUS  in  1989  and  a 
specific  provision  for  forgings  ceased  to 
exist.  Koyo  classified  its  forgings  as 
“semifinished  steel”  under  HTS 
7224.90,  and  later,  based  on  the  advice 
of  a  Customs  port,  as  “steel  articles” 
under  HTS  7326.19.  Customs  recently 
examined  the  subject  forgings  and 
informed  Koyo  that  it  considers  them  to 
be  “parts  of  tapered  roller  bearings 
(TRBs)”  under  HTS  8482.99.  Customs 
generally  classifies  an  article  as  a  “part” 
of  another  article  if  that  is  its  chief  or 
principal  use.  Based  on  this  general 
principle.  Customs  determined  that 
under  the  HTS  Koyo’s  forged  rings 
should  be  classified  as  TFU3  parts  as  long 
as  they  are  chiefly  used  for 
incorporation  into  TRBs.  Although 
Koyo’s  scope  clarification  request  was 
prompted  at  least  in  part  by  the  action 
of  Customs,  neither  classification 
choices  made  by  producers  nor 
classification  decisions  made  by 
Customs  determine  the  scope  of 
antidumping  duty  orders.  Rather,  the 
scope  of  antidumping  duty  orders  is 
determined  by  the  Department  at  the 
time  of  the  original  investigation  and 
issuance  of  an  order. 

In  accordance  with  19  CFR 
353.29(i)(l),  in  analyzing  the  scope 
request  in  this  proceeding,  the 
Department  took  into  account  the 
descriptions  of  the  merchandise 
contained  in  the  petition,  the  initial 
investigation,  and  the  determinations  of 
the  Department  and  the  International 
Trade  Commission  (ITC).  The 
regulations  provide  that  if  the 
Department  determines  these 
descriptions  are  ambiguous,  it  will 
further  consider  the  factors  provided  for 
under  19  CFR  353.29(i)(2).  known 
commonly  as  Diversified  Products 
criteria  (see  Diversified  Products  Corp. 
V.  United  States,  572  F.  Supp.  833  (QT 
1983)). 

Analysis 

Koyo  makes  the  forgings  at  issue  from 
bearing  grade  steel  bar,  which  is 
sheared,  pierced,  and  extruded  into  the 
shape  of  the  forging.  The  forgings  are 
not  machined  in  any  way  prior  to 
exportation. 

We  note  that  the  term  “forgings” 
covers  a  broad  spectrum  of  products. 
The  Summaries  of  Trade  and  Tariff 
Information  (Schedule  6,  Volume  4) 
identifies  two  basic  types  of  forgings  in 
its  description  of  the  product.  Open-die 
forgings  are  large  shapes  produced  by 
hammering  or  pressing  heated  ingots, 
blooms,  billets,  slabs,  or  bars  on 
regulation  press-and-hammer  forging 
equipment  with  dies  that  are  flat  or 
slightly  shaped.  Closed-die  or  drop 
forgings  are  small-  or  medium-size 
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shapes  forged  by  using  dies  accurately 
formed  to  the  size  and  shape  of  the 
desired  finished  product.  Open-die 
forgings  require  machining  to  acquire 
the  desired  dimensions  of  the  finished 
product.  Closed-die  forgings  require 
little  or  no  subsequent  machining  and 
are  generally  considered  parts  for 
import  classification  purposes.  The 
forgings  at  issue  have  not  been 
categorized  as  either  open-die  or  closed- 
die  forgings. 

The  Language  of  the  Petition 

The  original  petition  describes  the 
subject  merchandise  as  follows: 

The  merchandise  covered  by  this  petition 
is  all  tapered  roller  bearings,  tapered  rollers 
and  other  parts  thereof  (both  finished  and 
unfinished)  including,  but  not  limited  to, 
single-row,  multiple-row  (e.g.,  two-,  four-), 
and  thrust  bearings  and  self-contained 
bearing  packages  (generally  pre-set,  pre¬ 
sealed,  and  pre-greased),  but  only  to  the 
extent  that  such  merchandise  is  not  presently 
covered  by  an  outstanding  antidumping  duty 
order  or  Bnding  in  the  United  States. 

In  the  petition,  Timken  stressed  that 
it  had  identified  TSUS  numbers  to  the 
best  of  its  ability,  but  that  it  did  not 
intend  that  products  under  other 
classification  numbers  be  excluded  from 
the  scope  if  they  fell  within  the 
description  of  the  product  in  the 
petition.  Timken  argues  that  the 
language  of  the  pietition  unambiguously 
includes  Koyo’s  forgings,  since  the 
petition  requested  coverage  for  all 
unfinished  TRB  parts  not  included  in 
the  A-588-054  Hnding  which  covers 
TRBs  four  inches  or  less  in  outside 
diameter.  Timken  takes  the  position  that 
the  instant  forgings  fall  under  the 
category  of  unfinished  parts  and  they 
should  properly  have  been  classified 
that  way.  The  fact  that  they  were  not 
named  specifically  in  the  petition  does 
not  imply  that  Timken  did  not  intend  to 
include  them.  Timken  states  that  it  was 
impossible  for  it  to  name  each  item  that 
might  be  considered  a  TRB  part. 

Koyo,  however,  claims  that  since  the 
petition  never  mentioned  forgings,  they 
were  not  included.  In  its  ruling  request 
Koyo  argues  that  forgings  are  outside  the 
scope  of  the  order  b^ause  they  are 
“precursor  materials”  that  have  not  yet 
b^un  the  manufacturing  process.  Koyo 
claims  that  including  forgings  would  be 
tantamount  to  including  bearing  grade 
steel  in  the  scope  of  the  order. 

The  Department’s  position  is  that  the 
•petition  clearly  includes  unfinished 
TRB  parts  in  its  scope.  However,  the 
language  in  the  petition  is  ambiguous 
with  respect  to  whether  forgings  are 
considered  unfinished  parts. 


The  Language  of  the  Commerce 
Department’s  Determinations 

'The  products  covered  by  the 
preliminary  and  final  determinations 
and  the  order  as  it  was  published  in 
1987  are  “tapered  roller  bearings  and 
parts  thereof,  currently  classified  under 
Tariff  Schedules  of  the  United  States 
(TSUS)  item  numbers  680.30  and 
680.39;  flange,  take-up  cartiidge,  and 
hanger  units  incorporating  tapered 
roller  bearings,  ciurently  classified 
under  TSUS  item  number  661.10;  and 
tapered  roller  housings  (except  pillow 
blocks)  incorporating  tapered  rollers, 
with  or  without  spindles,  whether  or 
not  for  automotive  use,  and  currently 
classified  under  TSUS  item  number 
692.32  or  elsewhere  in  the  TSUS. 
Products  subject  to  the  outstanding 
antidumping  duty  order  covering 
certain  tapered  roller  bearings  ft’om 
Japan  (T.D.  76-227,  41  FR  34974)  were 
not  included  within  the  scope  of  this 
investigation”  (see  Antidumping  Duty 
Order:  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
from  Japan,  52  FR  37352,  October  6, 
1987).  At  issue  is  whether  forgings 
should  be  considered  unfinished  parts 
within  the  scope  of  the  order. 

Timken  claims  that  at  the  time  of  the 
order  Koyo’s  imported  forgings  should 
have  properly  been  classified  as  TRB 
parts,  and  that  they  are  clearly  included 
within  the  scope  of  the  order.  Koyo 
argues  that  the  language  of  the  order 
unambiguously  excludes  forgings,  since 
at  the  time  of  the  investigation  Koyo 
was  importing  forgings  under  TSUS 
606.7340  as  “non-machined  steel 
forgings”,  a  provision  not  mentioned  in 
the  order.  Koyo  clearly  stated  in  each  of 
the  first  three  administrative  reviews 
that  it  considered  its  imported  forgings 
to  be  outside  the  scope  of  the  order,  and 
neither  the  Department  nor  the 
petitioner  objected.  Therefore,  Koyo 
argues  that  forgings  have  been 
considered  outside  the  scope  since  the 
order  was  published. 

The  Department’s  position  is  that, 
absent  the  rare  case  in  which  there  is  no 
narrative  description  of  the  subject 
merchandise,  any  TSUS  or  HTS 
numbers  mentioned  in  the  scope  of  an 
order  are  for  reference  only,  and  do  not 
limit  the  scope  in  any  way.  The 
Department’s  position  in  this  respect  is 
supported  by  the  fact  that  the  scope 
description  for  each  of  the 
administrative  reviews  has  contained  a 
statement  to  the  effect  that  the  Customs 
classification  numbers  are  provided  for 
reference  purposes  only.  However,  the 
language  used  in  the  order  to  describe 
the  products  is  ambiguous  with  respect 
to  forgings,  since  forgings  are  not 


mentioned  and  there  is  no  explicit 
indication  of  what  products  are 
included  as  unfinished  parts.  Moreover, 
while  Koyo  stated  in  its  review 
responses  that  it  did  not  report  forgings, 
it  is  not  apparent  firom  these  statements 
the  form  the  imports  took.  As  was 
described  earlier,  the  term  “forgings” 
covers  a  wide  range  of  products.  The 
question  this  scope  inquiry  poses  for  the 
Department  is  whether  the  instant 
forgings  are  advanced  to  the  point  that 
the  Department  considers  them  TRB 
parts. 

The  rrC’s  Determination 

The  International  Trade  Commission’s 
(ITC)  questionnaires  in  the  investigation 
defined  unfinished  parts  as  “*  *  * 
those  that  have  been  shaped  sufficiently 
that  they  may  be  used  only  in  the 
manufacture  of  tapered  roller  bearings.” 
(p.  5).  Likewise,  the  ITC  considered 
whether  to  treat  unfinished  parts  as 
separate  like  products  in  its  final 
determination.  It  rejected  Koyo’s  request 
to  consider  each  of  the  following  groups 
as  discrete  like  products: 

1.  “Precursor  materials”  (i.e.,  unfinished 
forged  rings)  and  “finished  bulk  parts”  (i.e., 
rollers  and  cages)  of  tapered  roller  bearings; 

2.  Unfinished  tapered  roller  bearing 
components  (i.e. — unfinished  outer  rings  and 
inner  rings); 

3.  Finished  tapered  roller  bearings. 

(Tapered  Roller  Bearings  and  Parts 
Thereof,  and  Certain  Housings 
Incorporating  Tapered  Rollers,  from 
Japan,  Inv.  No.  731-TA-343  (Final), 
USITC  Pub  2020,  September  1987,  p.  5). 
The  ITC  reasoned  that  all  parts  are 
destined  to  become  complete,  finished 
TRBs  and  that  neither  finished  nor 
unfinished  parts  have  commercial  value 
except  as  components  of  TRBs.  To  the 
extent  that  the  ITC  considered  the  items 
in  this  list  a  single  like  product,  this 
statement  suggests  that  the  ITC 
considered  forged  rings  to  be  unfinished 
parts. 

The  ITC  also  states  in  its  final 
determination  that: 

Unfinished  bearing  components  are  the 
cones,  cups,  and  rollers  that  have  been  green 
machined  and  heat  treated,  but  that  require 
final  finishing  •  •  *  Green  machining  is  an 
industry  term  that  relates  to  the  machining 
operations  performed  on  the  raw  materials 
prior  to  heat  treatment  for  cups,  cones,  and 
rollers,  (p.  A-8) 

However,  Timken  points  out  that  the 
ITC  was  discussing  cups  and  cones 
made  from  tubing  rather  than  forgings, 
and  argues  tliat  the  FTC’s  view  that 
green  machining  is  the  first  stage  in  the 
production  process  applies  only  to 
tubing.  Timken  claims  that,  in  the  bar- 
based  manufacturing  process  Koyo  uses, 
the  first  step  in  production  is  forging. 
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This  is  consistent  with  an  ITC 
footnote  (p.  A-8)  that  the  forging 
process  is  used  instead  of  green 
machining,  indicating  that  at  least  some 
of  the  green  machining  necessary  on 
rings  cut  from  tube  steel  is  not  necessary 
on  forgings.  Although  the  FTC 
consider^  green  machining  to  be  the 
turning  point  in  Timken’s  tube-based 
production  process,  the  distinction  is 
blurred  when  forgings  are  used.  Since 
forging  can  accomplish  some  of  the 
same  results  as  green  machining,  the 
FTC’s  description  of  the  production 
process  does  not  necessarily  imply  that 
forged  rings  are  outside  the  scope  of  the 
order. 

Diversified  Products  Analysis 
While  stages  of  production  can  be 
helpful  in  determining  when  raw 
material  becomes  an  unfinished  part, 
the  descriptions  of  the  merchandise  in 
the  petition  and  the  Department’s 
determinations  are  ambiguous  with 
respect  to  the  question  of  whether  these 
forgings  are  unfinished  parts.  The  FFC’s 
final  determination,  though  not 
perfectly  clear,  points  toward  the 
conclusion  that  forgings  are  within  the 
scope  of  the  order.  However,  because 
there  is  some  ambiguity,  the  Department 
considered  it  appropriate  to  analyze  the 
Diversified  Products  criteria.  The  four 
additional  criteria  the  Department 
considered  in  determining  if  forgings 
are  within  the  order  are  listed  at  19  CFR 
353.29(i)(2):  (1)  the  physical 
characteristics  of  the  product:  (2)  the 
expectations  of  the  ultimate  purchasers; 

(3)  the  ultimate  use  of  the  product;  and 

(4)  the  channels  of  trade. 

Physical  Characteristics 

Timken  points  out  that  forgings  are 
similar  in  si:^e  and  shape  to  finished 
cups  and  cones.  However,  Koyo  argues 
that  there  are  dramatic  differences 
between  forgings  and  finished  cups  and 
cones.  Some  forgings  are  split  in  two  to 
form  both  the  cup  and  the  cone.  In  the 
manufacturing  steps  that  take  place 
during  the  turning  process,  between 
24%  and  30%  of  the  steel  is  removed 
from  a  forging,  resulting  in  a  green 
machined  ring  with  the  specific 
dimensions  and  tolerance  of  the 
finished  cup  or  cone,  or  inner  and  outer 
raceways. 

Koyo  argues  further  that  the  forged 
rings  are  most  similar  to  steel  tube  rings, 
which  undergo  the  same  processes 
(green  machining,  heat  treatment, 
polishing,  and  grinding)  before 
becoming  a  finished  TI^  part.  Koyo 
states  that  “both  rings  cut  from  tube  and 
forged  rings  are  intermediate  donut¬ 
shaped  pieces  of  steel  that  are  first 
produced  from  steel  bar  and  later 


further  processed  into  parts  for 
bearings”  (Koyo’s  letter  to  the 
Department,  November  22, 1993,  p.4). 
Both  parties  agree  that  rings  cut  from 
tube  are  outside  the  scope  of  the  order, 
as  indicated  by  Koyo’s  statement  to  that 
effect  on  page  24  of  its  letter  and 
Timken’s  reference  to  rings  cut  from 
tube  as  raw  material  (p.23). 

However,  Timken  points  out  that  the 
forgings  in  question  are  a  much  more 
processed  product  than  rings  cut  from 
tube  steel.  Forged  rings  have  the 
approximate  shapes  of  the  cups  and 
cones  that  they  will  be  turned  into. 
Indeed,  forging  gives  them  much  of  the 
definition  that  green  machining  would 
otherwise  give.  As  a  result,  the  forgings 
are  effectively  dedicated  to  use  as  TRB 
parts.  Conversely,  rings  cut  from  tube 
steel  bear  little  resemblance  to  cups  or 
cones.  Tube  rings  lose  50%  to  75%  of 
the  weight  of  the  ring  during  green 
machining,  and  can  only  be  considered 
TRB  parts  after  this  process  takes  place. 
Given  the  advanced  shape  that  forging 
gives  the  components,  and  the 
consequent  reduction  in  green 
machining,  the  green  madiining  process 
does  not  appear  determinative  in  this 
case.  Rather,  it  is  the  advanced  physical 
characteristics  of  the  component 
forgings  that  are  definitive. 

The  Department  preliminarily 
determines  that  forged  rings  are  more 
processed  than  rings  from  tube  stock, 
and,  as  such,  are  physically  distinct 
from  rings  cut  from  tube  steel.  While 
some  final  machining  is  necessary,  the 
forging  process  used  in  this  case 
effectively  transforms  the  metal  input 
into  a  product  sufficiently  advanced  in 
state  that  it  is  essentially  a  TRB 
component.  Consequently,  an 
examination  of  physical  characteristics 
indicates  that  forgings  are  included  in 
the  scope  of  the  order. 

Channels  of  Trade 

The  forgings  at  issue  are  either 
produced  by  Koyo  or  purchased  from 
steel  forgers  and  sold  by  Koyo  to 
AKBMC,  its  related  subsidiary.  Forgings 
move  through  the  same  channel  of  trade 
as  unfinished  parts,  namely,  to  bearings 
producers  for  incorporation  into  tapered 
roller  or  antifriction  bearings.  Therefore, 
the  Department  preliminarily 
determines  that  the  channels  of  trade 
criterion  indicates  that  forgings  are 
within  the  scope  of  the  order. 

Expectations  of  the  Ultimate  Purchaser 

The  forgings  in  question  are  imported 
into  the  United  States  for  use  in  the 
production  of  TRBs.  Timken  points  out 
that  these  forgings  have  undergone 
initial  processing  which  renders  them 
dedicated  to  use  in  a  limited  range  of 


part  numbers.  Timken  notes  that  the 
bearings  producers  who  purchase  these 
forgings  have  no  expected  use  other 
than  the  production  of  finished 
bearings.  Koyo  submits,  however,  that 
finding  forgings  to  be  within  the  scope 
of  the  order  based  on  the  expectation 
criterion  is  comparable  to  concluding 
that  bearing  grade  steel  is  also  within 
the  scope,  since  it  too  is  imported  for 
use  in  production  of  TRBs  and  has 
almost  no  alternative  uses.  Koyo  argues 
further  that  rings  cut  from  tube  steel, 
which  are  outside  the  scope,  are  also 
limited  to  use  in  a  specific  range  of 
models. 

The  Department  notes  that  although 
the  expectations  of  the  purchasers  of 
bearing  grade  steel  and  of  rings  cut  from 
tube  steel  are  the  same  as  those  of 
purchasers  of  in-scope  TRB  parts,  no 
one  argues  that  bearing  grade  steel  or 
rings  cut  from  tube  are  steel  are  covered 
by  the  order.  Moreover,  bearing  steel 
might  be  destined  for  bearing-related 
production  but  it  has  not  been  advanced 
to  the  point  of  dedicating  it  to  a  TRB 
component,  finished  or  unfinished.  By 
the  same  token,  it  is  also  possible  that 
some  rings  cut  from  tube  steel  may  not 
necessarily  be  intended  for  use  in  TRBs. 
However,  the  forgings  in  question  have 
been  advanced  to  the  point  that  some 
use  other  than  a  TRB  component  is 
highly  unlikely.  Because  the  expectation 
of  the  parties  importing  the  instant 
forgings  is  to  make  TRBs,  the 
Department’s  position  is  that  this 
criterion  indicates  that  forgings  are 
within  the  scope  of  the  order. 

Ultimate  Use 

Timken  points  out  that  forgings  are 
more  dedicated  to  use  in  TRBs  than 
rings  cut  from  tube  steel,  since  these 
forgings  more  closely  approximate  the 
dimensions  of  the  finished  cup  or  cone 
and  do  not  require  as  extensive  a 
turning  process  as  steel  tube  rings.  Koyo 
contends  that  a  ring  cut  from  steel  tube 
is  as  dedicated  to  use  in  TRBs  as  a 
forging  is,  because  both  are  made  from 
bearing  grade  steel,  which  Koyo  claims 
is  too  expensive  to  be  used  for  other 
purposes.  Furthermore.  Koyo  argues,  a 
steel  tube  ring  and  these  forgings  are 
equally  limited  in  the  range  of  bearings 
for  which  they  can  be  used.  However, 
Koyo  uses  the  overwhelming  portion  of 
its  imported  forgings  in  the  production 
of  TRBs.  Koyo  suggests  that  it  is 
possible  to  use  some  of  the  forgings  to 
make  both  TRB  and  ball  bearing  parts 
(Koyo  submitted  an  example  of  a  ball 
bearing  and  a  TRB  that  have  inner  rings 
made  from  the  same  forged  ring),  and  it 
is  theoretically  possible  for  the 
manufacturer  to  use  a  forging  originally 
intended  for  use  in  a  TRB  to  produce  a 
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ball  bearing  instead,  if  production  needs 
change  after  importation.  In  practice, 
this  possibility  is  seldom  realized 
because  it  is  not  cost  efficient  to  create 
a  forging  with  multiple  uses.  Forgings 
are  used  to  limit  the  amount  of 
machining  that  is  necessary.  The  very 
concept  of  forging  embodies  shaping  a 
blank  to  the  degree  that  it  appears 
dedicated  to  one  product. 

The  Department  preliminarily 
determines  that  since  the  instant 
forgings  appear  dedicated  to  the 
production  of  TRBs,  these  forgings  are 
essentially  parts  of  TRBs.  Therefore,  the 
ultimate  use  criterion  indicates  that 
these  forgings  are  within  the  scope  of 
the  order. 

Conclusion 

Based  on  our  analysis  of  the 
comments  provided  by  interested 
parties  on  the  language  of  the  petition 
and  the  determinations  of  the  ITC  and 
the  Department,  and  on  the  physical 
characteristics,  channels  of  trade, 
expectations  of  the  ultimate  purchasers, 
and  the  ultimate  use  of  the  product,  in 
accordance  with  19  CFR  353.29(i),  we 
preliminarily  determine  that  such 
forgings  are  the  same  class  or  kind  of 
merchandise  as  unfinished  TRB  parts, 
and  therefore  are  within  the  scope  of  the 
order  on  tapered  roller  bearings  and 
parts  thereof  from  Japan.  The 
Department  preliminarily  determines 
these  forgings  to  be  within  the  scope 
based  on  the  totality  of  the  facts 
presented  above  and  especially  for  the 
following  reasons:  (1)  the  ITC  clearly 
includes  precursor  materials  such  as 
forgings  writhin  its  definition  of  like 
product;  (2)  the  physical  characteristics, 
channels  of  trade,  ultimate  use  of 
forgings,  and  expectations  of  ultimate 
purchasers  indicate  that  such  forgings 
^  \vithin  the  scope  of  the  order. 

We  invite  interested  parties  to 
comment  on  this  preliminary 
determination  no  later  than  March  18, 
1994.  Rebuttal  comments  are  due  no 
later  than  March  25, 1994.  The 
Department  will  consider  such 
comments  in  reaching  its  final 
determination. 

This  preliminary  scope  ruling  is  in 
accordance  with  19  CFR  353.29(dM3). 

Dated;  February  18, 1994. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Ccmpliance. 
IFR  Doc  94-4506  Filed  2-25-94;  8:45  ami 
BILUNQ  CODE  351(M}S-e 


National  Oceanic  and  Atmospheric 
Administration 

National  Weather  Service, 

Modernization  Transition  Committee 

Time  and  Date:  March  16, 1994  from 
10  a.m.-12  noon  and  1-3  p.m.;  and 
March  17, 1994  from  10  a.m.-12  noon 
and  1-2:30  p.m.  The  Committee  will 
tour  the  San  Francisco  WSFO  before  the 
meeting  on  March  16,  and  will  tour  the 
proposed  Monterey  WFO  and  the  Naval 
Research  Lab  the  morning  of  March  17. 

Place:  The  meeting  on  March  16, 1994 
will  be  held  at  the  Dunfey  San  Mateo 
Hotel,  1770  S.  Amphlett  Boulevard,  San 
Mateo,  CA,  94402  in  the  Cypress  room. 
The  continuation  of  the  meeting  on 
March  17, 1994  will  be  held  at  the  Fleet 
Numerical  Meteorological  and 
Oceanographic  Center,  Building  702,  7 
Grace  Hopper  Avenue,  Monterey,  CA, 
93943-5501. 

Status:  The  meeting  will  be  open  to 
the  public.  Approximately  180  seats 
will  be  available  on  a  first-come  first- 
served  basis  for  the  public  on  March  16 
and  approximately  50  seats  will  be 
available  on  a  first-come  first-served 
basis  for  the  March  17  portion  of  the 
meeting. 

On  March  16, 1994  the  last  hour  will 
be  set  aside  for  oral  comments  fixjm  the 
public  and  on  March  17, 1994, 11  am  to 
12  noon  will  be  set  aside  for  oral 
comments  from  the  public.  Persons 
wishing  to  speak  during  the  public 
comment  period  must  register  on  a  sign¬ 
up  sheet  as  they  enter  the  meeting. 

In  order  to  conserve  the  time  for  the 
transaction  of  Committee  business, 
these  periods  for  oral  public  comment 
must  be  limited.  Therefore,  it  may  be 
necessary  to  allocate  the  time  available 
for  each  speaker  and/or  limit  the 
number  of  speakers.  Time  could  be 
limited  to  5  minutes  per  speaker  and  the 
number  of  speakers  to  12  on  a  first-come 
first-serve  basis.  Accordingly,  those 
wishing  to  comment  on  the  proposed 
certification  of  the  relocation  are 
strongly  encouraged  to  submit  these 
comments  in  \vriting  during  the  60-day 
comment  period  following  publication 
of  the  proposed  certification  in  the 
Federal  Register.  It  is  anticipated  that 
the  proposed  relocation  certification 
will  be  published  in  the  Federal 
Register  shortly  after  the  Committee 
completes  consideration  of  this  action. 
This  conunent  period  is  established  by 
section  706  of  the  Weather  Service 
Modernization  Act  and  provides  the 
primary  opportunity  for  such 
comments. 

Matters  to  Be  Considered:  This 
meeting  will  include:  (1)  A  brief  on  the 
Certification  Package  for  the  proposed 


relocation  of  the  San  Francisco  office; 

(2)  a  presentation  by  Jan  Null, 
meteorologist  at  WSTO  San  Francisco; 

(3)  a  presentation  by  Norman  Hoffmann, 
Meteorologist-In-Charge  of  WSFO  San 
Francisco;  and  (4)  a  briefing  by  Chet 
Hendrickson  on  a  previous  office  move. 

Contact  Person  for  More  Information: 
Mr.  Senator  Raygor,  National  Weather 
Service,  Wx211, 1325  East-West 
Highway,  SSMC2,  Silver  Spring,  MD 
20910,  telephone;  (301)  713-0391. 

Dated;  February  22, 1994. 

Elbert  W.  Friday,  Jr., 

Assistant  Administrator  for  Weather  Services. 
[FR  Doc.  94^403  Filed  2-25-94;  8;45  am) 
BILLING  CODE  3510-12-M 


p.D.  021094q 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  Receipt  of  Two 
Applications  (P561  and  P770#66)  for 
Scientific  Research  Permits  and  Two 
Applications  for  Modifications  to 
Scientific  Research  Permit  818  (P211C). 

Notice  is  hereby  given  that  the  U.S. 
Department  of  Agriculture  (USDA), 
Washington  State  Office  {P561)  and  the 
NMFS  Northwest  Fisheries  Science 
Center  (P770#66)  have  applied  in  due 
form  for  permits,  and  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  has  applied  in  due  form  for  two 
modifications  to  Permit  818  (211C),  to 
take  listed  species  of  Snake  River 
salmon,  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227), 

The  USDA,  Washington  State  Office 
requests  authorization  to  take  listed 
juvenile  Snake  River  spring/summer 
and  fall  chinook  salmon  {Oncorhynchus 
tshawytscha)  in  research  activities  to 
determine  the  presence  or  absence  of 
those  species  in  various  backwater  side 
channels  and  farm  ponds  associated 
with  the  Tucannon  River  and  Asotin 
Creek.  The  piupose  of  the  research  is  to 
prepare  for  habitat  restoration  in  those 
streams,  in  coordination  with  local 
landowners,  state  agencies,  the 
Bonneville  Power  Administration,  and 
affected  tribes.  The  applicant  requests 
this  authorization  for  a  duration  of  two 
years. 

The  NMFS  Northwest  Fisheries 
Science  Center  requests  authorization  to 
conduct  eight  scientific  research  studies 
involving  the  take  of  listed  juvenile 
Snake  River  spring/summer  and  fall 
chinook  salmon  and  juvenile  Snake 
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River  sockeye  salmon  (O.  nerka).  The 
applicant  requests  this  authorization  for 
a  duration  of  one  to  five  years  for  the 
different  studies. 

ODFW  requests  two  modifications  to 
their  scientific  research  Permit  818.  The 
first  request  is  for  authorization  to 
install  trap  boxes  on  eight  diversion 
screens  to  enable  the  collection  of 
information  on  species  composition  and 
migration  timing  of  listed  Snake  River 
spring/summer  chinook  salmon.  In 
addition,  these  traps  would  allow  the 
movement  of  trapped  fish  to  available 
water  when  the  water  supply  in  the 
irrigation  stream  channels  is 
insufficient.  The  second  request  is  for 
authorization  to  take  scale  samples  finm 
adult  and  juvenile  Snake  River  spring/ 
summer  chinook  salmon.  The  applicant 
requests  authorization  for  both 
modifications  for  the  duration  of  the 
permit,  through  December  31, 1996. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  an  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  the  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
these  application  summaries  are  those 
of  the  applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  applications  are 
available  for  review  by  interested 
persons  in  the  following  offices  by 
appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910 
(301-713-2322);  and 
Environmental  and  Technical  Services 
Division,  National  Marine  Fisheries 
Service,  911  North  East  11th  Ave., 
room  620,  Portland,  OR  97232  (503— 
230-5400). 

Dated:  February  15, 1994. 

William  W.  Fox,  fr.. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  94-4501  Filed  2-25-94;  8:45  am) 
BILUNQ  COOC  3510-22-P 


p.D.  020994q 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  scientific  research 
permit  no.  888  (P559). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Hiroyuki  Suganiuna,  Ogasawara 
Marine  Center,  Byobudani,  Chichijima 
Ogasawara-mura,  Tokyo,  100-21,  Japan, 
has  been  issued  a  permit  to  take 
humpback  whales  [Megaptera 
novaeangliae)  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  NMFS,  501 
West  Ocean  Boulevard,  suite  4200, 
Long  Beach,  CA  90802,  (310/980- 
4016);  and 

Marine  Manuna^  Coordinator,  Pacific 
Area  Office,  NMFS,  2570  Dole  Street, 
room  106,  Honolulu,  HI  96822  (808/ 
955-8831). 

SUPPLEMENTARY  INFORMATION:  On 
January  4, 1994,  notice  was  published  in 
the  Federal  Register  (59  FR  296)  that  a 
request  for  a  scientific  research  permit 
to  take  humpback  whales  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
part  222). 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973, 
was  based  on  a  finding  that  such  permit: 
(1)  Was  applied  for  in  good  faith;  (2) 
will  not  operate  to  the  disadvantage  of 
the  endangered  species  which  is  the 
subject  of  this  permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
Endangered  Species  Act. 

Dated:  February  18, 1994. 

William  W.  Fox,  Jr., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  94-4445  Filed  2-25-94;  8:45  am] 
BtLUNQ  CODE  3510-a2-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Ad  Hoc  Study  Panel  on  USAF 
Space  Launch  Capabilities  of  the  USAF 
Scientific  Advisory  Board  will  meet  on 
22-23  March  1994  at  Edwards  AFB,  CA 
from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  for  the  SAB  Ad  Hoc 
Study  on  Assessment  of  USAF  Space 
Launch  Capabilities. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b 
of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  94-4498  Filed  2-25-94;  8:45  am) 
BILUNQ  CODE  391(M>1-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Software  Test  and  Evaluation 
Panel  will  meet  ft-om  8  atm.  to  5  p.m. 
on  12-13  Apr  1994  at  AFOTEC,  Kirtland 
AFB,  NM. 

The  purpose  of  these  meetings  is  to 
receive  briefings  and  to  have 
discussions  concerning  software  test 
and  evaluation.  These  meetings  will  be 
closed  to  the  public  in  accordance  with 
section  552b  of  title  5,  United  States 
Code,  specifically  subparagraphs  (1)  and 
(4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-4648. 

Grace  T.  Rowe, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

(FR  Doc.  94--I499  Filed  2-25-94;  8:45  am) 
BILUNQ  CODE  M10-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  General  Spring  Board  Meeting 
firom  8  a.m.  to  5  p.m.  on  20-21  Apr 
1994,  at  Scott  AFB,  IL. 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  to  have 
discussions  concerning  Air  Mobility 
Command  and  USAF  Scientific 
Advisory  Board  matters.  This  meeting 
will  be  closed  to  the  public  in 
accordance  with  section  552b  of  title  5, 
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United  States  Code,  specifically 
subparagraphs  (1)  and  (4). 

For  fiuther  information,  contact  the 
SAB  Secretariat  at  (703)  697—4648. 
Grace  T.  Rowe, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

IFR  Doc  94-4500  Filed  2-25-94;  8:45  am] 
BILUNG  CODE  3S10-01-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  To 
Award  Cooperative  Agreement  to 
Urban  Enerigy  and  Transportation 
Corporation 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  non-competitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CF'R 
600.6(a)(5),  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
criterion  set  forth  at  10  CFR 
600.7(b)(2)(i)(A)  to  Urban  Energy  and 
Transportation  Corporation  (UETC) 
under  Cooperative  Agreement  Number 
DE-FC01-94EW54065.  Estimated  total 
funding  in  the  amoimt  of  $15,000,000 
will  be  provided  to  obtain  local  officials’ 
participation  and  expertise  in 
transportation  activities  including 
collection  and  dissemination  of 
information,  conducting  regional  and 
national  workshops,  providing  technical 
assistance,  and  identification  and 
analyses  of  issues  related  to 
transportation  of  hazardous  materials 
through  large  urban  areas.  This  activity 
will  promote  better  understanding  of 
local  views  concerning  clean-up 
technologies,  emergency  management 
and  training  issues,  and  transportation 
operations  and  outreach.  As  a  result, 
this  will  enable  DOE  to  develop 
programs  that  will  better  meet  those 
local  needs. 

The  Department  of  Energy  has 
determined  in  accordance  with  10  CF'R 
600.7(b)(2)(i)(A)  that  UETC  will  provide 
continued  activity  which  is  necessary  to 
the  satisfactory  completion  of  an 
activity  presently  being  funded  by  DOE, 
and  for  which  competition  for  support 
would  have  a  significant  adverse  efiect 
on  continuity  or  completion  of  the 
activity. 

The  proposed  effort  is  to  establish  and 
maintain  networks  of  senior  decision¬ 
makers  from  local  communities  who  are 
responsible  for  or  concerned  about 
technology  development,  transportation, 
and  emergency  issues  associate  with 
energy-related  facilities. 

UETC  has  a  vast  array  of  techniques 
to  accomplish  the  objectives  of  the 


proposed  project,  including  professional 
techniques  in  structured  meeting  design 
and  facilitation,  information 
dissemination  through  printed  products 
such  as  newsletters  and  electronic 
media,  opinion  surveys,  planning  and 
program  evaluation,  and  public  and 
institutional  involvement. 

The  anticipated  period  of 
performance  is  60  months  from  the 
effective  date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  Attn: 
Phyllis  Morgan,  HR-531.22, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Scott  Sheffield, 

Director,  Headquarters  Operations  Division 
B,  Office  of  Placement  and  Administration. 
(FR  Doc.  94-4478  Filed  2-25-94;  8:45  am] 
BILUNG  CODE  64SO-01-M 


Availability  of  a  Study  on  the  Safety  of 
Shipments  of  Plutonium  by  Sea 

agency:  Department  of  Energy. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  DepartmAit  of  Energy,  in 
conjimction  with  other  Federal 
agencies,  has  completed  a  study  and 
submitted  it  to  Congress  on  February  8, 
1994,  on  the  Safety  of  Shipments  of  ' 
Plutonium  by  Sea.  The  study  was 
conducted  under  the  authority  vested  in 
the  President  by  the  Constitution  and 
the  laws  of  the  United  States  of 
America,  including  section  301  of  title 
3  of  the  United  States  Code,  and  section 
2904  of  the  Energy  Policy  Act  of  1992, 
Public  Law  102-486.  By  memorandum 
dated  January  7, 1993,  the  President 
authorized  the  Secretary  of  Energy,  in 
consultation  with  the  Nuclear 
Regulatory  Commission  and  with  the 
concurrence  of  the  Secretary  of  State, 
the  Secretary  of  Defense,  the  Secretary 
of  Transportation,  the  Chairman  of  the 
Joint  Chiefs  of  Staff,  the  Administrator 
of  the  Environmental  Protection 
Agency,  the  Director  of  the  Federal 
Emergency  Management  Agency,  and 
the  Commandant  of  the  United  States 
Coast  Guard  to  proceed  with  the  study, 
ADDRESSES:  The  study  is  available  at  the 
Public  Reading  Room  (Room  lE-190), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  EKi  20585,  Monday-Friday, 
9  a.m.-4  p.m.  EST,  excluding  Federal 
holidays. 

Copies  of  the  study  have  also  been 
placed  in  the  following  reading  rooms: 
U.S.  Department  of  Energy,  San 
Francisco  Operations  Office,  1333 
Broadway,  Oakland,  CA  94612;  U.S. 


Department  of  Eneigy,  Rocky  Flats 
Public  Reading  Room,  Front  Range 
Community  College  library,  3645  West 
112th  Avenue,  Westminster,  CO  80030; 
U.S.  Department  of  Energy,  Public 
Reading  Room,  Largo  Public  Library, 

351  East  Bay  Drive,  Largo,  FL  34640; 

U.S.  Department  of  Energy,  Idaho 
Operations  Office,  Public  Reading 
Room,  1776  Science  Center  Drive,  P.O. 
Box  1625,  Idaho  Falls,  ID  83402;  U.S. 
Department  of  Energy,  Chicago 
Operations  Office,  9800  Souffi  Cass 
Avenue,  Argonne,  IL  60439;  U.S. 
Department  of  Energy,  Public  Reading 
Room,  Red  Bridge  Branch,  Mid- 
Continent  Public  Library,  11140  Locust 
Street,  Kansas  City,  MO  64137;  U.S. 
Department  of  Energy,  Albuquerque 
Operations  Office,  Public  Reading 
Room,  National  Atomic  Museum,  20358 
Wyoming  Street,  S.E.,  Kirtland  Air 
Force  Base,  P.O.  Box  5400, 

Albuquerque,  NM  87185;  U.S. 
Department  of  Energy,  Nevada 
Operations  Office,  2753  South  Highland 
Drive,  Las  Vegas,  NV  89109;  U.S. 
Department  of  Energy,  Public  Reading 
Room,  Miamisburg  Library,  35  South 
Fifth  Street,  Miamisburg,  OH  45342; 

U.S.  Department  of  Energy,  Public 
Reading  Room,  University  of  South 
Carolina,  Aiken  Campus  Writing  Center, 
171  University  Parkway,  Aiken,  SC 
29801;  U.S.  Department  of  Energy.  Oak 
Ridge  Operations  Office,  Freedom  of 
Information  Officer,  200  Administration 
Road,  RM  G-209.  P.O,  Box  2001,  Oak 
Ridge,  TN  37831;  U.S,  Department  of 
Energy,  Reading  Room,  Lynn  Library — 
Learning  Center,  Amarillo  College,  2201 
South  Washington  Street,  Amarillo,  TX 
79109;  U.S.  Department  of  Energy, 
Richland  Operations  Office,  825  Jadwin 
Avenue,  Room  157,  P.O.  Box  1970,  Mail 
Stop  Al-65,  Richland,  WA  99352. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Daniel  Lillian,  Deputy  Director,  Office 
of  Transportation,  Emergency 
Management,  and  Analytical  Services 
(EM-26),  U.S.  Department  of  Energy, 
Washington,  DC  20585,  at  301-903- 
7270. 

SUPPLEMENTARY  INFORMATION:  The 
subject  study  represents  a  review  and 
evaluation  of  readily  available  pertinent 
technical  reports  which  were  discussed 
among  the  participating  agencies  during 
the  course  of  the  preparation  of  the 
study  from  October  to  December  1992. 
After  reviewing  the  hazards  posed  by 
plutonium,  applicable  transportation 
safety  and  physical  protection 
regulations,  pertinent  research  and 
experience,  and  contingency  plans,  the 
agencies  participating  in  this  study 
conclude  that  plutonium  can  be  shipped 
safely  by  sea. 
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Public  Law  102-486  also  requires  the 
preparation  and  submittal  to  Congress  of 
an  Implementation  Plan  that  describes 
the  plan  for  implementing  the 
recommendations  contained  in  the 
study.  The  Implementation  Plan  must 
be  submitted  to  Congress  and  made 
available  for  public  viewing  90  days 
after  issuance  of  the  study.  Subsequent 
to  enactment  of  the  legislaticm  calling 
for  this  study  and  Implementation  Plan, 
and  subsequent  to  prep>aration  of  the 
study,  several  individual  members  of 
Congress  have  raised  additional 
concerns  relating  to  the  shipment  of 
radioactive  materials  by  sea.  These 
concerns  include  the  safety  of  shipment 
of  other  material  proposed  to  be  shipped 
(e.g.,  glassified  high-level  nuclear  waste 
and  mixed  oxide  fuel),  as  well  as  the 
need  to  evaluate  risk  assessment 
elements.  These  elements  are  shipping 
routes,  adequacy  of  the  revised 
International  Maritime  Organization 
code  for  radioactive  shipments,  the 
consequences  and  probability  of  the 
“maximum  credible  accident”  in 
shipping  by  sea.  and  the  examination  of 
threats  of  sabotage  and  terrorism.  The 
participating  Federal  agencies  will 
address  these  additional  concerns  in  the 
Implementation  Plan  to  the  extent  that 
they  relate  to  the  recommendations  in 
the  study.  Where  certain  issues  raised 
do  not  fall  within  the  framework  of  the 
study  and  Implementation  Plan,  the 
agencies  will  ensure  that  they  are 
addressed  through  direct 
communication  with  the  members  of 
Congress  who  raised  them. 

Issued  in  Washington.  DC,  on  February  18. 
1994. 

Richard  ).  Guimond, 

Assistant  Surgeon  General.  USPHS,  Principal 
Deputy  Assistant  Secretary  for  Environmental 
Management. 

IFR  Doc.  94-4342  Filed  2-25-94;  8:45  ami 
BILUNG  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL94-24-000,  et  at.) 

Consumer  Advocate  Division  of  the 
Public  Service  Commission  of  West 
Virginia,  et  al.;  Electric  Rate  and 
Corporate  Reguiation  Filings 

February  18, 1994. 

Take  notice  that  the  following  ftlings 
have  been  made  with  the  Commission. 


1.  Consumer  Advocate  Division  of  the 
Public  Service  Commissioa  of  West 
Virginia,  Maryland  People’s  Counsel 
and  Pennsylvania  Office  of  Consumer 
Advocate  v.  Allegheny  Generating 
Company 

[Docket  No.  EL94-24-0001 
Take  notice  that  on  January  31, 1994, 
the  Consinner  Advocate  Division  of  the 
Public  Service  Commission  of  West 
Virginia  (hereinafter,  “WV  Consumer 
Advocate”),  the  Maryland  People’s 
Counsel  (hereinafter  “People’s 
Counsel”)  and  the  Pennsylvania  Office 
of  Consumer  Advocate  (hereinafter 
“POCA”)  submitted  their  joint 
complaint  against  Allegheny  Generating 
Company  (AGC).  In  their  complaint  WV 
Consumer  Advocate,  People’s  Counsel, 
and  POCA  request  that  the  Commission 

(1)  join  this  complaint  with  other 
proceedings  filed  concerning  AGC’s 
return  on  equity;  (2)  adjust  AGC’s 
allowed  rate  of  return  on  equity  to  no 
more  than  8.53%,  efiective  on  and  after 
April  1, 1994;  emd  (3)  establish  a  refund 
effective  date  no  later  than  60  days  after 
the  filing  of  this  complaint,  or  April  1, 
1994,  and  that  this  complaint  be  set  for 
hearing  at  the  earliest  date. 

Comment  date:  March  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Seminole  Electric  Cooperative,  Inc.  v. 
Florida  Power  &  Light  C^pany 

(Docket  No.  EL94-28-0001 

Take  notice  that  on  February  4, 1994, 
Seminole  Electric  Cooperative,  Inc. 
(Seminole)  tendered  for  filing  a 
complaint  and  motion  to  consolidated 
against  Florida  Power  &  Light  Company 
(FPL). 

In  its  complaint  Seminole  seeks  an 
order  from  the  Commission  to:  (1)  Find 
the  rate  currently  charged  by  FPL  for 
partial  requirements  services  under  the 
Aggregated  Billing  Partial  Service 
Agreement  between  FPL  and  Seminole, 
designated  as  FEKC  Rate  Schedule  77, 
and  for  full  requirements  services  imder 
the  Agreement  for  Full  Requirements 
Electric  Service  Cooperative,  Inc.,  are 
unjust  and  reasonable,  produce 
excessive  revenues  fi’om  Seminole,  and 
should  be  reduced  consistent  herewith; 

(2)  establish  a  refund-efiective  date  60 
days  after  the  date  of  filing  this 
complaint;  (3)  set  this  matter  for 
hearing;  (4)  order  consolidation  of  the 
consideration  of  the  matters  raised  by 
this  complaint  with  the  ongoing 
proceedings  in  Docket  Nos.  ER93-465- 
000;  and  (5)  afford  Seminole  such  other 
relief  as  may  be  deemed  appropriate. 

Comment  date:  March  21. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Southwestern  Public  Service 
Company 

[Docket  No.  EL94-31-0001 

Take  notice  that  on  February  4, 1994, 
Southwestern  Public  Service  Company 
(SPS)  tendered  for  filing  a  statement  as 
to  the  Absence  of  Need  for  Waiver  of 
Fuel  Adjustment  Clause  Regulations  or 
Alternative  Request  for  Waiver.  SPS 
states  that  it  will  illustrate  why  a  waiver 
of  the  Commission’s  fuel  adjustment 
clause  (FAC)  regulations  was 
unnecessary  for  SPS  to  properly  include 
certain  costs  in  the  computation  of  its 
fuel  costs  for  wholesale  FAC  billings. 

Comment  date:  March  7. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Pool 
[Docket  No.  ER93-985-000) 

Take  notice  that  on  February  10, 1994. 
twenty-nine  participants  in  the  New 
England  Power  Pool  (the  Filing 
Participants)  submitted  additional 
information  concerning  the  Thirtieth 
Amendment  to  the  New  England  Power 
Pool  (NEPOOL)  Agreement  (the 
Amendment),  which  had  been  filed 
with  the  Commission  on  September  29, 

1993.  This  submittal  responds  to  the 
Commission’s  letter  dat^  January  14, 

1994,  in  the  captioned  docket  requesting 
additional  information  concerning  the 
Amendment.  In  the  submittal,  the  Filing 
Participants  also  renew  their  request 
that  the  Commission  permit  the 
Amendment  to  beccnne  effective  as  of 
September  30, 1993. 

The  Filing  Participants  state  that  this 
submittal  were  served  upon  all  of  the 
NEPOOL  Participants,  persons  who 
have  requested  intervention  in  the 
proceeding,  and  the  electric  utility 
regulators  in  the  six  states  in  which  the 
NEPOOL  Participants  are  located  and 
provide  retail-service. 

Comment  date:  March  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 
E.  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
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must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Iais  D.  Cashell, 

Secretary. 

IFR  Doc.  94-4471  Filed  2-25-94;  8:45  am] 
BtLUNO  CODE  CTIT-OI-P 


[Docket  No.  ER94-327-000,  et  al.] 

Wisconsin  Public  Service  Corporation, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  22, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Wisconsin  Public  Service  Corp. 

(Docket  No.  ER94-327-0001 

Take  notice  that  on  February  14, 1994, 
Wisconsin  Public  Service  Corporation 
(the  Company)  of  Green  Bay,  Wisconsin, 
filed  a  proposed  Supplement  No.  4  to 
Supplement  No.  9  to  the  Company’s 
Service  Agreement  with  WPPI  which 
relates  to  WPPI  peak  shaving  for  the 
period  January  1, 1996  through  October 
15. 1997. 

WPPI  is  the  only  customer  currently 
peak  shaving  under  the  Company’s  W- 
1  full  requirements  tariff.  WPPI  supports 
the  filing  and  the  proposed  effective 
date  of  January  1, 1996. 

The  filing  does  not  change  the  level 
of  the  Company’s  rates.  The  Company 
states  that  it  has  furnished  copies  of  the 
filing  to  WPPI,  its  other  customers  who 
are  served  under  the  full  requirements 
tariff,  the  Michigan  Public  Service 
Commission  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  March  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  Corp. 

(Docket  No.  ER94-961-0001 

Take  notice  that  the  Notice  of  Filing 
issued  in  the  above-referenced  docket 
on  February  15, 1994  is  rescinded. 

3.  Florida  Power  Corp. 

(Docket  No.  ER94-961-0001 

Take  notice  that  Florida  Power 
Corporation  (“Florida  Power’’)  on 
February  8, 1994  tendered  for  filing  a 
wholesale  change  in  its  full 
requirements,  partial  requirements  and 
transmission  rates. 

The  rates  filed  herein  reflect  a  pre¬ 
filing  settlement  agreement  between  the 
Company  and  its  wholesale  customers 
that  have  participated  in  the  Company’s 
recent  wholesale  rate  proceedings. 
Under  that  agreement,  the  rates  for  all 
classes  of  service  except  transmission 


service  on  a  1994  test  year  basis  will 
increase  on  March  2, 1994,  in  the 
amount  of  (i)  $9.9  million  as  compared 
to  the  1993  settlement  rates  pending  for 
approval  by  the  Commission  in  Docket 
No.  ER93-299-000,  or  (ii)  $7.6  million 
as  compared  to  the  existing  rates  to  be 
replaced  by  those  1993  settlement  rates. 
The  rates  for  transmission  service  on  a 
1994  test  year  basis  will  decrease  on 
March  2, 1994,  in  the  amount  of  (i)  $1.1 
millon  as  compared  to  the  1993 
settlement  rates  pending  for  approval  or 
(ii)  $1.8  million  as  compared  to  the 
existing  rates  to  be  replaced  by  those 

1993  settlement  rates.  The  rates  for 
transmission  service  on  a  1994  test  year 
basis  will  subsequently  increase  on  May 
1, 1994,  in  an  amoimt  of  $1.0  million  as 
compared  with  the  March  2, 1994  level 
rates.  The  settlement  rates  are  extended 
to  all  wholesale  customers  not 
participating  in  the  pre-filing  settlement 
agreement. 

Florida  Power  requests  that  the 
Commission  waive  the  60  day  minimum 
notice  requirement  of  the  Federal  Power 
Act  to  achieve  the  March  2, 1994 
effective  date  for  the  rate  changes 
proposed  for  that  date  for  (1)  the  parties 
to  the  pre-filing  settlement  agreement, 

(2)  customers  not  parties  to  the  pre¬ 
filing  settlement  agreement  but 
consenting  to  the  pre-filing  settlement 
procedures  and  (3)  any  other  customers 
who  do  not  oppose  the  March  2, 1994 
requested  effective  date.  Florida  Power 
further  requests  that  the  Commission 
establish  an  effective  date  of  April  9, 
1994, 60  days  fi^m  the  date  of  the  filing, 
for  any  customers  who  oppose  the 
March  2, 1994  effective  date.  The 
Company  further  requests  that  the  rate 
increases  proposed  for  March  2, 1994, 
April  9, 1994,  if  applicable,'  and  May  1, 

1994  be  permitted  to  become  effective 
without  suspension  or,  if  suspended, 
that  the  suspension  be  for  the  minimum 
one  day  period. 

Florida  Power  states  that  it  has  served 
copies  of  its  filing  on  the  affected 
customers  and  the  Florida  Public 
Service  Commission. 

Comment  date:  March  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Atlantic  City  Electric  Co. 

(Docket  No.  ER94-970-000] 

Take  notice  that  on  February  14, 1994, 
Atlantic  City  Electric  Company  (ACE) 
tendered  for  filing  as  an  initial  rate 
under  Section  205  of  the  Federal  Power 
Act  and  part  35  of  the  regulations  issued 
thereunder,  an  Agreement  between  ACE 
and  Delmarva  Power  &  Light  Company 
(DPL)  dated  February  2, 1994. 

ACE  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 


sale  of  short-term  energy  which  it 
expects  to  have  available  for  sale  from 
time  to  time  and  the  purchase  of  which 
will  be  economically  advantageous  to 
DPL.  ACE  requests  Aat  the  Commission 
waive  its  standard  notice  period  and 
allow  this  Agreement  to  become 
effective  on  February  14, 1994. 

ACE  states  that  a  copy  of  this  filing 
has  been  sent  to  DPL  and  will  be 
furnished  to  the  New  Jersey  Board  of 
Regulatory  Commissioners,  the 
Delaware  Public  Service  Commission, 
the  Marj'land  Public  Service 
Commission,  and  the  Virginia  State 
Corporation  Commission. 

Comment  date:  March  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Maine  Power  Co. 

(Docket  No.  ER94-972-000) 

Take  notice  that  on  February  15, 1994, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  proposed  Power 
Sales  Tariff  revision  to  expand  the 
available  market  for  transactions  under 
the  Tariff. 

Comment  date:  March  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  West  Penn  Power  Co. 

(Docket  No.  ER94-973-0001 

Take  notice  that  on  February  15, 1994, 
West  Penn  Power  Company,  tendered 
for  filing  Addenda  adding  new  delivery 
points  for  borderline  service  provided  to 
Pennsylvania  Power  &  Light  Company 
in  accordance  with  FERC  Electric  Tariff, 
First  Revised  Volume  No.  1. 

Copies  of  the  filing  were  served  upon 
the  jurisdictional  customers  and  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Co. 

(Docket  No.  ER94-975-0001 

Take  notice  that  on  February  16, 1994, 
New  England  Power  Company  (NEP), 
tendered  fourteen  agreements  with  the 
Massachusetts  Bay  Transportation 
Authority.  One  agreement  concerns  the 
installation  and  maintenance  of 
metering  equipment.  The  other  thirteen 
agreements  are  long-term  service 
agreements  under  NEP’s  FERC  Electric 
Tariff,  Original  Volume  No.  8. 

Comment  date:  March  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
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to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stimt,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  fneceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-4469  Filed  2-25-94;  8:45  ami 
BiLUNQ  cooe  sTir-oi-a 


[Docket  No.  CP94-21 1-000,  et  at.) 

Transwestem  Pipeline  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

February^lB,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transwestem  Pipeline  Ca 
[Docket  No.  CP94-21 1-000} 

Take  notice  that  on  February  2, 1994, 
Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP94-211-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  and  part  157  of  the 
Commission’s  Regulations,  for 
permission  and  approval  to  abandon  by 
sale  to  Enron  Oil  &  Gas  Company 
(Enron)  a  certain  small  diameter 
pipeline,  a  meter  station  and  related 
facilities  located  in  Lea  County,  New 
Mexico,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  opm  to  public 
inspection. 

Transwestem  states  that  by  the  terms 
of  a  Purchase  and  Sale  Agreement  dated 
November  1, 1993,  it  has  agreed  to  sell 
to  Mewboume,  at  the  net  book  value  of 
$75,000,  the  Vaca  lateral,  which 
includes  apjnoximately  0.71  miles  of  4- 
inch  pipeline,  one  meter  station,  and 
related  facilities  attached  to 
Transwestera’s  24-inch  West  Texas 
lateral  in  Lea  Coimty,  New  Mexico. 
Transwestem  submits  that  no  removal 
or  modification  to  its  pipeline  facilities 
will  occur  as  a  result  of  the 
abandonment  and  that  the  facilities  to 
be  sold  to  Enron  will  be  used  as  part  of 
Enron’s  existing  gathering  systems. 


Ckfmment  date:  March  11, 1994,  in 
accordance  with  Standard  Paragraph  P 
at  the  end  of  this  notice. 

2.  Transwestem  Pipeline  Co. 

[Docket  No.  CP94-213-0001 

Take  notice  that  on  February  3, 1994, 
Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Do^et 
No.  CP94-213-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  and  part  157  of  the 
Commission’s  Regulations,  for 
permission  and  approval  to  abandon  by 
sale  to  Mewboume  Oil  Company 
(Mewboume)  certain  small  ^ameter 
pipelines,  meter  stations  and  related 
facilities  located  in  Lipscomb  County, 
Texas  and  Ellis  County,  Oklahoma,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  v^th  the  Commission 
and  open  to  public  inspection. 

Transwestem  states  that  by  the  terms 
of  two  Purchase  and  Sale  Agreements 
dated  January  27. 1994,  it  has  agreed  to 
sell  to  Mewboume,  at  the  net  book  value 
of  $252,950: 

1.  Approximately  five  miles  of  4-  and 
6-inch  pipelines,  two  meter  stations, 
and  related  facilities  attached  to 
Transwestem’s  12-inch  Leedy  lateral  in 
Ellis  County,  Oklahoma,  and 

2.  Approximately  six  miles  of  4-inch 
pipelines,  six  meter  stations,  and  related 
facilities  located  ofi  the  east  end  of 
Transwestem’s  Mammoth  Creek  lateral 
in  Lipscomb  County,  Texas. 
Transwestem  submits  that  no  removal 
or  modification  to  its  pipeline  facilities 
will  occur  as  a  result  of  the 
abandonment  and  that  the  facilities  to 
be  sold  to  Mewboume  will  be  used  as 
part  of  Mewbourae’s  existing  gathering 
systems. 

Comment  date:  March  11, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Co. 

[Docket  No.  CP94-224-0001 

Take  notice  that  on  Febmary  9, 1994, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000  filed  an 
application  pursuant  to  sections  7  (b) 
and  (c)  of  the  Natural  Gas  Act  for.  (a)  A 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  approximately  11.95 
miles  of  various  size  mainline  and 
branchline  looping  pipeline;  and  (b) 
permission  and  approval  to  abandon 
and  a  certificate  of  public  convmiience 
and  necessity  for  certain  facilities  for 
the  modification  of  nine  town  border 
stations  (TBS)  in  the  State  of  Minnesota 
in  order  to  expand  pipeline  capacity  to 


provide  incremental  firm  transportation 
service  to  Minnegasco,  a  Division  of 
Arkla,  Inc.  (Minnegasco)  and  Great 
Plains  Natural  Gas  Company  (Great 
Plains),  all  as  more  fully  set  forth  in  the 
application,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  constmct  the 
following  facilities  in  order  to  provide 
firm  transportation  service  Minnegasco 
and  Great  Plains. 

(1)  Approximately  2.82  miles  of  30- 
inch  pipeline  at  the  end  of  the  existing 
D-Line  in  a  northerly  direction  parallel 
to  Northern’s  existing  mainline  in  Steele 
County,  Minnesota.  A  tie-in  to  the  B  and 
C-Lines  would  be  made  at  the  end  of  the 
D-Line  extension  and  the  existing  D  to 
C  regulator  setting  would  be  moved  to 
the  new  tie-over  point; 

(2)  Approximately  1.28  miles  of  30- 
inch  pipeline  as  an  extension  of 
Northern’s  C-Line  parallel  to  Northern’s 
existing  mainline  and  ending  with  a  tap 
on  the  B-Line  in  Washington  County, 
Minnesota; 

(3)  Approximately  7.85  miles  of  8- 
inch  pipeline  loop  on  the  Alexandria 
Branchline  in  a  westerly  direction  in 
Morrison  County,  Minnesota  to 
accommodate  a  portion  of  the  increased 
requirements  for  Minnegasco; 

Northern  proposes  to  modify  the 
Clarkfield  No.  1  TBS  serving  Great 
Plains  and  8  TBS’  serving  Minnegasco 
as  follows: 

(1)  Install  one  3-inch  rotary  meter  run 
and  modify  meter  piping  on  Clarkfield 
No.  1; 

(2)  Install  one  3-inch  rotary  meter  run, 
modify  meter  piping,  remove  1-inch 
regulators  and  install  two  2-inch 
regulators  on  St.  Michael  No.  1; 

(3)  Remove  existing  meters  and  install 
one  3-inch  rotary  meter  run  and  one  6- 
inch  turbine  meter  run  at  Glmwood  No. 
1: 

(4)  Remove  existing  meter,  install  two 
3-inch  rotary  meters  and  modify  meter 
piping  at  St.  Bonifacdus  No.  1; 

(5)  Remove  existing  meter  and  install 
diaphragm  meter  at  Waconia  No.  IB; 

(6)  Remove  existing  regulators  and 
install  two  2-inch  regulators  at  Waconia 
No.  1; 

(7)  Remove  existing  meters  and  install 
one  3-inch  and  one  4-inch  rotary  meters 
at  Prior  Lake  No.  lA; 

(8)  Replace  existing  regulators  with 
two  1-inch  regulators  and  modify  piping 
under  relief  valve  at  Prior  Lake  No.  1; 

(9)  Replace  existing  regulator  valve 
trim  at  Moimd  No.  1. 

Northern  estimates  the  cost  of  these 
facilities  to  be  $6,065,000  which  would 
be  financed  with  internally  generated 
funds. 
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Northern  proposes  to  construct  the 
facilities  to  provide  additional  capacity 
on  Northern’s  mainline  north  between 
its  Owatonna  Compressor  Station 
(Owatonna)  in  Steele  County,  Minnesota 
and  its  North  Branch  Compressor 
Station  in  Chicago  County,  Minnesota  to 
serve  additional  market  requirements  of 
19,788  Mcf  of  natural  gas  per  day 
requested  by  Minnegasco  and  Great 
Plains  during  a  thirty  day  open  season 
from  November  10, 1993  to  December  9, 
1993.  Northern  states  that  the 
Alexandria  Branchline  loop  is  required 
to  meet  Minnegasco’s  increased 
requirements  served  firom  the 
branchline.  Northern  states  that  the 
mainline  facilities  would  increase  the 
capacity  of  the  mainline  north  of 
Owatonna  by  19,288  Mcf  of  natural  gas 
per  day  and  is  required  for  the  1994-95 
heating  season.  The  balance  would  be 
transported  through  existing  capacity,  it 
is  indicated. 

Northern  states  that  Northern  has 
entered  into  precedent  agreements  for 
firm  transportation  service  for  the  five 
winter  months  of  November  through 
March  with  Minnegasco  for  18,788  Mcf 
of  natural  gas  per  day  and  Great  Plains 
for  1,000  Mcf  of  natural  gas  per  day. 
Northern  states  that  Northern  would 
provide  the  firm  transportation  service 
for  Minnegasco  and  Great  Plains 
pursuant  to  Northern’s  currently 
effective  Rate  Schedule  'TFX  for  a 
primary  term  of  ten  years. 

Comment  date;  March  11, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  El  Paso  Natural  Gas  Co. 

(Docket  No.  CP94-226-000] 

Take  notice  that  on  February  14, 1994, 
El  Paso  Natiual  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP94-226-000  a 
request  pursuant  to  Section  157.205  of 
the  Commission’s  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  continue  the  operation 
of  an  existing  delivery  point,  installed 
under  Section  311(a)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  in  Lea 
County,  New  Mexico,  under  El  Paso’s 
blanket  certificate  issued  in  Docket  No. 
CP82-435-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fiilly  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
infection. 

^  Paso,  it  is  said,  installed  the  Cabot 
Hobbs  Meter  Station  under  Section 
311(a)  of  the  NGPA  and  has  exclusively 
used  it  for  the  transportation  and 
delivery  of  natural  gas  under  Part  284, 
Subpart  B.  El  Paso  states  that  the 
regulatory  restriction  placed  on  the 
operation  of  a  facility  installed  under 
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Section  311(a)  of  the  NGPA  prohibits  El 
Paso’s  shippers  fiorn  utilizing  this 
delivery  point  under  any  transportation 
arrangement  other  than  a  Subpart  B 
transportation  arrangement. 

El  Paso  states  further  that  it  now 
requests  authorization  to  continue  the 
operation  of  the  facility  under  the 
Natural  Gas  Act. 

Comment  date:  April  4, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Columbia  Gas  Transmission  Corp.^ 
[Docket  No.  CP94-229-(X)0l 

Take  notice  that  on  February  14, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP94-229- 
000,  a  request  pursuant  to  §  157.205  of 
the  Conunission’s  Regulations  under  the 
Natural  Gas  Act  (18  QTl  157.205)  for 
authorization  to  abandon  by  sale  its 
transmission  Line  L-2103,  together  with 
its  rights-of-way  and  appurtenances,  to 
Ohio  Cumberland  Gas  Company.  In 
connection  to  the  sale,  Columbia  also 
requests  authorization  to  abandon  45 
points  of  delivery  to  Columbia  Gas  of 
Ohio,  Inc.  for  service  to  mainline  tap 
customers,  whose  service  will  be 
continued  by  Ohio  Cumberland,  under 
the  authorization  issued  in  Docket  No. 
CP83-76-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  states  that  the  facilities 
proposed  for  abandonment  were 
utilized  to  move  gas  to  and  finm  Knox 
Storage  Field  imtil  the  abandonment  of 
Knox.  It  is  stated  that  the  line  was  then 
transferred  to  transmission  plant  and  is 
currently  used  to  provide  service  to 
mainline  customers  of  Columbia  Gas  of 
Ohio,  Inc.  Columbia  states  that  the 
proposed  abandonment  will  not  result 
in  any  loss  or  change  of  service  to 
existing  Columbia  customers. 

Comment  date:  April  4, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 
F.  Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  E)C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pmsuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-4470  Filed  2-25-94;  8:45  am) 
BILUNQ  CODE  6717-01-P 


[Docket  No.  CP94-233-000] 

Chandeleur  Pipe  Line  Co.;  Appiication 

February  22, 1994. 

Take  notice  that  on  February  14, 1994, 
Chandeleur  Pipe  Line  Company 
(Chandeleur),  P.O.  Box  740339,  New 
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Orleans.  LA  70174,  fiWd  in  Docket  No. 
CP94-233-000  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  increase  of 
maximum  operating  pressures  and  total 
system  maximum  capacity  of  its 
pipeline,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
infection. 

Chandeleur  states  that  it  consists  of  a 
79.9  mile  12-inch  mainline,  a  parallel 
82.3  mile  16-inch  mainline  (which 
loops  the  12-inch  line)  and  an  11.3  mile 
12-inch  lateral  gas  supply  pipeline.  The 
maximum  operating  pressure  of  the  12- 
inch  mainline  is  1100  psig.  The 
maximum  operating  pressure  of  the  16- 
inch  mainline  1000  psig.  The  maximum 
operating  pressure  of  the  12-inch  lateral 
is  1318  psig.  The  ourent  authorized 
system  capacity  is  205,000  Mcf  per  day, 
with  maximum  capacity  of  240,000  Mcf 
per  day. 

Specifically,  Chandeleur  requests 
authorization  to  increase  the  maximum 
operating  pressures  of  both  its  12-inch 
and  16-in^  mainlines  to  1200  psig. 
Chandeleur  states  that  it  has  recently 
completed  a  new  interconnection  with 
Texas  Eastern  Transmission 
Coiporation’s  (“TETCO”)  24-inch 
mainline  in  offshore  Louisiana  in  OCS 
Breton  Soimd  Block  42  for  the  purpose 
of  allowing  Chandeleur’s  shippers  to 
transport  gas  into  TETCO’s  system, 
thereby  increasing  the  shippers’ 
delivery  options.  Chandeleiu  states  that 
TETCO’s  maximum  operating  pressure 
is  1200  psig.  To  allow  delivery  of 
natural  gas  from  Chandeleur  into 
TETCO’s  24-inch  mainline  when 
TETCO  is  operating  at  maximum 
pressure,  Chandeleur  states  that  its 
maximiun  operating  pressure  must 
match  TETCO’s  and  therefore  must  be 
increased  to  1200  psig. 

Chandeleur  states  that  the  requested 
increase  in  pressure  to  1200  psig  is 
within  maximum  allowable  operating 
pressures  for  Chandeleur’s  pipeline  as 
established  by  the  Department  of 
Transportation. 

Chandeleur  states  that  the  requested 
increase  in  operating  pressure  and 
maximum  capacity  will  allow  its 
current  and  future  shippers  to  increase 
the  amount  of  gas  they  can  transport  to 
existing  markets  and  to  new  markets 
which  are  not  now  economically 
accessible  through  Chandeleur. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
3, 1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 


requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  18  CFR  385.211)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Chandeleur  to  appear  or 
be  represented  at  the  hearing. 

Lois  D.  Casheil, 

Secretary. 

[FR  Doc.  94-4416  Filed  2-25-94;  8:45  am) 
BILUNQ  CODE  S717-01-M 


[Docket  No.  MG91-7-000] 

Ozark  Gas  Transmission  System; 

Filing 

February  22, 1994. 

Take  notice  that  on  August  2, 1991, 
Ozark  Gas  Transmission  System  (Ozark) 
made  a  filing,  imder  protest,  in  the 
above-captioned  docket  concerning  its 
compliance  with  Order  Nos.  497  et  al.i 


>  Inquiry  Into  Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of  Interstate 
Pipelines.  Order  No.  497.  53  FR  22139  22139  (June 
14. 1988).  FERC  Stats.  &  Regs.  [Regulations 
Preambles  1986-1990)  1  30,820  (1988).  order  on 
reh’g.  Order  No.  497-A.  54  FR  52781  (Dec.  22. 

1989) .  FERC  Stats.  &  Regs.  (Regulations  Preambles 
1986-1990)  1  30.868  (1989).  order  extending  sunset 
date.  Order  No.  497-B.  55  FR  53291  (Dec.  28. 1990). 
FERC  Stats.  &  Regs.  (Regulations  Preambles  1986- 

1990)  30,908  (1990).  order  extending  sunset  date 
and  amending  final  rule.  Order  No.  497-C,  57  FR 
9  (Jan.  2. 1992),  ID  FERC  Stats.  &  Regs.  1  30.934 
(IMl),  reh’g  denied,  57  FR  5815  (Feb.  18, 1992),  58 
FERC  i  61,139  (1992),  affd  in  part  and  remanded 


On  December  23, 1993,  in  Order  No. 
497-E,  the  Commission  confirmed  that 
Ozark  is  subject  to  Order  Nos.  497  et  al. 
This  notice  of  Ozark’s  prior  compliance 
filing  is  being  issued  in  accord  with 
Order  No.  497-E. 

Ozark  states  that  copies  of  this  filing 
were  served  upon  all  parties  on  the 
official  service  list  complied  by  the 
Secretary  of  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
E)C,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  Ma^  9, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheil, 

Secretary. 

[FR  Doc.  94-4417  Filed  2-25-94;  8:45  am) 
BltUNO  CODE  e717-01-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Integrated  Resource  Planning  Impact 
on  Utility  Systems  and  Consumers 

AGENCY:  Energy  Efficiency  and 
Renewable  Energy,  DOE. 

ACTION:  Notice  of  inquiry  and  request  for 
comments. 

SUMMARY:  The  U.S.  Department  of 
Energy’s  (DOE)  Integrated  Resource 
Planning  (IRP)  Program  is  interested  in 
soliciting  the  opinions  of  electric  and' 
gas  utilities  and  their  trade  associations, 
electricity  and  gas  consumer 
associations.  State  regulatory 
commissions  and  energy  offices, 
consumer  and  other  public  interest 
groups,  and  universities,  research  and 
consulting  firms  concerning  the  likely 
effects  of  IRP  on  utility  systems, 
consumers  and  small  businesses. 
Responses  to  this  request  will  assist  the 
EX3E  in  satisfying  both  its  near-term  and 


in  part.  Tenneco  Gas  v.  FERC,  969  F.2d  1187  (DC 
Cir.  1992);  Order  No.  497-D,  (order  on  remand  and 
extending  sunset  date),  57  FR  58,978  (December  4, 
1992),  lUFERCStat.  and  Reg  130,958  (1992); 
Order  No.  497-E,  Order  on  rehearing  and  extending 
sunset  date),  59  FR  243  (January  4, 1994),  III  FERC 
Stat.  and  Reg.  f  30,987  (December  23,  1993). 
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longer-term  IRP  evaluation 
responsibilities. 

DATES:  Written  comments  must  be 
submitted  by  April  1, 1994  to  ensure 
their  consideration. 

ADDRESSES:  Send  comments  to  Andrew 
Krantz,  Integrated  Resource  Planning 
Program,  Office  of  Utility  Technologies, 
U.S.  Department  of  Energy,  Forrestal 
Building,  EE-10, 1000  Independence 
Ave.,  SW.,  Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Andrew  Krantz  of 
the  U.S.  Department  of  Energy  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION: 

I.  EP Act's  IRP  RepiHting  Requirements 
of  DOE 

The  Energy  Policy  Act  of  1992 
(EPAct)  contains  several  requirements  of 
DOE  to  report  to  the  President  and 
Congress  on  the  status  and  likely 
impacts  of  electric  and  gas  IRP 
development  across  the  nation.  These 
IRP-related  reporting  requirements  can 
be  found  in  EPAct,  Title  I — Energy 
Efficiency,  Subtitle  B — ^Utilities, 

Sections  111(e)  and  115(e).  The  purpose 
of  tills  notice  is  to  obtain  information 
relevant  to  the  IRP  evaluation  and  small 
business  impact  reporting  requirements 
by  soliciting  the  opinions  of  IRP 
stakeholders  concerning  the  impact  of 
IRP  on  electricity  costs  to  consumers, 
reliability  of  electric  service, 
dependence  on  particular  energy 
sources,  and  small  businesses  engaged 
in  providing  energy  services.  In  the 
near-term,  DOE  must  satisfy  these  EPAct 
requirements  which  call  for  DOE  to 
prepare  this  report  to  the  President  and 
Congress  within  two  years  of  EP  Act’s 
enactment.  The  report  must  contain, 
among  other  IRP-related  items,  an 
evaluation  which  determines: 

•  Whether  and  to  what  extent  IRP  (electric 
only)  is  likely  to  result  in — 

a.  Hi^er  at  lower  electricity  costs  to  an 
electric  utility’s  ultimate  consumers  ot  to 
classes  or  groups  of  such  consumers; 

b.  Enhanced  or  reduced  reliability  of 
electric  service;  and 

c.  Increased  or  decreased  dependence  on 
particular  energy  resources;  as  well  as 

•  The  competitive  impact  of 
implementation  of  energy  conservation, 
energy  efhciency,  and  other  DSM  programs 
by  utilities  (electric  and  gas)  on  small 
businesses  engaged  in  the  design,  sale, 
supply,  installation,  or  servicing  of  similar 
energy  conservation,  energy  efficiency,  or 
other  DSM  measures;  and  whether  any 
unfair,  deceptive,  or  predatory  acts  exist,  or 
are  likely  to  exist,  horn  implementation  of 
such  programs. 

The  DOE  IRP  Program  will  also  use 
responses  to  this  request  for  providing 


insight  into  the  direction  of  the 
Program’s  longer-term  research  agenda 
related  to  assessing  the  national  impacts 
of  IRP.  Responses  to  this  request  will  be 
analyzed  and  reported  by  the  staff  of 
EKDE’s  Integrated  Resource  Planning 
(IRP)  Program,  which  is  under  the 
auspices  of  the  Office  of  Utility 
Technologies  which  is  under  the  Office 
of  the  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy.  This 
summary  will  characterize  what  various 
groups  l^lieve  to  be  the  likely  impacts 
of  electric  IRP  on  the  nation. 

n.  Purpose  of  Request 

The  overall  legislative  intent  of 
Subsection  111  of  EPAct  is  to  promote 
energy  efficiency,  in  particular  by 
encouraging  utilities  and  States  to  adopt 
the  planning  principles  of  IRP.  The 
legislative  intent  of  the  requirements  to 
report  the  impact  of  IRP  on  electricity 
costs  to  consumers,  reliability  of  electric 
service,  and  dependence  on  particular 
energy  resources  is  to  assess  the  likely 
results  of  IRP  implementation  against 
the  intended  purpose  and  goals  of 
EP  Act's  IRP-related  provisions.  It  is  also 
the  intent  of  the  provision  to  determine 
the  competitive  impacts  of  the  energy 
conservation,  energy  efficiency,  and 
other  demand-side  management 
programs  of  electric  and  gas  utilities  on 
small  businesses  to  ensure  that  State 
regulatory  commissions  are  considering 
the  impact  which  expanded  DSM 
programs  may  have  on  small  businesses 
already  engaged  in  similar  activities, 
and  are  implementing  measures  to 
assure  that  utility  actions  will  not 
provide  utilities  with  an  unfair 
competitive  advantage  over  such  small 
businesses. 

The  DOE’S  IRP  Program  is  responsible 
for  this  report.  The  program  views  the 
Federal  role  in  IRP  development  as  a 
collector  of  important  data,  a  conduit  of 
the  lessons  learned  by  experienced  IRP 
practitioners  to  new  IRP  adopters,  a 
developer  of  new  tools  and  data  bases 
and  monitorer  of  the  outcomes  of  IRP 
processes  around  the  country.  Among 
the  priorities  in  this  effort  is  the 
fulfillment  of  these  EPAct  reporting 
requirements  concerning  the  likely 
impacts  of  IRP  on  the  nation. 

Submitting  this  report  to  the  President 
and  Congress  will  be  a  component  of  a 
continuing  effort  by  DOE’s  IRP  Prc^ram 
to  monitor  and  evaluate  the  impact  of 
IRP  on  the  nation’s  States,  utilities  and 
consumers.  The  IRP  Program  views  as 
part  of  its  role  to  think  critically  about 
IRP  and  its  expected  benefits.  Because 
DOE  implements  national  energy 
policies  that  emphasize  IRP  as  a 
potential  solution  to  some  of  the 
problems  affecting  the  nation’s  utility 


energy  services,  an  assessment  as  to 
whether  and  to  what  extent  IRP  is 
providing  overall  benefit  to  the  nation, 
as  it  is  practiced,  is  a  necessary  and 
imjxjrtant  DOE  responsibility. 

m.  Definitions  of  IRP 

To  ensure  that  all  respondents  to  this 
notice  have  a  common  understanding  of 
DOE’s  perspective  on  the  role  of  IRP  in 
utility  planning,  DOE  offers  the 
following  to  define  IRP’s  scope  and 
parameters  and  to  describe  the 
characteristics  which  distinguish  IRP 
from  traditional  planning  approaches. 

Traditional  planning  techniques  used 
by  utilities  once  focus  only  on  investing 
in  supply-side  resources  to  satisfy 
customers’  needs.  A  distinguishing 
factor  of  the  IRP  process  is  that  it 
includes  both  supply-  and  demand-side 
resources  in  meeting  demands  for  utility 
energy  services.  According  to  Section 
111  of  EPAct,  IRP  for  electric  utility 
service  is: 

A  planning  and  selection  process  for  new 
energy  resources  that  evaluates  the  full  range 
of  alternatives,  including  new  generating 
capacity,  power  purchases,  energy 
conservation  and  efficiency,  cogeneration 
and  district  heating  and  cooling  applications, 
and  renewable  energy  resources,  in  order  to 
provide  adequate  and  reliable  service  to  its 
custometu  at  the  lowest  system  cost. 

In  addition  to  promoting  a  mix  of 
alternative  resources.  IRP  infuses  the 
interests  of  all  stakeholders:  Utilities, 
ratepayers,  regulators,  stockholders,  and 
interest  groups.  *1130  following 
explanation  of  IRP,  also  taken  hum 
EPAct  Section  111,  reflects  the  idea  that 
IRP  is  a  process  that  evaluates  the  issues 
raised  by  different  stakeholders. 

The  Process  (will)  take  into  account 
necessary  features  system  operation,  such 
as  diversity,  reliability,  dispatchability,  and 
other  factors  of  risk;  [will]  take  into  account 
the  ability  to  verify  energy  savings  achieved 
through  energy  conservation  and  efficiency 
and  the  projected  durability  of  such  savings 
measured  over  time;  (and  will]  treat  demand 
and  supply  resources  on  a  consistent  and 
integrated  basis. 

The  DOE  approach  to  IRP  for  utility 
and  State  energy  planning  is  to  treat  all 
options — supply,  storage,  delivery,  and 
demand-side — on  a  consistent  basis 
using  a  systems  approach  without 
preconceptions  or  bias  for  or  against  any 
particular  option,  fiiel  type,  or  form  of 
ownership.  The  following 
characteristics  distinguish  IRP  from 
traditional  planning  techniques. 

1.  IRP  examines  the  full  range  of  energy 
and  capacity  resources  including  demand- 
side  management  programs,  transmission  and 
distribution  systems,  and  non-traditional 
supply  alternatives. 


Federal  Register  /  Vol.  59,  No.  39  /  Monday,  February  28,  1994  /  Notices 


9483 


2.  IRP  gives  consideration  to  the  full  range 
of  economic,  environmental,  social,  and 
technological  factors. 

3.  IRP  facilitates  public  involvement  in 
utility  planning. 

4.  IRP  facilitates  consideration  of  the  risks 
and  uncertainties  posed  by  different  resource 
portfolios  and  by  external  factors  such  as 
fluctuations  in  energy  prices  and  economic 
conditions. 

IV.  Nature  of  Information  Sought 
DOE  luges  those  interested  in 
responding  to  this  notice  to  consider  the 
provided  definition  of  IRP  and  its 
characteristics  and  to  consider  the 
following  list  of  questions.  DOE  is  also 
interested  in  gauging  the  evolution  of 
IRP  practices  around  the  nation, 
particularly  as  those  practices  apply  to 
the  significant  changes  that  are  likely  to 
occur  in  the  utility  services  industry 
over  the  next  several  years.  Therefore, 
E)OE  urges  respondents  to  also  consider 
each  of  the  following  questions  and 
explain  how  they  might  answer  those 
questions  five  years  from  now. 
Respondents  are  asked  to  please  include 
their  underlying  assumptions  which 
accompany  their  opinions  on  the  future 
status  and  likely  impact  of  IRP.  This 
information  will  enhance  DOE’s  ability 
to  accurately  interpret  the  response  and 
compare  it  to  the  opinions  of  other 
respondents. 

•  Has  the  implementation  of  IRP 
changed  (or  is  likely  to  change)  the  per 
unit  cost  as  well  as  the  total  bill  for 
electricity  for  consumers  from  pre-IRP 
levels?  How,  if  at  all,  have  different 
consumer  classes  or  groups  experienced 
(or  are  likely  to  experience)  changes  in 
the  cost  of  their  electric  service  as  a 
result  of  IRP?  Are  these  changes  good  or 
bad  and  why?  What  characteristics  of 
IRP  are  most  responsible  for  tbe  changes 
in  electricity  costs  which  you  have  cited 
for  the  previous  questions?  What 
studies,  reports,  or  other  information 
underlie  your  comments? 

•  Has  tne  implementation  of  IRP 
enhanced  or  reduced  (or  is  likely  to 
enhance  or  reduce)  the  overall 
reliability  of  electric  service  to 
customers?  What,  if  any,  are  the  IRP 
characteristics  most  responsible  (or 
likely  to  be  most  responsible)  for  a 
change  in  the  level  of  electric  service 
reliability  since  IRP  has  been 
implemented?  What  studies,  reports,  or 
other  information  underlie  your 
comments? 

•  (Regarding  the  electric  utility  or 
utilities  of  most  immediate  concern  to 
you),  has  the  implementation  of  IRP 
increased  or  decreased  (or  is  likely  to 
increase  or  decrease)  a  dependence  on 
particular  energy  resources?  How  has 
the  implementation  of  IRP  affected  (or  is 
likely  to  affect)  the  portfolio  of  resources 


serving  your  state  (or  your  service 
territory)?  What  characteristics  of  IRP 
are  most  responsible  for  any  changes  in 
such  a  resource  portfolio  and  why? 

What  studies,  reports,  or  other 
information  underlie  your  comments? 

•  What  has  been  (or  is  likely  to  be) 
the  competitive  impact  of  utility 
(electric  or  gas)  energy  conservation, 
energy  efficiency,  or  other  demand-side 
management  programs  on  small 
businesses  providing  energy  services  in 
your  State  (or  service  territory)?  What 
studies,  reports,  or  other  information 
underlie  your  comments? 

•  Has  IRP  had  (or  is  likely  to  have)  an 
effect  on  competition  within:  wholesale 
markets,  retail  markets,  fuel  sources, 
and  technologies?  If  so,  how?  Please 
explain.  What  studies,  reports,  or  other 
information  underlie  your  comments? 

•  (For  utilities  only]  To  what  extent 
have  IRP  principles  been  incorporated 
into  your  business  planning  practice? 
Please  explain.  What  studies,  reports,  or 
other  information  underlie  your 
comments? 

•  Has  IRP  had  (or  is  likely  to  have)  an 
effect  bn  the  regulatory  process  and 
proceedings?  If  so,  how?  Please  explain. 
What  studies,  reports,  or  other 
information  underlie  your  comments? 

•  Has  IRP  had  (or  is  likely  to  have)  an 
effect  on  the  level  of  public  involvement 
with  utility  planning?  If  so,  how?  Please 
explain.  What  studies,  reports,  or  other 
information  underlie  your  comments? 

•  Has  IRP  had  (or  is  likely  to  have)  an 
effect  on  the  environmental 
performance  of  the  utility(s)?  If  so,  how? 
Please  explain.  What  studies,  reports,  or 
other  information  underlie  your 
comments? 

•  Has  IRP  affected  (or  is  likely  to 
affect)  the  way  in  which  risk  and 
uncertainty  is  treated  in  your  business 
and/or  regulatory  planning  process?  If 
so,  h.-)w?  Please  explain.  What  studies, 
reports,  or  other  information  underlie 
your  comments? 

•  On  net,  has  IRP  been  (or  is  likely  to 
be)  a  positive  or  negative  force?  Please 
explain.  What  studies,  reports,  or  other 
information  underlie  your  comments? 

V.  DOE  Plans  for  EPAct  Report  and 
Future  IRP  Evaluation  Efforts 

The  staff  of  DOE’s  IRP  Program  will 
tabulate  and  summarize  public 
comments  received  by  the  due  date  of 
April  1, 1994.  Depending  on  the  number 
of  responses,  the  report  to  the  President 
and  Congress  will  identify  areas  of 
agreement  and  disagreement  among 
respondents  by  type  of  stakeholder 
group  (utilities.  States,  interest  groups), 
and  regions  of  the  country,  and  other 
key  segmentation  variables  as 
appropriate. 


Issued  in  Washington,  DC,  on  February  14, 
1994. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  94-4477  Filed  2-25-1-1;  8:45  ami 
BILLINQ  CODE  »45(M>1-I> 


Office  of  Fossil  Energy 

[Docket  No.  FE  C&E  94-1— Certitication 
Notice— 128] 

Blackfoot  Cogeneration  Partners; 

Filing  of  Coal  Capability  Powerplant 
and  Industrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  filing. 

SUMMARY:  Cogen  Power,  Inc.  on  behalf 
of  itself  and  Blackfoot  Cogeneration 
Partners,  has  submitted  a  coal  capability 
self-certification  pursuant  to  section  201 
of  the  Powerplant  and  Industrial  Fuel 
Use^Act  of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energy,  room 
3F-056,  FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  at  (202)  585-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d).  to  the  ^cretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  cmother  alternate  ffiel. 
Such  certification  establishes 
compliance  with  section  201(a)  on  the 
day  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  a  notice 
in  the  F^eral  Register  that  a 
certification  has  been  filed.  The 
following  owners/operators  of  proposed 
new  baseload  powerplants  have  filed 
self-certifications  in  acccordance  with 
section  201(d). 

Owner  8r  Operator:  Blackfoot 
Cogeneration  Partners. 

Location:  Blackfoot,  Idahp. 

Plant  Configuration:  Topping  cycle 
cogeneration. 
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Capacity.  8.5  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Utilities:  Idaho  Power 
Company. 

Expected  In-Seivice  Date:  January  1, 
1997. 

Issued  in  Washington,  DC,  February  22, 
1994. 

Anthony  J.  Como, 

Director,  Office  of  Coal  &•  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  94-4476  Filed  2-25-94;  8:45  ami 
BILUNQ  CODE  64SO-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tOPPTS-82137:  FRL-4758-4] 

Accredited  Training  Programs  Under 
the  Asbestos  Hazard  EmWgency 
Response  Act  (AHERA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  National  Directory  of  AHERA 
Accredited  Courses  (NDAAC);  notice  of 
availability  of  new  edition. 

SUMMARY:  Effective  February  28, 1994, 
the  EPA  is  announcing  the  availability 
of  a  new  edition  of  its  National 
Directory  of  AHERA  Accredited  Courses 
(NDAAC).  This  publication,  updated 
quarterly,  provides  information  to  the 
public  about  training  providers  and 
courses  approved  for  accreditation 
purposes  pursuant  to  the  Asbestos 
Hazard  Emergency  Response  Act 
(AHERA).  As  a  nationwide  listing  of 
approved  asbestos  training  programs 
and  courses,  the  NDAAC  has  replaced 
the  similar  listing  which  was  formerly 
published  quarterly  by  EPA  in  the 
Federal  Register.  The  February  28. 

1994,  directory,  which  supersedes  the 
version  released  on  November  30, 1993. 
may  be  ordered  through  the  NDAAC 
Clearinghouse  along  with  a  variety  of 
related  reports. 

ADDRESSES:  Parties  interested  in 
receiving  a  brochure  which  describes 
the  national  directory  and  provides 
ordering  information  should  contact: 
EPA  AHERA  -  NDAAC.  c/o  VISTA 
.Computer  Services,  3rd  Floor.  6430 
Rockledge  Drive,  Bethesda,  Maryland 
20817,  Telephone:  1-800-462-6706. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-543B,  401  M  St.,  SW,  Washington.  DC 
20460,  (202)  554-1404,  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  AHERA,  as  amended  by  the  Asbestos 


School  Hazard  Abatement 
Reauthorization  Act  (ASHARA), 
contractors  who  prepare  management 
plans  for  schools,  inspect  for  asbestos  in 
schools  or  public  and  commercial 
buildings,  or  design  or  conduct  response 
actions  with  respect  to  friable  asbestos- 
containing  materials  in  schools  or  . 
public  and  commercial  buildings,  are 
required  to  obtain  accreditation  by 
completing  prescribed  training 
requirements.  EPA  therefore  maintains  a 
current  national  listing  of  AHERA- 
accredited  courses  and  approved 
training  providers  so  that  this 
information  will  be  readily  available  to 
assist  the  public  in  accessing  these 
training  programs  and  obtaining  the 
necessary  accreditation.  The 
information  is  also  maintained  so  that 
the  Agency  and  approved  state 
accreditation  and  licensing  programs 
will  have  a  reliable  means  of  identifying 
and  verifying  the  approval  status  of 
training  courses  and  organizations. 

Previously,  EPA  had  published  this 
listing  in  the  Federal  Register  on  a 
quarterly  basis.  The  last  Federal 
Register  listing  required  by  law  was 
published  on  August  30, 1991.  EPA 
recognized  the  need  to  continue 
publication  of  this  document  even 
though  the  legislative  mandate  had 
expired.  The  NDAAC  fulfills  the  public 
need  for  this  information  while  at  the 
same  time,  it  reduces  EPA  cost  and 
improves  the  service’s  capabilities. 

List  of  Subjects 

Environmental  protection. 

Dated:  Febniary  3, 1994. 

Mark  A.  Greenwood, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  94-4049  Filed  2-25-94;  8:45  am] 
BILUNO  CODE  eS60-60-F 


FEDERAL  COIMMUNICATIONS 
COMMISSION 

[Gen  Docket  No.  90-7;  OA  94-131] 

Private  Land  Mobile  Radio  Services; 
Washington,  DC  Metropolitan  Area 
Public  Safety  Plan  Amendment 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  Deputy  Chief,  Land 
Mobile  and  Microwave  Division  and  the 
Acting  Chief,  Spectrum  Engineering 
Division  released  this  Order  amending 
the  Public  Safety  Radio  Plan  for  the 
Washington,  DC  Metropolitan  Area 
(Region  20).  As  a  result  of  accepting  the 


amendment  for  the  Plan  for  Region  20, 
the  interests  of  the  eligible  entities 
within  the  region  will  be  furthered. 
EFFECTIVE  DATE:  February  17, 1994, 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Woolfbrd,  Private  Radio  Bureau, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  February  7, 1994 
Released:  February  17, 1994 

By  the  Deputy  Chief,  Land  Mobile  and 
Microwave  Division  and  the  Acting 
Chief,  Specfyum  Engineering  Division: 

1.  The  private  Radio  Bureau  and  the 
Office  of  Engineering  and  Technology, 
acting  under  delegated  authority, 
accepted  the  Washington,  DC 
Metropolitan  Area  (Region  20)  Public 
Safety  Plan  (Plan)  on  March  26, 1990,  55 
FR  13319  (April  10, 1990). 

2.  By  letter  dated  November  24, 1993, 
the  Region  proposed  to  amend  its  Plan. 
The  propos^  amendment  would  give 
the  Regional  Plan  Review  Committee 
authority  to  reallocate  its  13 
intraregional  interoperability  channels, 
except  channel  792,  to  general  pool 
assignment.  The  Commission  placed  tb*> 
letter  on  Public  Notice  for  comments 
due  on  January  18, 1994,  58  FR  65712 
(December  16, 1993).  The  Commission 
received  one  comment  from  County  of 
Prince  William  urging  the  Commission 
to  grant  the  proposed  amendment. 

3.  We  have  reviewed  the  proposed 
amendment  to  the  Region  20  Plan  and, 
having  received  no  comments  to  the 
contrary,  conclude  it  furthers  the 
interests  of  the  eligible  entities  within 
the  region. 

4.  Accordingly,  It  is  ordered.  That  the 
Public  Safety  Radio  Plan  for  the 
Washington,  DC  Metropolitan  Area 
(Region  20)  is  amended,  as  set  forth  in 
the  Region’s  letter  of  November  24. 
1993.  This  amendment  is  effective 
immediately. 

Federal  Communications  Commission. 

Edward  R.  Jacobs, 

Deputy  Chief,  Land  Mobile  and  Microwave 
Division. 

(FR  Doc.  94-4406  Filed  2-25-94;  8:45  am) 
BILUNG  CODE  6712-01-M 


[PR  Docket  No.  93-80;  DA  94-132] 

Private  Land  Mobile  Radio  Services; 
Hawaii  Public  Safety  Plan  Amendment 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  Deputy  Chief,  Land 
Mobile  and  Microwave  Division  and  the 
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Acting  Chief,  Spectrum  Engineering 
Division  released  this  Order  amending 
the  Public  Safety  Radio  Plan  for  Hawaii 
(Region  11).  As  a  result  of  accepting  the 
amendment  for  the  Plan  for  Region  11, 
the  interests  of  the  eligible  entities 
within  the  region  will  be  furthered. 
EFFECTIVE  DATE:  February  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  February  7, 1994; 

Released:  February  17, 1994, 

By  the  Deputy  Chief,  Land  Mobile  and 
Microwave  Division  and  the  Acting  Chief. 
Spectrum  Engineering  Division: 

1.  The  Private  Radio  Bureau  and  the 
Office  of  Engineering  and  Technology, 
acting  under  delegated  authority, 
accepted  the  Hawaii  (Region  11)  Public 
Safety  Plan  (Plan)  on  June  2, 1993,  58 
FR  34049  (June  23, 1993). 

2.  By  letter  dated  November  18, 1993, 
the  Region  proposed  to  amend  its  Plan. 
The  proposed  amendment  would  revise 
the  Current  channel  allotments.  The 
Commission  placed  the  letter  on  public 
notice  for  comments  due  on  January  18, 
1994,  58  FR  65712  (December  16, 1993), 
and  received  no  comments. 

We  have  reviewed  the  proposed 
amendment  to  the  Region  11  Plan  and. 
having  received  no  comments  to  the 
contrary,  conclude  it  furthers  the 
interests  of  the  eligible  entities  within 
the  Region. 

4.  Accordingly,  it  is  ordered.  That  the 
Public  Safety  Radio  Plan  for  Hawaii 
(Region  11)  is  amended,  as  set  forth  in 
the  Region’s  letter  of  November  18, 

1993.  This  Amendment  is  effective 
immediately. 

Federal  Communications  Commission. 

Edward  R.  Jacobs, 

Deputy  Chief,  Land  Mobile  and  Microwave 
Division. 

[FR  Doc.  94-4405  Filed  2-25-94;  8:45  am) 
BtLUNG  CODE  6712-41-M 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  94-03] 

Doriand  ManagemenL  Inc.  v.  Nedlloyd 
Lijnen  B.V.  0/B/A  Nedlloyd  Lines; 

Filing  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Doriand  Management,  Inc. 
(“Complainant”)  against  Nedlloyd 
Lijnen  B.V.  d/b/a  Nedlloyd  Lines 
("Respondent”)  was  served  February  22, 

1994.  Complainant  alleges  that 


Respondent  has  violated  sections  8(c), 
10(b)(3).  10(b)(5)  and  10(b)(12)  of  the 
Shipping  Act  of  1984, 46  U.S.C.  app. 
1707(c)  and  1709(b)(3).  (5)  and  (12).  by 
refusing  to  make  available,  to 
complainant,  the  essential  terms  of  a 
service  contract  published  by 
Respondent. 

Tnis  proceeding  has  been  assigned  to 
the  Office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
small  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
Presiding  Officer  in  this  proceeding 
shall  be  issued  by  February  22, 1995, 
and  the  final  decision  of  the 
Commission  shall  be  issued  by  June  22, 

1995. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

[FR  Doc.  94-4410  Filed  2-25-94;  8:45  ami 
BILLING  CODE  673(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  approve  interview 
forms  for  A  Descriptive  Study  of  the 
Head  Start  Health  Component.  This 
study  is  sponsored  by  the 
Administration  on  Children,  Youth  and 
Families  of  the  Administrator  for 
Children  and  Families  (ACYF). 

The  Administration  for  Children  and 
Families  is  requesting  any  comments  by 
March  25, 1994  in  order  to  have  the 
interviews  forms  completed  during 
April  and  May  of  1994,  prior  to  the  end 
of  the  Head  Start  academic  year. 
ADDRESSES:  Copies  of  this  information 
may  be  obtained  ftnm  Edward  E. 


Saunders  of  the  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202)  205—7921.  Written  comments  and 
questions  regarding  the  requested 
approval  for  information  collection 
should  be  sent  by  March  25, 1994 
directly  to: 

Laura  Oliven,  OMB  Desk  Officer  for 
ACF,  OMB  Reports  Management 
Branch,  New  Executive  Office 
Building,  room  3002,  725  17th  Street, 
NW.,  Washington.  DC  20503,  (202) 
395-7316. 

Information  on  Document 

Title:  A  Descriptive  Study  of  the  Head 
Start  Health  Component 

OMB  No.:  New  Request. 

Description:  The  Administration  on 
Children,  Youth  and  Families  (ACYF) 
will  conduct  A  Descriptive  Study  of  the 
Head  Start  Health  Component.  The 
study,  conducted  in  80  Head  Start 
centers  around  the  country,  will  include 
interviews  with  1200  parents  who  have 
a  4-year-old  child  in  Head  Start,  with  a 
review  of  the  Head  Start  health  records 
of  these  children.  There  will  also  be 
interviews  with  the  key  Head  Start  staff 
responsible  for  administration  and 
implementation  of  the  Health 
Component. 

During  Phase  I  of  the  study,  a 
Technical  Advisory  Panel,  consisting  of 
experts  in  the  four  health  domains, 
assisted  in  developing  the  sampling, 
data  collection  and  analysis  plans,  as 
well  as  the  data  collection  instruments. 
In  Phase  II,  the  research  team  will 
collect  health  screening,  examination, 
referral,  treatment  and  services  data  for 
15  randomly  selected  four-year-old 
children  at  each  of  the  80  participating 
Head  Start  centers,  also  selected  at 
random  from  around  the  country.  All 
data  collection  must  be  completed  prior 
to  the  end  of  the  Head  Start  academic 
year.  These  data  will  be  analyzed  to 
provide  a  description  of  how  this 
nationwide  sample  of  programs  is 
implementing  the  Head  Start  Health 
Component. 

Number  of  Respondents:  1560  (1200 
parents;  360  staffi. 

Frequency:  One  time  for  all 
respondents,  except  for  the  Head  Start 
program  Budget  Manager  who  has  an 
additional  questionnaire  to  complete 
and  mail  back  at  the  end  of  FY  1993. 

Average  Burden  Hours  per  Response: 
0.62  hours/respondent  (or  37.2  minutes/ 
respondent). 

Burden  Hours:  959.9  total  hours. 
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Dated:  February  22, 1994. 

Larry  Guerrero, 

Deputy  Director,  Office  of  Information 
Systems  Management. 

(FR  Doc.  94^461  Filed  2-25-94;  8:45  am) 
PILUNO  cooe  4184-01-M 


Agency  for  Toxic  Substances  and 
Disease  Registry 

rATSDR-781 

Revised  Priority  List  of  Hazardous 
Substances  That  Will  Be  the  Subject  of 
Toxicological  Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act 
(CERCLA  or  Superfund),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA),  requires 
that  ATSDR  and  the  Environmental 
Protection  Agency  (EPA)  annually 
revise  the  Priority  List  of  Hazardous 
Substances  to  include  additional 
substances  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  This 
announcement  provides  notice  that  the 
agencies  have  developed  and  are 
making  available  a  revised  CERCLA 
Priority  List  of  275  Hazardous 
Substances,  based  on  the  most  recent 
information  available  to  ATSDR  and 
EPA.  This  revised  priority  list  includes 
newly  listed  substances  which  have 
been  determined  to  pose  the  most 
significant  potential  threat  to  human 
health  at  or  around  NPL  hazardous 
waste  sites.  Each  substance  on  the 
priority  list  is  a  candidate  to  become  the 
subject  of  a  toxicological  profile 
prepared  by  ATSDR  and  subsequent 
identification  of  priority  data  needs. 
ADDRESSES:  Requests  for  a  copy  of  the 
revised  Priority  List  of  Hazardous 
Substances,  a  copy  of  the 
“Supplemental  Document  for  the  1993 
Revised  Priority  List  of  Hazardous 
Substances”,  or  comments  on  this 
notice  should  bear  the  docket  control 
number  ATSDR-78,  and  should  be 
submitted  to:  ATSDR,  Division  of 
Toxicology,  Quality  Assurance  Branch, 
Mail  Stop  E-29, 1600  Clifton  Rd..  NE., 
Atlanta,  GA  30333. 

This  is  an  informational  notice  only, 
and  comments  are  not  being  solicited  at 
this  time.  However,  comments  will  be 
placed  in  a  publicly  accessible  docket; 
therefore,  please  do  not  submit 
confidential  business  information. 


Electronic  Availability:  The  1993 
Revised  Priority  List  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202- 
512-1387  or  call  202-512-1530  for 
disks  or  paper  copies.  This  file  is 
available  in  Wordperfect  5.1,  Dbase  III, 
and  ASQI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Quality  Assurance  Branch,  Division  of 
Toxicology,  ATSDR,  Atlanta,  GA  30333, 
telephone  (404)  639-6308. 
SUPPLEMENTARY  INFORMATION:  CERCLA 
establishes  certain  requirements  for 
ATSDR  and  EPA  with  regard  to 
hazardous  substances  which  are  most 
commonly  found  at  facilities  on  the 
CERCLA  NPL.  Section  104(i)(2)  of 
CERCLA,  as  amended  (42  U.S.C. 
9604(i)(2)),  requires  that  the  two 
agencies  prepare  a  list,  in  order  of 
priority,  of  at  least  100  hazardous 
substances  that  are  most  commonly 
fomid  at  facilities  on  the  NPL  and 
which,  in  their  sole  discretion,  are 
determined  to  pose  the  most  significant 
potential  threat  to  human  health  (see  52 
FR  12866,  April  17, 1987).  CERCLA  also 
requires  the  agencies  to  revise  the 
priority  list  to  include  100  or  more 
additional  hazardous  substances  (see  53 
FR  41280,  October  20, 1988),  and  to 
include  at  least  25  additional  hazardous 
substances  in  each  of  the  three 
successive  years  following  the  1988 
revision  (see  54  FR  43619,  October  26, 
1989;  55  FR  42067,  October  17, 1990;  56 
FR  52166,  October  17, 1991).  CERCLA 
also  requires  that  ATSDR  and  EPA  shall, 
not  less  often  than  once  every  year 
thereafter,  revise  the  list  to  include 
additional  hazardous  substances  which 
^e  determined  to  pose  the  most 
significant  potential  threat  to  human 
health.  Each  substance  on  the  CERCLA 
priority  list  of  hazardous  substances  is 
a  candidate  to  become  the  subject  of  a 
toxicological  profile  prepared  by 
ATSDR  and  the  subsequent 
identification  of  priority  data  needs. 

The  previous  priority  lists  of 
hazardous  substances  were  based  on  the 
most  comprehensive  and  relevant 
information  available  when  the  lists 
were  developed.  More  comprehensive 
soiut;es  of  information  on  the  ft’equency 
of  occurrence  and  the  potential  for 
human  exposure  of  substances  at  NPL 
sites  became  available  for  use  in  the 
1991  priority  list  with  the  development 
of  ATSDR’s  HazDat  database;  additional 
information  from  HazDat  has  become 
available  for  this  year’s  listing  activity. 
In  the  initial  listing  activities  (1987- 
1990),  new  substances  were  added  to 
the  end  of  the  list,  without  a 
comparative  reranking.  A  notice 


announcing  the  intention  of  ATSDR  and 
EPA  to  revise  and  rerank  the  priority  list 
of  hazardous  substances  was  published 
on  June  27, 1991  (56  FR  29485).  In  this 
year’s  listing  activity,  as  in  the  previous 
two  years,  new  candidate  substances 
(substances  found  at  three  or  more  NPL 
sites)  were  assigned  a  toxicity/ 
environmental  score  (TES)  using  the 
EPA  Reportable  Quantity  methodology, 
and  were  added  to  the  pool  of 
substances  previously  considered  for 
the  annual  list.  All  substances  were  then 
evaluated  together  for  consideration  on 
the  priority  list. 

The  approach  used  to  generate  the 
1991  revised  priority  list  was 
summarized  in  the  “Revised  Priority 
List  of  Hazardous  Substances”  (56  FR 
52166,  October  17, 1991).  Using  the 
same  approach,  and  the  same  algorithm 
this  year,  over  700  candidate  substances 
have  been  ranked  to  create  the  current 
list  of  275  substances. 

The  additional  information  used  in 
this  year’s  listing  activity  was  entered 
into  ATSDR’s  HazDat  database  since  the 
development  of  the  1992  Priority  List  of 
Hazardous  Substances.  As  with  other 
site-specific  information  used  in  the 
listing  activity,  this  information  has 
been  collected  from  ATSDR  Public 
Health  Assessments  and  from  site  file 
data  packages  used  in  the  development 
of  Public  Health  Assessments.  The  new 
information  includes  more  recent  NPL 
frequency  of  occurrence  data,  additional 
concentration  data,  and  more 
information  on  exposure  or  potential 
exposure  to  substances  present  at  NPL 
sites. 

At  this  time  the  list  includes  275 
substances  which  ATSDR  and  EPA  have 
determined  to  pose  the  most  significant 
potential  threat  to  human  health  based 
on  the  criteria  of  CERCLA  section 
104(i)(2)  (42  U.S.C.  9604(i)(2)).  All 
candidate  substances  have  been 
analyzed  and  ranked  with  the  current 
algorithm,  and  may  become  the  subject 
of  toxicological  profiles  in  the  future. 

The  addition  of  approximately  12,800 
contaminant  data  records  (for  air,  water 
and  soil)  to  the  HazDat  database  since 
October  1992  has  allowed  the  agencies 
to  better  assess  the  potential  for  human 
exposure  to  substances  at  NPL 
hazardous  waste  sites.  With  this 
additional  data,  10  new  candidate 
substances  have  been  added  to  the  list, 
and  13  substances  under  consideration 
last  year  have  moved  onto  the  list. 
Accordingly,  23  substances  have  been 
replaced  on  the  list  of  the  275 
substances.  These  changes  in  the  order 
of  substances  appearing  on  the  CERCLA 
priority  list  of  hazardous  substances 
will  be  reflected  in  the  program 
activities  which  rely  on  the  list  for 
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future  direction.  For  example,  Dicofol 
moved  up  significantly  (to  number  107) 
on  the  1993  list  when  compared  to  last 
year’s  list.  As  a  result  it  will  be  included 
in  the  pool  of  substances  that  may 
become  the  subject  of  new  toxicological 
profiles  in  the  next  fiscal  year. 

Similarly,  alpha-Endosulfan  (number 
33)  moved  well  into  the  range  of  those 
substances  to  be  considered  for  the 
development  of  updated  toxicological 
profiles  (CERCLA  also  requires  ATSDR 
to  evaluate  new  information  on  profiled 
substances  for  potential  revision  every 
three  years).  These  changes  reflect  the 
dynamic  nature  of  scientific  data  on 
substances  present  at  NPL  (and  other) 
hazardous  waste  sites. 

This  annual  evaluation  activity  and 
announcement  of  a  revised  priority  list 
of  hazardous  substances  fulfills  the 
conditions  of  CERCLA  section  104(i),  as 
amended,  which  requires  ATSDR  and 
EPA  to  revise  the  list  yearly  to  include 
additional  hazardous  substances.  The 
agencies  intend  to  revise  the  list  of 
hazardous  substances  annually 
thereafter  to  reflect  changes  and 
improvements  in  data  collection  and 
availability.  Additional  information  on 
the  methodology  used  in  the 
development  of  the  CERCLA  Priority 
List  of  Hazardous  Substances  can  be 
found  in  the  Federal  Register  notices 
mentioned  above. 

Administrative  Record 

ATSDR  and  EPA  are  establishing  a 
single  administrative  record  entitled 
ATSDR-78  for  materials  pertaining  to 
this  notice.  All  materials  received  as  a 
result  of  tills  notice  will  be  included  in 
the  public  file  which  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m„ 
Monday  through  Friday,  except  Federal 
legal  holidays,  at  the  Agency  for  Toxic 
Substances  and  Disease  Registry,  #4 
Executive  Park  Drive,  Suite  2400, 
Atlanta,  Georgia. 

Dated:  February  18, 1994. 

Walter  R.  Dowdle, 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry. 

IFR  Doc.  94-4446  Filed  2-25-94;  8:45  am) 
BILUNQ  COOe  4163-7D-P 


Food  and  Drug  Administration 

-  Compressed  Medicai  Gas  industry; 
Notice  of  Public  Workshops 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshops. 

SUMMARY:  The  Food  and  Drug 
Administration’s  (FDA’s),  Atlanta 
District  Office,  Center  for  Drug 


Evaluation  and  Research,  and  Office  of 
Small  Business,  Scientific  and  Trade 
Afiairs  are  sponsoring  three  public 
workshops  on  FDA  requirements  and 
guidelines  that  apply  to  the  compressed 
medical  gas  industry.  These  workshops 
are  designed  to  assist  the  industry  in 
complying  with  and  conforming  to  legal 
requirements  or  guideUnes  for 
manufacturing  and  repacking  medical 
gases. 

DATES:  The  public  workshops  will  be 
held  on  March  21, 1994;  March  23, 

1994;  and  on  March  25, 1994;  8:30  a.m. 
to  4  p.m. 

ADDRESSES:  The  public  workshops  will 
be  held  at  the  following  locations: 

March  21, 1994:  Sheraton  Colony 
Square  Hotel,  188  14th  St.  NE., 
Atlanta,  GA. 

March  23, 1994:  Radisson  Inn-Airport, 
5991  Rivers  Ave.,  North  Charleston, 
SC. 

March  25, 1994:  North  Raleigh  Hilton, 
3415  Wake  Forest  Rd.,  Raleigh,  NC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eric  S.  Weilage  or  Dawn  Todd, 
Investigations  Branch,  Food  and 
Drug  Administration,  60  Eighth  St. 
NE.,  Atlanta,  GA  30309,  404-347- 
3218  or  FAX  404-347-1913,  or 

Jeanne  White  or  Sharon  Schneider, 
Office  of  Small  Business,  Scientific 
and  Trade  Affairs  (HF-51),  Food 
and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-6776. 

Those  persons  interested  in  attending 
any  of  these  workshops  should  FAX 
their  registration  by  March  10, 1994, 
including  name,  firm  name,  address, 
and  telephone  number  to  404-347- 
1913.  There  is  no  registration  fee  for 
these  workshops,  but  advance 
registration  is  required.  Space  is  limited 
and  all  interested  parties  are  encouraged 
to  register  early. 

SUPPLEMENTARY  INFORMATION:  FDA’s 
inspectional  history  of  the  compressed 
medical  gas  industry  shows  that  a  high 
percentage  of  medical  gas  firms  are 
unaware  of  applicable  regulations  and 
guidelines  or  are  not  operating  in 
compliance  with  or  conformance  to 
applicable  requirements  or  guidelines. 
These  workshops  are  designed  to  assist 
the  medical  gas  industry  and  are  free  of 
charge  to  attendees. 

Dated;  February  17, 1994. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  94-4411  Filed  2-25-94;  8:45  am] 
BILUNQ  CODE  416a-01-F 


Statement  of  Org«fiization,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25, 

1970,  and  56  FR  29484,  June  27, 1991, 
as  amended  most  recently  in  pertinent 
part  58  FR  35960,  July  2, 1993)  is 
amended  to  reflect  a  reorganization 
within  the  Center  for  Devices  and 
Radiological  Health  (CDRH),  Office  of 
Operations,  Food  and  Drug 
Administration  (FDA).  FDA  proposes  to 
reorganize  its  Office  of  Training  and 
Assistance  (which  will  be  retitled  as  the 
Office  of  Health  and  Industry  Programs) 
within  CDRH.  The  Office  functions  will 
be  revised  and  now  include 
implementation  of  the  Mammography 
Quality  Standards  Act  of  1992. 

Under  section  HF-B,  Organization: 

1.  Under  the  Office  of  Operations  (HFA9), 
Center  for  the  Devices  and  Radiological 
Health  (HFW),  delete  subparagraph  Office  of 
Training  and  Assistance  (HFWG)  in  its 
entirety  and  insert  a  new  subparagraph  Office 
of  Health  and  Industry  Programs  (HFWG) 
reading  as  follows: 

Analyzes  medical  device  and  radiation- 
emitting  product  user-related  problems  and 
conduct  research  applying  systems  analysis 
and  human  factors  to  problem  identification 
and  solution  strategies.  Implements  and 
evaluates  user-related  solution  strategies. 

Conducts  and  evaluates  programs  to 
provide  technical  and  other  non-financial 
assistance  to  small  manufecturers  of  medical 
devices  to  promote  their  understanding  of 
compliance  with  the  medical  device 
amendments  and  regulations. 

Provides,  maintains,  and  applies  expertise 
in  communications  technology  in  support  of 
Center  and  FDA  programs. 

Develops  and  implements  strategies  for 
obtaining,  analyzing,  and  incorporating  the 
views  and  needs  of  health  professionals,  lay 
device  users,  and  industry  into  the  Center 
policy  and  decision-making  processes  as  well 
as  in  problem  analysis,  resolution  strategy 
development,  implementation,  and 
evaluation  processes. 

Establishes  and  operates  a  program  to 
implement  the  Mammography  Quality 
Standards  Act  of  1992. 

Under  Chapter  HF,  Section  HF-D, 
Prior  Delegations  of  Authority.  Pending 
further  delegations,  directives,  or  orders 
by  the  Commissioner  of  Food  and 
Drugs,  all  delegations  of  authority  to 
positions  of  the  affected  organizations  in 
effect  prior  to  this  date  shall  continue  in 
effect  in  them  or  their  successors. 

Dated;  February  16, 1994. 

David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

(FR  Doc.  94-4459  Filed  2-25-94;  8;45  ami 
BILUflG  COOE  4160-1-M 
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Videoconferencing  Facility;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  videoconferencing 
facility.  The  videoconferencing  facility 
was  established  to  improve 
commimications  between  the  agency 
and  interested  parties.  The  facility  will 
be  used  for  a  variety  of  purposes, 
including  meetings,  with  the  public  and 
regulated  industries,  internal  FDA 
meetings,  and  training.  The  facility  will 
be  used  to  supplement  face-to-face 
meetings  and  allow  broader 
participation  in  discussions  with  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  M.  Youngblood,  Center  for  Drug 
Evaluation  and  Research  (HFD-50), 

Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-0724. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
established  a  videoconferencing  facility 
for  general  use  by  FDA.  The  facility, 
which  became  operational  on  June  1, 
1993,  is  located  in  rm.  13B-37  in  the 
Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MD  20857.  The  facility  has  a 
capacity  for  25  to  30  people  and  can  be 
used  to  conduct  videoconferences  with 
FDA.  The  establishment  of  the  facility 
culminates  a  3-year  project  by  FDA  and 
the  Pharmaceutical  Manufacturers 
Association  to  improve  communications 
between  the  agency  and  interested 
parties. 

The  agency  does  not  intend  to  restrict 
the  use  of  the  videoconferencing  facility 
to  any  specific  purpose.  The  facility  can 
be  used  to  expedite  meetings  with  the 
public  and  regulated  industries,  or  to 
facilitate  training  and  internal  FDA 
meetings.  In  addition  to  improving 
communications,  FDA  believes  that  the 
facility  may  even  shorten  FDA  review 
times  for  applications  because  the 
facility  can  be  used  to  facilitate  prompt 
resolution  of  specific  issues. 
Videoconferencing  will  also  facilitate 
broader  participation  by  industry  staff 
in  FDA  meetings  and  make  meetings 
more  productive. 

Policies  and  Procedures  for  Use 

FDA  has  established 
videoconferencing  as  an  optional  means 
of  communicating  with  FDA.  The 
decision  on  whether  to  conduct  a  face- 
to-face  meeting  or  videoconference,  or  a 
combination  of  meetings  and 
videoconferences,  must  be  agreed  to  by 
both  the  agency  and  the  interested 
party.  Use  of  the  videoconferencing 
facility  is  not  intended  to  limit,  in  any 


way,  either  face-to-face,  telephone, 
written,  or  any  other  type  of  interaction 
involving  FDA  personnel.  In  fact, 
videoconferences  can  be  used  to 
supplement  face-to-face  meetings  and 
enable  more  persons  outside  the 
Rockville,  MD  area  to  participate  in 
discussions  with  FDA. 

All  existing  confidentiality  rules  that 
apply  to  face-to-face  meetings  also  apply 
to  videoconferences.  The  transmission 
signal  between  the  videoconferencing 
sites  is  conducted  through  cables  and  is 
scrambled  to  provide  security. 
Ordinarily,  there  will  be  no  videotaping 
of  videoconferences,  but  videotaping 
may  be  permitted  if  all  parties  agree  to 
videotaping  before  the  videoconference 
is  held.  FDA  will  not  permit 
videoconferences  to  be  broadcasted, 
however,  because  some  information 
presented  at  such  meetings  may  be 
confidential  or  otherwise  protected  from 
disclosure. 

All  current  FDA  procedures  for 
conducting  meetings  will  apply  to 
videoconferences.  Because  some 
participants  may  not  always  be  in  view 
of  the  camera,  FDA  recommends  that 
each  videoconference  begin  by 
introducing  or  identifying  all 
participants. 

FDA  will  schedule  videoconferences 
in  response  to  a  specific  request.  The 
request  should  be  made  to  bhe  contact 
person  listed  above.  FDA  recommends 
that  parties  request  a  videoconference  at 
least  several  weeks  in  advance,  and 
there  is  no  time  limit  on  how  far  in 
advance  a  videoconference  may  be 
scheduled. 

Scheduling  will  be  done  on  a  first- 
come,  first-served  basis.  FDA  will 
consider  the  geographical  location  of  the 
parties  when  scheduling  a 
videoconference:  thus,  for  example, 

FDA  will  schedule  morning  meetings 
with  parties  in  the  Eastern  United 
States,  and  schedule  afternoon  meetings 
with  parties  in  the  Western  United 
States.  The  agency  does  not  intend  to 
establish  prereserved  blocks  of  time  for 
parties  in  the  Western  United  States. 

Once  a  videoconference  has  been 
scheduled,  the  agency  will  not 
reschedule  the  videoconference  except 
in  emergencies.  This  policy  is  in 
consideration  of  the  substantial  amoimt 
of  scheduling  and  preparation  involved 
in  setting  up  a  videoconference. 
Additionally,  videoconferencing  should 
be  reserved  for  meetings  that  are  likely 
to  run  at  least  30  minutes.  If  a 
videoconference  extends  beyond  its 
scheduled  time,  the  videoconference 
may  be  extended,  provided  the  facility 
is  still  available. 

The  agenda  and  all  materials  planned 
to  be  presented  during  a 


videoconference  should  be  sent  to  the 
Project  Management  Officer,  Consumer 
Safety  Officer,  or  appropriate  official  (in 
nonindustry-related  meetings)  at  least 
14  days  before  the  scheduled 
videoconference.  The  materials  will  be 
used  as  reference  or  backup  material 
and  will  help  assure  high  quality 
commimication. 

During  the  videoconferencing 
facility’s  first  year  of  operation,  FDA 
will  maintain  a  log  on  the  use  of  the 
facility  to  determine  the  demand  and 
variety  of  uses  for  the  facility  and  to 
determine  how  much  use  is  for  internal 
FDA  pmposes  or  for  FDA  and 
nongovernmental  entities.  In  addition, 
FDA  will  provide  a  questionnaire  to 
participants  to  obtain  their  opinions  on 
the  value  of  the  videoconferencing 
facility. 

.Persons  interested  in  obtaining 
information  concerning  the  policies  and 
procedures,  which  are  continuing  to 
evolve  at  this  time,  for  using  FDA’s 
videoconferencing  facility,  as  well  as  a 
listing  of  public  videoconferencing 
rooms,  should  notify  the  contact  person 
listed  above. 

Dated:  February  17, 1994. 

Michael  R.  Taylor, 

Depu  ty  Commissioner  for  Policy. 

[FR  Doc.  94-4412  Filed  2-25-94;  8:45  am] 
BILLING  CODE  4160-01-F 


National  Institutes  of  Health 

Availability  of  Training  Fellowships 
Under  the  Intramural  Research 
Training  Award  Program 

AGENCY:  National  Institutes  of  Health, 
PHS,  HHS. 

ACTION:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  announces  the  availability 
of  training  fellowships  under  the 
Intramural  Research  Training  Award 
(IRTA)  Program,  created  pursuant  to 
section  405(b)(1)(C)  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C. 
284(b)(1)(C)),  section  464W  of  the  PHS 
Act  (42  U.S.C.  285q-l),  section  472  of 
the  PHS  Act  (42  U.S.C.  286b-3).  and 
section  485B(b)  of  the  PHS  Act  (42 
U.S.C.  287c(b)).  Women  and  minorities 
are  encouraged  to  apply. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Education,  National  Institutes 
of  Health,  Building  10,  room  1C129, 
9000  Rockville  Pike,  Bethesda, 
Maryland  20892,  Telephone  (301)  496- 
2427. 

SUPPLEMENTARY  INFORMATION:  The  IRTA 
Program  is  designed  to  provide 
opportunities  for  developmental 
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training  and  practical  research 
experience  in  the  laboratories  of  the 
NIH.  Training  fellowships  are  available 
to  postdoctoral  scientists  at  the 
beginning  stages  of  their  professional 
research  careers,  and  to  high  school, 
college,  graduate  and  professional  (e.g. 
medical  dental,  etc.)  school  students 
pursuing  studies  in  academic 
disciplines  related  to  biomedical 
research.  Candidates  must  be  U.S. 
citizens,  noncitizen  nationals  of  the 
United  States,  or  individuals  lawfully 
admitted  for  permanent  residence  in  the 
U.S.  Applicants  may  not  be  excluded 
from  consideration  for  the  IRTA 
Program  on  the  basis  of  race,  color, 
religion,  sex,  handicap,  age,  national 
origin,  political  afniiation,  or  any  other 
nonmerit  factor.  Subject  to  the 
availability  of  funds,  IRTA  Fellowship 
awards  are  made  on  the  basis  of  NIH’s 
assessment  of  the  mutuality  of  research 
interests,  the  qualifications  of  the 
candidates,  and  their  potential  to  benefit 
from  the  training  assignment.  Recipient 
are  not  Federal  employees. 

Fellowship  awards  are  granted  in  the 
following  three  categories: 

Postdoctoral  IRTA  Fellowship  Awards 

Postdoctoral  Fellowships  are  awarded 
to  promising  physicians  and  Ph.D.  level 
investigators,  to  enhance  their  research 
capabilities  in  the  early  postdoctoral 
stage  of  their  careers.  Postdoctoral 
Fellowships  may  be  awarded  to 
individuals  with  Ph.D.,  M.D.,  D.D.S., 
D.M.D.,  D.V.M.,  or  equivalent  degrees, 
and  five  years  or  less  of  relevant 
postdoctoral  research  experience. 
Awards  are  made  initially  for  one  or  two 
years,  and  may  be  renewed  in  one-year 
increments  up  to  a  maximum  of  five 
years  in  the  Program.  Initial  stipends 
range  between  $25,000  and  $30,000  per 
annum  for  investigators  with  less  than 
one  year  of  postdoctoral  experience, 
between  $26,500  and  $32,000  per 
annum  for  investigators  with  one  to  two 
years  of  postdoctoral  experience, 
between  $28,000  and  $34,000  per 
annum  for  investigators  with  two  to 
three  years  of  postdoctoral  experience, 
between  $29,500  and  $36,000  per 
annuam  for  investigators  with  three  to 
four  years  of  postdoctoral  experience, 
and  ^tween  $31,000  and  $38,000  for 
investigators  with  four  to  five  years  of 
postdoctoral  experience. 

Predoctoral  IRTA  Fellowship  Awards 

Predoctoral  Fellowships  are  awarded 
to  students  enrolled  in  Ph.D.,  M.D., 
D.D.S.,  D.M.D.,  D.V.M.,  or  equivalent 
degree  programs  at  fully  accredited  U.S, 
universities.  Predoctoral  Fellowships 
are  designed  to  support  a  period  of  full¬ 
time  research  training  in  NIH 


laboratories,  undertaken  as  an  integral 
part  of  participants’  academic  program. 
Awards  are  generally  granted  for  the 
purpose  of  developing  and  writing  a 
thesis  in  an  NIH  intramiual  laboratory, 
although  other  academically  related 
training  may  occasionally  be  supported. 
For  students  pursuing  a  degree  for 
which  a  thesis  is  not  required  (e.g., 

M.D.,  D.V.M.,  etc.),  a  full-time  training 
program  in  biomedical  research  will  be 
designed. 

Students  must  be  admitted  to 
graduate  or  professional  school  and  be 
a  doctoral  degree  candidate  before  they 
can  be  considered.  Normally,  most 
students  will  have  completed  their  first 
year  of  graduate  course  work  before 
beginning  the  Program.  Written 
agreement  from  the  school  is  required. 
Predoctoral  IRTA  Fellows  are  normally 
expected  to  devote  full-time  to  their  NIH 
training  assignments.  IRTA  awards  are 
not  intended  as  grants  to  support 
academic  training  and  Predoctoral  IRTA 
Fellows  are  normally  expected  to  pay 
any  university  tuition,  fees,  or  other 
costs  themselves. 

Predoctoral  awards  are  made  initially 
for  one  or  two  years,  and  may  be 
renewed  in  one-year  increments.  The 
maximum  duration  is  normally  three 
years  or  until  students  receive  their 
doctoral  degree,  whichever  comes  first. 
In  individual  cases,  renewals  beyond 
three  years  may  be  approved  provided 
the  student  is  making  reasonable  and 
acceptable  progress  towards  obtaining 
the  doctoral  degree. 

Per  annum  stipends  are  paid  to 
participants  based  on  their  number  of 
years  of  post-baccalaureate  education: 
$16,000  for  one  year  or  less  post¬ 
baccalaureate  education;  $17,000  for 
one  to  two  years  post-baccalaureate 
education:  $18,000  for  two  to  three 
years  post-baccalaureate  education; 
$19,000  for  three  to  four  years  post¬ 
baccalaureate  education;  $20,000  for 
four  to  five  years  post-baccalaureate 
education;  and  $21,000  for  more  than 
five  years  post-baccalaureate  education. 

Summer  IRTA  Fellowship  Awards 

Summer  IRTA  Fellowships  are 
awarded  to  promising  high  school, 
undergraduate,  graduate,  or  professional 
(e.g.,  medical,  dental,  etc.)  school 
students  who  have  a  strong  interest  or 
are  pursuing  studies  in  biomedical 
disciplines.  Research  training  activities 
are  designed  to  supplement  and  give 
practical  meaning  to  students’  academic 
course  work.  Students  must  be  at  least 
16  years  old,  in  good  academic  standing, 
and  enrolled  at  least  half-time  in  a 
degree  granting  program. 

Fellowships  oegin  between  May  1  and 
June  30  of  the  given  year,  and  must  end 


by  September  30.  Participants  are  paid 
a  monthly  stipend,  based  on  the  amount 
of  education  completed  at  the  time  the 
Fellowship  begins.  Rates  are:  $800  per 
month  before  high  school  graduation 
and  $900  after  graduation;  $1,000  after 
completion  of  one  undergraduate  year  of 
college,  $1,100  after  two  years,  and 
$1,200  after  three  years;  and  $1,400  with 
a  bachelor’s  degree  and  less  than  one 
year  of  graduate  education,  $1,600  after 
one  graduate  year  of  education,  $1,800 
after  two  years,  and  $2,000  after  three 
years. 

How  to  Apply 

Interested  persons  may  apply  directly 
to  a  specific  NIH  researdi  institute,  to 
the  National  Center  for  Nursing 
Research,  to  the  National  Center  for 
Human  Genome  Research,  to  the 
National  Library  of  Medicine  (for 
postbaccaleaureate  awards  only;  awards 
to  prebaccalaureate  students  are  not 
authorized),  or  to  the  Office  of 
Education,  Building  10,  room  1C129, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  for  concurrent  referral  to  all 
research  institutes  and  other  listed 
organizations  which  may  have  possible 
interest.  Interested  individuals  may 
apply  at  any  time  by  submitting  the 
following: 

Applicants  for  Predoctoral  and 
Postdoctoral  Fellowship  Awards 

— Curriculum  Vitae 
— Biblio^aphy 

— Three  letters  of  reference  emphasizing 
research  potential 
— Applicant’s  statement  of  research 
goals  and  type  and  purpose  of  training 
desired 

— Official  copy  of  graduate  or  medical 
school  transcripts 
— For  Predoctoral  Fellowship 
applicants,  verification  from  the 
university  that  the  applicant  is  in 
good  academic  standing,  is  enrolled 
in  a  doctoral  degree  program,  and  that 
the  university  agrees  to  the 
applicant’s  participation  in  the  IRTA 
Program 

— For  Postdoctoral  Fellowship 
applicants,  official  copy  of  the 
doctoral  degree 
— Brief  summary  of  doctoral 
dissertation,  if  applicable 


— Curriculiun  Vitae 
— Bibliography  (if  applicable) 

— ^Two  letters  of  reference  from  school 
officials  having  direct  knowledge  of 
the  applicant’s  scientific  interest  and 
abilities 

— Applicant’s  statement  describing 
future  academic  plans,  interest  in 


Applicants  for  Summer  Fellowship 
Awards 
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biomedical  sciences,  and  reasons  for 
seeking  an  NIH  Summer  IRTA 
Fellowship 

— Information  on  honors  and 
achievement  {both  academic  and 
nonacademic),  hobbies  and  outside 
interests 

— Ofncial  school  transcript  or  list  of 
courses,  including  grade  pmint  average 
— Verification  from  the  school  that  the 
applicant  is  in  good  academic 
standing  and  is  or  will  be  enrolled  at 
least  half-time  rn  a  degree  granting 
program 

This  information  must  be  submitted 
in  order  to  receive  due  consideration  for 
an  award  and  will  be  used  to  determine 
■  the  eligibility  and  quality  of  potential 
awardees.  The  requested  information 
will  be  available  only  to  NIH  program 
officials  unless  otherwise  required  by 
law.  The  information  collection 
requirements  associated  with  the  IRTA 
Program  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  requiremraits  of  5  CFR 
part  1320,  and  assigned  CMvlB  #0925- 
0299. 

Dated;  )anuary  17, 1994. 

Harold  Var^us, 

Director,  SIH. 

(FR  Doc.  94-4437  Filed  2-25-94;  8:45  am) 
BILUNG  CODE  414<M}t-M 


Genome  Research  Review  Committee; 
Meeting 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Genome  Research  Review 
Committee,  National  Center  for  Human 
Genome  Research,  March  10, 1994,  at 
the  Embassy  Suites  Hotel,  4300  Military 
Road,  Washington.  DC 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6j.  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92—463,  the  meeting 
will  be  closed  to  the  public  on  March  10 
from  10  a.m.  to  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  ^ant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Linda  Engel,  Chief.  Office  of 
Scientific  Review,  National  Center  for 
Human  Genome  Resemh,  National 
Institutes  of  Health,  Building  38A.  room 
604,  Bethesda,  Maryland  20892,  (301) 
402-0838,  will  fiimish  the  meeting 
agenda,  roster  of  committee  members 


and  consultants,  and  substantive 
program  information  upon  request, 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  acccmimodations,  should 
contact  Ms.  Gwen  Williams,  (301)  402- 
0838,  two  weeks  in  advance  of  the 
meeting. 

This  notice  is  being  published  less 
than  the  15  days  priw  to  the  meeting 
due  to  the  difficulty  of  coordinating 
schedules. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research) 

Dated:  February  22, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  94-4439  Filed  2-25-94;  8:45  am) 
BILLING  CODE  414(M>1-M 


National  Institute  of  Child  Health  and 
Human  Development;  Meeting  of 
National  Advisory  Board  on  Medical 
Rehabilitation  Research 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Board  on  Medical 
Rehabilitation  Research,  National 
Institute  of  Child  Health  and  Human 
Development,  April  7-6. 1994,  Bethesda 
Marriott  Hotel.  5151  Pooks  Hill  Road, 
Bethesda.  Maryland  20814. 

The  two-day  meeting  will  be  open  to 
the  pubUc  from  9  a.m.  to  5  p.m.  on  April 
7  and  9  a.m.  to  adjournment  on  April  8. 
Attendance  by  the  public  will  be  limited 
to  space  available.  The  Board  will 
review:  (1)  Progress  achieved  by  the 
Center  in  developing  medical 
rehabilitation  reseai^  and  reports  on 
workshops,  conferences,  grants,  and 
other  activities;  (2)  progress  on  peer 
review  of  medical  rehabilitation 
research  grant  appUcations;  (3) 
appropriation  status  of  the  Center;  and 
(4)  a  plan  for  establishing  centers  of 
excellence  in  medical  rehabilitation 
research.  Reports  on  medical 
rehabilitation  research  being  sponsored 
by  a  variety  of  Federal  agencies  will  be 
given.  The  meeting  will  have  a  specific 
period  of  time  set  aside  for  public 
comment  on  the  activities  the  Center 
and  medical  rehabilitation  research. 

Ms.  Mary  Plummer,  Committee 
Management  Specialist,  NICHD,  6100 
Building,  room  5E03.  National  Instibates 
of  Healffi,  Bethesda,  Maryland  20892. 
Area  Code  301,  496-1485,  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  Advisory  Board  members  as  well  as 
substantive  program  infrvmation. 
Individuals  who  plan  to  attend  and 
need  sptecial  assistance,  such  as  sign 
language  interpretation  or  other 


reasonable  accommodations,  should 
contact  Ms.  Plummer. 

Dated:  February  22, 1994. 

Susan  K.  Feldman, 

Committee  Manag/ement  Officer,  NIH. 

IFR  Doc  94-4438  Filed  2-25-94;  8:45  ami 
BILLING  CODE  414<M>1-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Heart,  Lung,  and 
Blood  Research  Review  Committee  A 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Heart,  Lung,  and  Blood  Research 
Review  Committee  A,  National  Heart. 
Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  on  March  24  and 
25, 1994  in  Building  31,  Conference 
room  6,  9000  Rockville  Pike,  Bethesda, 
Mainland  20692. 

This  meeting  will  be  open  to  the 
public  on  March  24,  from  6  a.m.  to 
approximately  9  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  secs.  55Zb(c)(4)  and  552b(cK6)^, 
title  5,  U.S.C.,  and  section  10(d)  of 
Public  Law  92—463,  the  meeting  will  be 
closed  to  the  public  on  March  24,  from 
approximately  9  a.m.  until  recess,  and 
from  9  a.m.  until  adjournment  on  March 
25,  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  etpplications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Long,  Cnief. 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
room  4A21,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892, 

(301)  496—4236  will  provide  a  summary 
of  the  meeting  and  a  roster  oi  the 
conunittee  memb^. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  in  adv'ance  of  the 
meeting. 

Dr.  Eleborah  P.  Beebe,  Scientific 
Review  Administrator,  Heart.  Lung,  and 
Blood  Research  Review  Committee  A, 
Westwood  Building,  room  555,  National 
Institutes  of  Health,  Bethesda,  Maryland 
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20892,  (301)  594-7418,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research,  National  Institutes  of  Health) 
Dated:  February  22, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  94—4440  Filed  2-25-94;  8:45  am] 
BILUNG  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Heart,  Lung,  and 
Blood  Research  Review  Committee  B 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Heart,  Lung,  and  Blood  Research 
Review  Committee  B,  National  Heart, 
Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  on  March  24  and 
25, 1994  in  Building  31,  Conference 
Room  6,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  March  24,  from  8  a.m.  to 
approximately  9  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92—463,  the  meeting  will  be 
closed  to  the  public  on  March  24,  from 
approximately  9  a.m.  until  recess,  and 
from  9  a.m.  until  adjournment  on  March 
25,  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 

(301)  496-4236  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodation,  should 
contact  the  Scientific  Review 
Administrator  in  advance  of  the 
meeting. 


Dr.  Jeffi^y  H.  Hurst,  Scientific  Review 
Administrator,  Heart,  Lung,  and  Blood 
Research  Review  Committee  B, 
Westwood  Building,  room  555,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  594-7418,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research,  National  Institutes  of  Health) 
Dated:  February  22, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-4441  Filed  2-25-94;  8:45  am) 
BILLING  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meetings 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 
5,  U.S.C.  and  sec.  10(d)  of  Public  Law 
92—463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBl  SEP  on  Community 
Intervention  to  Reduce  Myocardial  Infarction 
Delay. 

Dates  of  Meeting:  March  10-11, 1994. 

Time  of  Meeting:  7:30  p.m. 

Place  of  Meeting:  Crystal  City  Sheraton, 
Arlington,  Virginia. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  C.  James  Scheirer,  5333 
Westbard  Avenue,  room  548,  Bethesda, 
Maryland  20892,  (301)  594-7452. 

Name  of  Panel:  NHLBl  SEP  on  Cardiac 
Valvuloseptal  Morphogenesis. 

Dates  of  Meeting:  March  15-17, 1994. 

Time  o  f  Meeting:  7  p.m. 

Place  of  Meeting:  Clarion  Hotel,  Rockville, 
Maryland. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  Jon  Ranhand,  5333 
Westbard  Avenue,  room  554,  Bethesda, 
Maryland  20892,  (301)  594-7439. 

Name  of  Panel:  NHLBl  SEP  on  the  Clinical 
Investigator  Development  Award  (K08). 

Dates  of  Meeting:  March  23-24, 1994. 

Time  of  Meeting:  8:30  a.m. 


Place  of  Meeting:  Holiday  Inn,  Bethesda, 
Maryland. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  Lynn  M.  Amende,  5333 
Westbard  Avenue,  room  648,  Bethesda, 
Maryland  20892,  (301)  594-7485. 

Name  of  Panel:  NHLBl  SEP  on  RFA  for 
Hemoglobin-Based  Oxygen  Carriers: 
Mechanisms  of  Toxicity. 

Dates  of  Meeting:  March  29-30, 1994. 

Time  of  Meeting:  8  p.m. 

Place  of  Meeting:  Holiday  Inn,  Bethesda, 
Maryland. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  Andre  Piemen,  5333 
Westbard  Avenue,  room  5A10,  Bethesda, 
Maryland  20892,  (301)  594-7481. 

This  notice  is  being  published  less  than  the 
fifteen  days  prior  to  the  meeting  due  to 
difficulty  of  coordinating  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  February  22, 1994. 

Susan  K.  Feldman,  ' 

Committee  Management  Officer,  NIH. 

IFR  Doc.  94^444  Filed  2-25-94;  8:45  amj 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-94-3723;  FR  3629-N-01] 

Fair  Housing  Assistance  Program: 
Announcement  of  Funding  Awards  for 
FY  1992 

A3ENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  those  State  and 
local  agencies  that  were  certified  by  the 
Department  as  substantially  equivalent 
agencies  under  24  CFR  part  115,  and 
that  received  funding  under  the 
Department’s  Fair  Housing  Assistance 
Program.  The  announcement  contains 
the  names  and  addresses  of  the  State 
and  local  agencies  and  the  amount  of 
the  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  O.  Brown,  Director,  Funded 
Programs  Division,  Office  of  Fair 
Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
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Appendix  A— Continued 


Knoxville  Department  of  Community  Development,  P,0.  Box  1631  City/County  Building,  Knoxville,  TN  37901.  J.  Laurens  Tullock, 

Coordirwtof  . . . . . . . . . .  33,800 

REGION  V 

Illinois  Department  of  Human  Rights,  100  W.  Randolph  Street.  Chicago.  IL  60602,  Rose  Mary  Bombela,  Executive  Director .  89,200 

Springfield  Department  of  Human  Relations.  227  South  7th  Street.  Springfield,  IL  62701 ,  Carolyn  Toney,  Director .  26,600 

Elgin  Human  Relations  Commission,  150  Dexter  Court,  Elgin,  IL  60120,  Olufemi  Folarin,  Director . 14,600 

Evanston  Human  Relations  Commission,  2100  Ridge  Avenue,  Evanston,  IL  60201,  Owen  Thomas.  Executive  Director .  5^000 

Indiana  Civil  Rights  Commission,  100  North  Senate  Avenue,  Indianapolis,  IN  46204,  Sandra  Leek,  Executive  Director .  92.200 

Gary  Human  Relations  Commission,  475  Broadway,  Gary,  IN  46402,  Jonathan  Comer.  Executive  Director . .  90,400 

Ohio  Civil  Rights  Commission.  220  Parsons  Avenue,  Columbus,  OH  43266,  Joseph  T.  Carmichael,  Executive  Director .  180,400 

Dayton  Human  Relations  Commission,  40  South  Main  Street,  Dayton,  OH  45402,  Jerald  L.  Steed,  Director . 23,000 

Shaker  Heights  Law  Department,  3400  Lee  Road.  Shaker  Heights,  OH  44120,  Terrence  Brennan,  Assistant  City  Attorney .  65,000 

REGION  VI 

Louisiana  Departnnent  of  Justice,  P.O.  Box  94005,  Baton  Rouge.  LA  70804,  Richard  P.  leyoub.  Attorney  General .  65,000 

Oklahoma  Human  Rights  Commission,  2101  N.  Lincoln  Blvd,  Room  480,  Oklahoma  City,  OK  73105,  Ronald  Lee  Johnson,  Execu¬ 
tive  Director . . . . . . .  71 ,200 

Texeis  Commission  on  Human  Rights,  8100  Cameron  Road,  Building  B.  Suite  525,  Austin,  TX  78754,  William  Hale,  Executive  Di¬ 
rector  . 805,437 

City  of  Dallas,  1500  Manila,  Room  1BN,  Dallas,  TX  75201,  Holly  C.  Malloy,  Director . . .  65,000 

REGION  VII 

Iowa  Civil  Rights  Commission,  211  East  Maple  Street,  2nd  Floor,  do  Grimes  State  Office  Building,  Oes  Moines,  lA  50319,  Don 

Grove,  Executive  Director . 35,000 

Dubuque  Department  of  Human  Rights,  City  Hall.  13th  and  Central,  Dubuque,  lA  52001,  Charles  Azebeokhai,  Executive  Director  .  11.000 

Kansas  Commission  on  Civil  Rights,  Leindon  State  Office  Building.  900  SW  Jackson.  Suite  851  South.  Topeka,*  KS  66612,  Mi¬ 
chael  J.  Brungardt,  Executive  Director . . . . . .  73,000 

Salina  Human  Relations  Department,  P.O.  Box  736,  Salina,  KS  67402-0736,  \NA.  Burnett,  Executive  Director .  20,400 

Missouri  Commission  on  Human  Rights,  3315  W.  Truman,  P.O.  Box  1129,  Jefferson  City,  MO  65102,  Alvin  A.  Plummer,  Execu¬ 
tive  Director . 126,400 

Kansas  City,  Missouri  Human  Relations,  414  East  12th  Street,  City  Hall,  Kansas  City,  MO  64106,  Michael  Bates.  Executives  .  55,400 

Nebraska  Equal  Opportunity  Commission,  P.O.  Box  94934,  LirKx>ln,  NE  58509,  Lawrence  R.  Myers,  Executive  Director .  31,400 

Omaha  Human  Relations  Department.  1819  Famam  Street,  Omaha/Douglas  Civic  Center,  Omaha,  NE  68183,  Diane  L.  Thomas, 

Director . 26,600 

REGION  VIII 

Colorado  Civil  Rights  Division,  Jack  Lang  y  Marquez,  Director,  1560  Broadway,  Suite  1050,  Denver,  CO  80202-5143,  303-894- 
Montana  Human  Rights  Division,  Anne  L.  MacIntyre,  Administrator,  1236  Sixth  Avenue,  P.O.  Box  1728,  Helena,  MT  59624,  400- 

REGIONIX 

Arizona  Attorney  GeneraTs  Office,  1275  West  Washington  Street,  Phoenix.  AZ  85007,  Cecil  Patterson,  Jr.  Chief  Counsel  .  65,000 

Phoenix  Equal  Opportunity  Department,  550  West  Washington  Street  Phoenix,  AZ  85003,  Rose  Newsome,  Director  .  34,800 

Hawaii  Civil  Rights  Division,  888  MiMani  Street,  2nd  Floor,  Honolulu.  HI  96813,  Linda  Tseu,  Executive  Director _  65,000 

REGION  X 

King  County  Office  of  Civi^Rights  aixl  Compliance,  Manfert  Lee,  Administrator,  King  County  Courthouse,  Room  E-224,  516  Third 
Avenue,  Seattle,  WA  98104,  206-296-7592  . . . . . . .  25,400 


(FR  Doc.  94-4483  Filed  2-25-94;  8:45  ami 
BILLING  CODE  4210-2S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
PD-020-406A-02] 

Area  Closures  to  ORV/Motorized 
Vehicles 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Department  of  the  Interior. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given, 
effective  immediately,  that  the  following 
lands  located  on  the  north  side  of  the 
Snake  River  and  about  eight  miles  down 


stream  of  American  Falls  Dam  are 
closed  to  ORV/motorized  vehicles. 

T.  9  S.,  R.  20  E.. 

Section  1:  NEV4NEV4,  SWV4NEV4. 
NEV4SWV4.  NWV4SWV4 

Section  2:  SE'A,  SE'A,  SWV4;  SE’A, 

T.  8  S.,  R.  30  E., 

Section  20:  SE’A,  SE’A,  SWV4,  SEV4. 

Section  29:  NEV4NEV4,  NWV.,  NEV4SWV4, 
NWV4SEV4. 

Approximately  600  acres. 

This  action  follows  the  Monument 
Resource  Management  Plan  (MRMP) 
prescriptions  published  in  January, 

1986.  The  MRMP  designates  that  these 
areas  of  the  Cedar  Fields  Special 
Recreation  Management  Area,  which  are 
also  within  the  Bureau  of  Reclamation’s 
(BOR)  American  Falls  Natural  Resource 
Area,  be  designated  as  to  be  cmisistent 


with  BOR’s  limitations  on  adjacent 
lands.  Effective  by  the  December  28, 
1993  Federal  Register  Notices,  the  BOR 
activated  the  enforcement  of  the  off-road 
motor  vehicle  closure  of  the  lands 
within  the  American  Falls  Natural 
Resource  Area. 

Exemptions  to  this  order  are  granted 
to  the  following: 

Law  enforcement  patrol  and 
emergency  services  administratively 
approved  access  for  actions  such  as 
monitoring  or  research  studies. 

Other  actions  would  be  considered  on 
a  case  by  case  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Dyer,  Snake  River  Resource  Area 
Manager,  Rt.  3,  Box  1,  Burley,  ID  83318, 
(208)  678-5514.  A  map  showing  the 
location  of  the  closed  areas  is  available 
from  the  Burley  District  BLM  Office. 
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Dated:  February  17, 1994. 

Marvin  R.  Bagley, 

Associate  District  Manager. 

(FR  Doc.  94-4418  Filed  2-25-94;  8:45  ami 
BILLING  CODE  4310-6G-M 


Bureau  of  Land  Management 

[NV-e30-4210-05;  N-58491] 

Realty  Action;  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  section  209  of  the  Act  of 
October  21, 1976, 90  Stat.  2757,  The 
Heguy  Brothers,  a  general  partnership, 
has  applied  for  conveyance  of  the 
Federal  mineral  estate  described  as 
follows: 

Mount  Diablo  Meridian,  Nevada 
T.  42  N.,  R.  57  E., 

•  Sec.  5,  lots  1,3,4,  S'/^NE’A,  SE’ANW’A, 
NEV4SWV4,  N’ASE’A; 

Sec.  6,  lot  1; 

Sec.  9,  S’ASW’A; 

Sec.  16,  N’AN'A,  SEV4NEV4,  SWV4NWV4, 
S’A. 

T.  43  N.,  R.  57  E., 

Sea  31,  lots  2-4.  SVzNE’A,  SE’ANW’A,  E’A 
SWV4,  SE’A; 

Sec.  32,  SWV4.  W'ASE’A. 

Comprising  of  1749.83  acres,  more  or  less. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management.  Elko 
Resource  Area,  3900  E.  Idaho  Street, 
Elko,  Nevada. 

SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  mineral  interests  described 
above  will  be  segregated  to  the  extent 
that  they  will  not  be  open  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interests,  upon  final 
rejection  of  the  application,  or  two  years 
from  the  date  of  filing  of  the  application, 
whichever  occurs  first. 

Dated;  February  16, 1994. 

Rodney  Harris, 

District  Manager. 

(FR  Doc.  94-4502  Filed  2-25-94;  8:45  am) 
BILLING  CODE  4310-HC-M 


Minerals  Management  Service 

Memorandum  of  Understanding 
Establishing  Jurisdictional 
Responsibilities  for  Offshore  Facilities 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice. 

SUMMARY:  The  memorandum  of 
understanding  (MOU)  establishing 
Federal  jurisdictional  boundaries  for 
offshore  facilities,  including  pipelines, 
became  effective  on  February  3, 1994. 
The  MOU  divides  the  responsibilities 
associated  with  oil-spill  prevention  and 
control,  response  planning,  and 
response  equipment  inspection  for- 
offshore  facilities.  The  MOU  is  among 
the  Department  of  the  Interior  (DOI), 
Department  of  Transportation  (DOT), 
and  the  Environmental  Protection 
Agency  (EPA). 

The  coast  line  marks  the  boundary 
that  determines  which  agency  is 
responsible  for  a  facility.  The  MMS  of 
the  DOI  is  responsible  for  offshore 
facilities,  including  pipelines  but  not 
deepwater  ports,  located  seaward  of  the 
coast  line.  The  EPA  is  responsible  for 
non-transportation-related  offshore 
facilities  located  landward  of  the  coast 
line.  The  U.S.  Coast  Guard  and  the 
Research  and  Special  Programs 
Administration  of  the  DOT  will  handle 
transportation-related  offshore  facilities, 
including  pipelines,  located  landward 
of  the  coast  line. 

Any  exceptions  to  the  MOU  will  be 
determined  on  a  facility-specific  basis, 
and  the  affected  parties  will  be  notified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  L.  Buffington,  Engineering  and 
Technology  Division:  MS^700; 
Minerals  Management  Service;  381 
Elden  Street;  Herndon,  Virginia  22070- 
4817,  telephone  (703)  787-1600. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  (E.O.)  12777  (56  FR  54757) 
delegated  to  DOI,  DOT,  and  EPA  various 
responsibilities  identified  in  the  Clean 
Water  Act  (CWA),  as  amended  by  the 
Oil  Pollution  Act  of  1990  (Public  Law 
101-380).  The  E.O.  12777  assigned  the 
responsibilities  associated  with  oil-spill 
prevention  and  control,  contingency 
planning,  and  response  equipment 
inspection  for  offshore  facilities  to  DOI. 
However,  section  311(a)(ll)  of  the  CWA 
defines  "offshore  facility”  to  include 
facilities  of  any  kind  located  in,  on,  or 
under  navigable  waters  of  the  United 
States.  By  using  this  definition,  the 
traditional  DOI  role  of  regulating 
facilities  in  the  Outer  Continental  Shelf 
is  expanded  by  E.O.  12777  to  include 
inland  lakes,  rivers,  streams,  and  any 
other  inland  waters.  Without  this  MOU, 


as  many  as  four  Federal  agencies  could 
have  overlapping  responsibilities  for 
some  coastal  facilities. 

To  avoid  any  confusion  caused  by  the 
definition  of  “offshore  facility”,  MMS 
coordinated  an  effort  to  establish 
jurisdictional  boundaries  for  oil-spill 
prevention  and  control,  response 
planning,  and  response  equipment 
inspection  activities.  Pursuant  to  section 
2(i)  of  E.O.  12777,  the  Secretary  of  the 
Interior  redelegated  those  functions 
vested  in  DOI  to  give  EPA  non¬ 
transportation-related  offshore  facilities 
located  landward  of  the  coast  line  and 
give  DOT  transportation-related  offshore 
facilities  landward  of  the  coast  line.  The 
divisions  agreed  to  in  the  MOU 
(Appendix  A)  is  more  consistent  with 
traditional  agency  expertise  and 
jurisdiction.  This  MOU  does  not  include 
jurisdictional  boundaries  for  oil-spill 
financial  responsibility. 


Appendix  A — ^Memorandum  of 
Understanding  Among  the  Secretary  of  the 
Interior,  Secretary  of  Transportation,  and 
Administrator  of  the  Environmental 
Protection  Agency 

Purpose 

This  Memorandum  of  Understanding 
(MOU)  establishes  the  jurisdictional 
responsibilities  for  offshore  facilities, 
including  pipelines,  pursuant  to  section  311 
(j)(l)(c),  (j)(5),  and  (j)(6)(A)  of  the  Gean  Water 
Act  (CWA),  as  amended  by  the  Oil  Pollution 
Act  of  1990  (Public  Law  101-380).  The 
Secretary  of  the  Department  of  the  Interior 
(DOI),  Secretary  of  Department  of 
Transportation  (DOT),  and  Administrator  of 
the  Environmental  Protection  Agency  (EPA) 
agree  to  the  division  of  responsibilities  set 
forth  below  for  spill  prevention  and  control, 
response  planning,  and  equipment 
inspection  activities  pursuant  to  those 
provisions. 

Background 

Executive  Order  (E.O.)  12777  (56  FR 
54757)  delegates  to  DOI,  DOT,  and  EPA 
various  responsibilities  identified  in  section 
311(j)  of  the  CWA.  Sections  2(b)(3),  2(d)(3), 
and  2(e)(3)  of  E.O.  12777  assign^  to  DOI 
spill  prevention  and  control,  contingency 
planning,  and  equipment  inspection 
activities  associated  with  offshore  frcilities. 
Section  311(a)(ll)  defines  the  term  "offshore 
facility”  to  include  facilities  of  any  kind 
located  in,  on,  or  under  navigable  waters  of 
the  United  States.  By  using  this  definition, 
the  traditional  DOI  role  of  regulating  facilities 
on  the  Outer  Continental  Shelf  is  expanded 
by  E.O.  12777  to  include  inland  lakes,  rivers, 
streams,  and  any  other  inland  waters. 

Responsibilities 

Pursuant  to  section  2(i)  of  E.0. 12777,  DOI 
redelegates,  and  EPA  and  DOT  agree  to 
assume,  the  functions  vested  in  DOI  by 


Dated:  February  17, 1994. 

Thomas  Gemhofer, 

Associate  Director  for  Offshore  Minerals 
Management. 
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sections  2(b)(3),  2((1K3),  and  2(eK3)  of  E.O. 
12777  as  set  forth  below. 

For  purposes  of  this  MOU,  the  term  “coast 
line"  shall  be  defined  as  in  the  Submerged 
Lands  Act  (43  U.S.C.  1301(c))  to  mean  “the 
line  of  ordinary  low  water  along  that  portion 
of  the  coast  which  is  in  direct  contact  with 
the  open  sea  and  the  line  marking  the 
seaward  limit  of  inland  waters." 

1.  To  EPA,  DOI  redelegates  responsibility 
for  non-transportation-related  offshore 
facilities  located  landward.of  the  coast  line. 

2.  To  DOT,  DOI  redel^ates  responsibility 
for  transportation-relatdd  facilities,  including 
pipelines,  located  landward  of  the  coast  line. 
The  DOT  retains  jurisdiction  for  deepwater 
ports  and  their  associated  seaward  pipelines, 
as  delegated  by  E.0. 12777. 

3.  The  DOI  retains  jurisdiction  over 
facilities,  including  pipelines,  located 
seaward  of  the  coast  line,  except  for 
deepwater  ports  and  associated  seaward 
pipelines  delegated  by  E.O.  12777  to  DOT. 

Effective  Date 

This  MOU  is  effective  on  the  date  of  final 
execution  by  the  indicated  signatories. 

Limitatioiis 

1.  The  DOI,  DOT,  and  EPA  may  agree  in 
writing  to  exceptions  to  this  MOU  on  a 
facility-specific  basis.  Affected  parties  will 
receive  notification  of  the  exceptions. 

2.  Nothing  in  this  MOU  is  intended  to 
replace,  supersede,  or  modify  and  existing 
agreements  between  or  among  DOI,  DOT,  or 
EPA.  • 

Modification  and  Termination 

Any  party  to  this  agreement  may  prc^se 
modifications  by  submitting  them  in  writing 
to  the  heads  of  the  other  agency/departmenL 
No  modification  may  be  adopted  except  with 
the  consent  of  all  parties.  All  parties  shall 
indicate  their  consent  to  or  disagreement 
with  any  proposed  modification  within  60 
days  of  receipt.  Upon  the  request  of  any 
party,  representatives  of  all  parties  shall  meet 
for  the  purpose  of  considering  exceptions  or 
modifications  to  this  agreement.  This  MOU 
may  be  terminated  only  with  the  mutual 
consent  of  all  parties. 

Bruce  Babbitt, 

Secretary  of  tlie  Interior. 

Carol  M.  Browner, 

Administrator,  Environmental  Protection 
Agency. 

Federico  Pena, 

Secretary  of  Transportation. 

IFR  Doc.  94-4481  Filed  2-25-94;  8;45  am) 
BILLING  CODE  4310-MR-M 


National  Park  Service 

Availability  of  Plan  of  Operations  and 
Environmental  Assessment  for 
Continuing  Operation  of  the  Doty- 
Jackson  Unit  A  Well  No.  1;  Locin  Oil 
Corporation,  Big  Thicket  National 
Preserve,  Hardin  County,  TX 

Notice  is  hereby  given  in  accordance 
with  §  9.52(b)  of  Title  36  of  the  Code  of 


Federal  Regulations  that  the  National 
Park  Service  has  received  from  Lodn 
Oil  Corporation  a  Plan  of  Operations  for 
the  Continuing  Operation  of  the  Doty- 
Jackson  Unit  A  Well  No.  1  within  Big 
Thicket  National  Preserve,  Hardin 
County,  Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  frcwn  the  publication 
date  of  this  notice  in  the  Office  of  the 
Supierintendent,  Big  Thidcet  National 
Preserve,  3785  Milam,  Beaumont,  Texas: 
and  the  Southwest  Regional  Office, 
National  Park  Service,  1220  South  St. 
Francis  Drive,  room  211,  Santa  Fee, 

New  Mexico.  Copies  are  available  from 
the  Southwest  Regional  Office,  Post 
Office  Box  728,  Santa  Fe,  New  Mexico 
87504-0728,  and  will  be  sent  upon 
request. 

Dated;  February  16. 1994. 

John  E.  Cook, 

Hegional  Director,  Southwest  Region. 

IFR  Doc.  94-4473  Filed  2-25-94;  8;45  am) 
BILLING  CODE  4310-70-M 


Inventory  Completion  for  Native 
American  Human  Remains  From 
Hawaii  in  the  Possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003(d),  of  the  completion  of 
the  inventory  of  human  remains  fr-om 
Hawaii  in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard. 

The  human  remains  came  to  the 
Peabody  Museum  as  part  of  16 
collections  between  1867  and  1959. 
There  are  no  associated  funeraiy  objects. 
A  detailed  inventory  and  assessment  of 
the  human  remains  has  been  made  by 
the  staff  of  the  Peabody  Museiun  in 
consultation  with  representatives  of  Hui 
MaJama  I  No  Kupuna  'O  Hawai’i  Net, 
the  Office  of  Hawaiian  Affairs,  and  the 
Kaua’i/Nihau,  Maui/Lanai.  Molokai,  and 
O’ahu  Burial  Coimcils. 

The  human  remains  consist  of  the 
following: 

One  cranium  (19-5-70/59745)  from 
Nohile  sand  dimes,  Kaua’i  County. 
Kaua’i  Island. 

Twenty-one  crania  (36-96-70/N3482- 
N3502)  and  eight  mandibles  (36-96-70/ 
N3503)  from  dime  burials  in  Kaua'i 
County. 


Twenty-one  crania  (67-39-70/1115- 
1135)  from  southerly  shore  sand  dunes. 
Kaua’i  County. 

One  cranium  (72-20-70/6792)  from 
Kaua’i  County. 

Two  crania  (16-8-70/59647  and 
59648)  from  an  “ancient  burial  place”. 
Maui  County 

Twenty-one  crania,  two  partial  crania, 
and  one  partial  cranium  together  with 
fragmentary  axial  elements 

(78-45-70/15267-15290)  from  Maui 
County. 

One  skeleton  (80-25-70/23518), 
complete  except  for  fragmentary 
extremities,  from  an  ancient  burial 
place,  Maui  County. 

Five  crania  (16-8-70/59641-59645) 
from  the  beach  beyond  Diamond  Sand 
Dunes  Hill,  Oahu. 

Six  crania  (23-5-70/60363-60368) 
found  during  the  excavation  of  a  canal 
in  W'aikiki,  Oahu. 

Two  almost  complete  skeletons  and 
fragmentary  postcranial  remains  from 
five  more  individuals  (23-5-70/60369- 
60372)  foimd  while  excavating  for  a 
sewer  system  in  Honolulu  County, 

Oahu. 

Three  partial  crania  and  six  crania 
(36-4-70/Nl324-^1332)  from  lava 
caves  near  Honolulu,  Oahu. 

Four  crania  and  three  fragmentary 
crania  (85-7-70/37592-37397a)  that, 
from  circumstantial  documentary 
evidence,  may  come  from  Oahu. 

One  cranium,  one  partial  cranium  and 
one 'partial  cranium  with  two  right 
femurs  (86-58-70/61492-61494)  from 
Honolulu.  Oahu. 

Twenty  seven  crania  (00/N939: 16-8- 
70/59646:  20-4-70/59931  and  59932: 
50-70-70/N7476:  59-27-70/N8615- 
N8620:  80-25-70/23503-23517), 
fragmentary  appendicular  elements  (27- 
5-70/60797),  and  twenty  four  mandibles 
(00/N1013:  80-25-70/23519)  are 
attributed  to  Hawai’i  with  no  further 
information.  Six  of  these  crania  (59-27- 
70/N8615-N8620)  came  to  the  Peabody 
Museum  from  the  Warren  Anatomical 
Museum. 

Based  on  the  above  mentioned 
information,  officials  of  the  Museum 
have  determined  pursuant  to  25  U.S.C. 
3001  (2)  that  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these 
remains  and  present-day  Native 
Hawaiian  organizations. 

This  notice  has  been  sent  to  officials 
of  Hui  Mdlama  I  Na  Kupuna  'O  Hawai’i 
Nei  and  the  Office  of  Hawaiian  Affairs. 
Representatives  of  any  other  Native 
Hawaiian  organization  which  believes 
itself  to  be  c^turally  affiliated  with 
these  human  remains  should  contact 
Mrs.  Barbara  Isaac.  Assistant  Director. 
Peabody  Museum  of  Archaeology  and 
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Ethnology,  Harvard  University,  11 
Divinity  Avenue,  Cambridge  MA  02138, 
or  call  (617)  495-2248,  before  March  30, 
1994. 

Dated:  February  18, 1994. 

C  Timothy  McKeoMm, 

Acting  Departmental  Consulting 
Archeologist.Cbief.  Archeological  Assistance 
Division. 

(FR  Doc.  94-4492  Filed  2-25-94;  8:45  am) 
BILUNQ  COOe  4310-70-f 

Inventory  Completion  of  Native 
American  Human  Remains  and 
Funerary  Objects  From  Hawaii  in  the 
Control  of  the  U.S.  Marine  Corps  Air 
Station,  Kaneohe  Bay 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003(d),  of  the  completion  of 
the  inventory  of  human  remains  and 
funerary  objects  from  Hawaii  in  the 
control  of  the  U.S.  Marine  Corps  Air 
Station,  Kaneohe  Bay.  The  remains  are 
curated  in  the  Bernice  Pauahi  Bishop 
Museum,  Honolulu,  HI. 

A  detailed  inventory  and  assessment 
of  these  human  remains  and  funerary 
objects  has  been  made  for  the  U.S. 
Marine  Corps  by  the  staff  of  the  Bishop 
Museum,  in  consultation  with 
representatives  of  Hui  MaJama  I  Na 
Kupuna  ’O  Hawai’i  Nei  and  the  Office 
of  Hawaiian  Affairs.  The  latter  two 
organizations  qualify  as  Native 
Hawaiian  organizations  as  defined  in  25 
U.S.C.  3001(11). 

The  human  remains  and  funerary 
objects  represent  a  minimum  of  1582 
individuals  and  281  funerary  objects 
recovered  from  the  Mokapu  Peninsula, 
U.S.  Marine  Corps  Air  Station,  Kaneohe 
Bay,  Island  of  Oahu,  and  curated  at  the 
Bishop  Museum.  The  majority  of  the 
remains  were  recovered  during 
archaeological  excavations  conducted  in 
1938-1940  by  Gordon  T.  Bowles 
(University  of  Hawaii)  and  Kenneth  P. 
Emory  (Bishop  Museum),  and  in  1957 
by  Robert  N.  Bowen  (University  of 
Hawaii).  The  rest  of  the  remains  were 
recovered  from  inadvertent  discoveries 
and  archaeological  monitoring  of 
construction  activities  on  the  peninsula. 

A  minimum  of  1,544  individuals  were 
recovered  from  pre-contact  (prior  to 
1778)  graves.  A  number  of  these 
individuals  were  represented  by 
incomplete  sets  of  skeletal  remains,  and 
several  of  the  isolated  individuals 
represented  secondarily  deposited 
incomplete  sets  of  remains  removed 
from  their  original  context.  The  pre¬ 


contact  funerary  objects  included  kupe’e 
(wristlets  made  of  dog  teeth),  basalt 
flakes,  marine  shells,  kukui  (Aleurites 
moluccana)  nuts,  and  the  bones  of  flsh, 
birds,  pi^s,  dogs,  and  turtles. 

A  minimum  of  38  individuals  were 
recovered  fit)m  post-Contact  (after  1778) 
graves  during  a  construction  project  in 
1975.  The  post-Contact  funerary  objects 
included  kupe’e,  and  lei  ’opu’u  and  lei 
niho  (pendants  made  of  calcite,  shell, 
and  whale  bone),  as  well  as  bone  and 
shell  buttons,  metal  fragments,  mirror 
glass,  bottle  fragments,  a  metal  ring, 
ivory  beads,  bone  and  glass,  metal  nails, 
and  metal  parts  of  a  smoking  pipe. 

Based  on  the  Bishop  Museum  report 
of  the  results  of  the  inventory  and 
assessment,  offlcials  of  the  U.S.  Marine 
Corps  have  determined  that,  pursuant  to 
25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  remains  and  present-day  Native 
Hawaiian  organizations.  U.S.  Marine 
Corps  officials,  based  on  the  Bishop 
Museum  report,  determined  that  no 
lineal  descendants  of  the  human 
remains  could  be  identified. 

This  notice  has  been  sent  to  officials 
of  Hui  Malama  I  Na  Kupuna  'O  Hawai’i 
Nei  and  the  Office  of  Hawaiian  Affairs. 
Representatives  of  any  other  Native 
Hawaiian  organization  which  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  and  funerary 
objects  should  contact  Mr.  John  Bigay, 
Planner-in-Charge,  Pacific  Division, 
Naval  Engineering  Facilities  Command, 
Pearl  Harbor.  HI.  96860-7300,  (808) 
471-9338,  before  April  1, 1994. 

Dated:  February  23, 1994. 

C  Timothy  McKeown, 

Acting  Departmental  Consulting 
Archeologist,  Chief,  Archeological  Assistance 
Division. 

[FR  Doc.  94-4491  Filed  2-25-94;  8:45  am) 
BILUNO  CODE  4310-70-F 

DEPARTMENT  OF  JUSTICE 
information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 


(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer,  Mr,  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  0MB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lew'is  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 

Department  of  Justice,  Washington,  DC 
20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  the 
Method  of  Collection 

(1)  Procedures  for  the  Administration 
of  Section  5  of  the  Voting  Rights  Act  of 
1965. 

(2)  None.  Civil  Rights  Division. 

(3)  On  occasion. 

(4)  State  or  local  governments. 
Jurisdictions  under  the  Voting  Rights 
Act  are  required  to  obtain  preclearance 
from  the  Attorney  General  before 
instituting  changes  affecting  voting. 
They  must  convince  the  Attorney 
General  that  changes  are  not  racially 
discriminatory.  These  procedures 
facilitate  the  provision  of  information 
that  will  enable  the  Attorney  General  to 
make  the  required  determination. 

(5)  5,800  annual  responses  at  13.2 
hours  per  response. 

(6)  76,560  annual  burden  hours. 

(7)  Not  applicable  under  section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 
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Dated:  February  23. 1994. 

Lewis  Arnold, 

Department  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  94-4493  Filed  2-25-94;  8:45  am] 
BtLUNO  CODE  4410-13-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive,  Environmental 
Response,  Compensation,  and  Liability 
Act  (“CERCLA"’) 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  three 
proposed  consent  decrees  in  United 
States  V.  Lowe.  Civil  Action  No.  H-91- 
0830,  were  lodged  on  February  14, 1993 
with  the  United  States  District  Court  for 
the  Southern  District  of  Texas.  The 
consent  decrees  resolve  the  liability 
under  CERCLA  of  defendants  Ralph 
Lowe,  Dixie  Oil  Processors,  Tex  Tin 
Corporation,  and  Lowenco,  Inc.  for  the 
Dixie  Oil  Processors  Superfund  Site  in 
Harris  County,  Texas. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v,  Lowe, 
DOJ  Ref.  #90-11-2-323. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  440  Louisiana,  Suite 
900,  Houston,  Texas  77002;  the  Region 
6  Office  of  the  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Dallas, 
Texas  75202;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW„  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decrees 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  D^ree  Library,  1120  . 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $18.00  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  94-4513  Filed  2-25-94;  8:45  am] 
BILUNQ  CODE  4410-01-M 


[AAQ/A  Order  No.  83-94] 

Privacy  Act  of  1974,  New  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Department  of  Justice,  Office  of  Legal 


Counsel  (OLC),  proposes  to  establish  a 
new  system  of  records  entitled,  “Office 
of  Legal  Counsel,  Freedom  of 
Information  Act  and  Privacy  Act  Files 
(Justice/OLC-003).” 

5  U.S.C.  552a(e)(4)  and  (11)  require 
that  the  public  be  provided  a  30-day 
period  in  vyhich  to  comment  on  the 
routine  uses  of  a  new  system;  the  Office 
of  Management  and  Budget  (OMB), 
which  has  oversight  responsibilities 
under  the  Act,  requires  that  it  be  given 
a  60-day  period  in  which  to  review  the 
system. 

Therefore,  please  submit  any 
comments  by  March  30, 1994.  The 
public,  OMB,  and  Congress  are  invited 
to  send  written  comments  to  Patricia  E. 
Neely,  Staff  Assistant,  Systems  Policy 
Staff,  Information  Resources 
Management,  Justice  Management 
Division,  Room  850  WCTR,  Department 
of  Justice,  Washington,  DC  20530. 

In  accordance  with  Privacy  Act 
requirements,  the  Department  of  Justice 
has  provided  a  report  on  the  proposed 
system  to  OMB  and  the  Congress. 

Dated:  February  15, 1994. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

(OLC)  Office  of  Legal  Counsel 
Justice/OLC-003 

SYSTEM  NAME: 

Office  of  Legal  Counsel,  Freedom  of 
Information  Act  and  Privacy  Act  Files 
(Justice/OLC-003). 

SYSTEM  location: 

U.S.  Department  of  Justice,  Office  of 
Legal  Counsel,  10th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Persons  who  request  disclosure  of 
records  pursuant  to  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552, 
and  persons  who  request  access  to  or 
correction  of  records  pertaining  to 
themselves  contained  in  Office  of  Legal 
Counsel  (OLC)  systems  of  records 
pursuant  to  the  Privacy  Act  (PA),  5 
U.S.C.  552a. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  copies  of  (1) 
FOIA/PA  requests  received  by  OLC:  (2) 
copies  of  OLC  responses  to  requesters: 
(3)  copies  of  document  responsive  to  the 
requests:  (4)  copies  of  documents 
withheld;  (5)  internal  memoranda  and 
correspondence  related  to  the  requests; 
(6)  rerords  relating  to  administrative 
appeals  and/or  litigation;  and  (7) 
disclosure  accoimting  records. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  3101  et  seq.;  44  U.S.C.  3301 
et  seq.;  5  U.S.C.  552,  552a. 

PURPOSES: 

This  system  is  maintained  for  the 
purpose  of  processing  access  requests, 
administrative  appieals  and  litigation 
under  the  Freedom  of  Information  Act 
and  the  Privacy  Act  and  to  comply  with 
the  reporting  requirements  of  those 
Acts. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  WCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  A  record  may  be  disclosed  to  a 
Federal  agency  that  has  furnished  the 
record  to  the  Department,  in  order  to 
permit  that  agency  to  make  a  decision 
as  to  access  or  correction  or  to  consult 
with  that  agency  as  to  the  propriety  of 
access  or  correction. 

b.  A  record  may  be  disclosed  to  any 
appropriate  Federal,  State,  local,  or 
foreign  agency  to  verify  the  accuracy  of 
information  submitted  by  an  individual 
who  has  requested  amendment  or 
correction  or  records. 

c.  A  record  may  be  disclosed  to  the 
news  media  and  the  public  pursuant  to 
28  CFR  50.2  unless  it  is  determined  that 
release  of  the  specific  information  in  the 
context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

d.  A  record  may  be  disclosed  as 
necessary  to  respond  to  inquiries  by 
congressional  offices  on  behalf  of 
individual  constituents  who  are  subjects 
of  OLC  records. 

e.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  (General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  stored  in  file  folders 
in  cabinets. 

retrievabiuty: 

These  folders  are  filed  alphabetically 
according  to  the  name  of  the  requester. 

SAFEGUARDS: 

These  records  are  stored  in  cabinets  in 
an  office  that  is  occupied  during  the  day 
and  locked  at  night. 

RETENTION  AND  DISPOSAL: 

These  records  are  disposed  of  in 
accordance  with  (General  Records 
Schedule  14. 
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SYSTEM  MAMAGER<S)  ANO  AOORESS: 

Assistant  Attorney  General,  Office  of 
Legal  Counsel,  United  States 
Department  of  Justice,  10th  Street  and 
Constitution  Avenue,  N\V.,  Washington 
DC  20530. 

NOTIFICATION  PROCEDURE; 

Inquiries  should  be  addressed  to  the 
Supervisory  Paralegal  Spiecialist,  Office 
of  Legal  Counsel,  at  the  address  above. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORDS  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
the  system  include  (1)  the  individuals 
covered  by  the  system  and  (2)  records 
responsive  to  FOIA/PA  requests. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

IFR  Doc.  94-4512  Filed  2-25-94;  8:45  ami 
BILUNQ  CODE  441O-0t-M 


Antitrust  Division 

Pursuant  to  the  Nationat  Cooperative 
Research  and  Production  Act  of 
1993 — Petrotechnicai  Open  Software 
Corporation 

Notice  is  hereby  given  that,  on 
January  24, 1994,  pursuant  to  section 
6(a)  of  the  National  Coopierative 
Research  and  Production  Act  of  1993, 

15  U.S.C.  4301,  et  seq.  (“the  Act”), 
Petrotechnicai  Open  Software 
Corporation  (“POSC”)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintifts  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  following  additional 
parties  have  become  new,  non-voting 
members  of  POSC:  Terrasciences,  Inc., 
Houston,  TX;  X/Open  Company 
Limited,  Reading,  UNITED  KINGDOM; 
Saudi  Arabian  Oil  Company,  Dhahran, 
SAUDI  ARABIA;  Agip  S.pj\.,  Milan, 
ITALY. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC  Membership  in  this 
group  research  project  remains  open, 
and  POSC  intends  to  file  additional 
written  notifications  disclosing  ail 
changes  in  mraibership. 

On  January  14, 1991,  POSC  filed  its 
original  notification  pursuant  to  section 


6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  7, 1991, 56  FR  5021. 
The  last  notification  was  filed  with  the 
Department  "bn  October  14, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  18, 1993,  58  FR 
60880. 

Joseph  H.  Widmar, 

Deputy  Assistant  Attorney  General,  Antitrust 
Division. 

(FR  Doc.  94-4514  Filed  2-25-94;  8:45  am) 
BILUNG  CODE  4410-»t-M 


Pursuant  to  the  Nationai  Cooperative 
Research  aid  Production  Act  of 
1993 — Spray  Drift  Task  Force 

Notice  is  hereby  given  that,  on 
January  19, 1994,  pursuant  to  Section 
6(a)  of  the  Nation^  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C  4301  et  seq.  (“the  Act”),  the 
Spray  Drift  Task  Force  has  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  A  H  Marks  &  Company, 
Limited,  Yorkshire,  ENGLAND,  and 
Rohm  &  Haas  Company,  Philadelphia, 
PA,  have  become  members. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 

On  May  15, 1990,  the  Spray  Drift  Task 
Force  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  On 
July  5, 1990,  the  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  (55  FR  27701).  The  last  notification 
was  filed  with  the  Department  on 
November  8, 1993.  A  notice  was 
published  in  the  Federal  Register  on 
December  17, 1993  (58  FR  66023). 

Joseph  H.  Widmar, 

Deputy  Assistant  Attorney  General,  Antitrust 
Division. 

[FR  Doc.  94-4515  Filed  2-25-94;  8:45  amj 

BILLING  COCK  4410-a>-M 


Office  of  the  Attorney  Geneiai 

[AG  Order  No.  1853-84] 

Designation  of  the  National  Crime 
Information  Center  Under  the  Brady 
Handgun  Violence  Prevention  Act 

agency:  Department  of  Justice. 


ACTION:  Notice.  " 

SUMMARY:  Under  section  102(a)(1)  of  the 
Brady  Handgun  Violence  Prevention 
Act,  Public  Law  103-159,  Title  1, 107 
Stat.  1536  (to  be  codified  at  18  U.S.C. 
922(s)(2)),  the  Attorney  General  is 
required  to  designate  a  national  system 
to  be  used  by  law  enforcement  for 
criminal  history  record  background 
checks.  Under  this  section  the  chief  law 
enforcement  officer  of  the  place  of 
residence  of  a  handgun  transferee  must 
make  a  reasonable  effort  to  ascertain 
within  5  business  days  whether  receipt 
or  possession  of  a  handgun  by  the 
prospective  transferee  would  be  in 
violation  of  the  law,  including  research 
iri  whatever  State  and  local 
recordkeeping  systems  are  available  and 
in  a  national  system  designated  by  the 
Attorney  General. 

This  notice  by  the  Attorney  General 
designates  the  National  Crime 
Information  Center  (NCIC)  as  the 
national  system. 

EFFECTIVE  DATE:  This  designation  is 
effective  on  February  24^  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Virgil  L.  Young,  Jr.,  Chief,  Programs 
Development  Section,  Criminal  Justice 
Information  Services  Division,  Federal 
Bureau  of  Investigation,  room  9939, 

10th  and  Pennsylvania  Avenues,  NW., 
Washington,  DC  20537-9700,  (202)  324- 
5084. 

Notice  of  Designation  of  the  National 
Crime  InformatHHi  Center 

By  the  authority  vested  in  me  as 
Attorney  General  under  section 
102(a)(1)  of  the  Brady  Handgim 
Violence  Protection  Act,  (to  be  codified 
at  18  U.S.C  922(s)(2)),  I  hereby 
designate  the  National  Crime 
Information  Center  (NCIC)  as  the 
national  system  to  be  used  by  law 
enforcement  for  crime  history  record 
background  checks  under  the  interim 
provisions  of  the  Brady  Handgun 
Violence  Prevention  Act  (the  “Act”). 

The  prescribed  use  of  the  NCIC  under 
the  Act  will  require  two  inquiries.  One 
inquiry  will  be  an  NCIC  Persons 
inquiry,  which  will  furnish  matching 
records  on  all  fugitives  listed  in  NCIC, 
including  foreign  fugitives,  as  well  as 
those  individuals  listed  in  the  Bureau  of 
Alcohol,  Tobacco,  and  Firearms  Violent 
Felon  File.  The  second  inquiry  will  be 
to  the  Interstate  Identification  Index, 
which  will  furnish  automated  criminal 
history  records  available  through  NCIC. 

Dated;  February  24, 1994. 

Janet  Reno, 

A  ttorney  General. 

[FR  Doc.  94-4621  Filed  2-24-94;  4:29  pm) 
BILUNQ  CODE  4410-eMN 
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NATIONAL  INSTITUTE  FOR  UTERACY 

National  Institute  for  Literacy  Advisory 
Board;  Meeting 

AGENCY:  National  Institute  for  Literacy 
Advisory  Board,  National  Institute  for 
Literacy. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  Notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  describes  the 
function  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(aK2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
DATE  AND  TIME:  March  12, 1994,  9:30 
a.m.  to  4  p.m. 

ADDRESSES:  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW., 
suite  200,  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharyn  M.  Abbott,  Acting  Executive 
Officer,  National  Institute  for  Literacy, 
800  Connecticut  Avenue,  NW.,  suite 
200,  Washington,  DC  20006.  Telephone 
(202) 632-1500. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  established  under  section  384  of  the 
Adult  Education  Act,  as  amended  by 
title  I  of  Public  Law  102-73,  the 
National  Literacy  Act  of  1991.  The 
Board  consists  of  ten  individuals 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  The 
Board  is  established  to  advise  and  make 
recommendations  to  the  Interagency 
Group,  composed  of  the  Secretaries  of 
Education,  Labor,  and  Health  and 
Human  Services,  which  administers  the 
National  Institute  for  Literacy  (Institute). 
The  Interagency  Group  considers  the 
Board’s  recommendations  in  planning 
the  goals  of  the  Institute  and  in  the 
implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions:  (a)  Makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute:  and  (c)  receives  reports  from 
the  Interagency  Group  and  the  Director 
of  the  Institute.  In  addition,  the  Institute 
consults  with  the  Board  on  the  award  of 
fellowships. 

The  Board  will  meet  in  Washington, 
DC  on  March  12, 1994  from  9:30  a.m.  to 
4  p.m.  The  meeting  of  the  Board  is  open 
to  the  public.  The  agenda  includes 
discussions  of  planned  program 
activities.  Records  are  kept  of  all  Board 


proceedings  and  are  available  for  public 
inspection  at  the  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW., 
suite  200,  Washington,  DC  20006  from 
8:30  a.m.  to  5  p.m. 

Andrew  J.  Hartman, 

Executive  Director,  National  Institute  for 
Literacy. 

[FR  Doc.  94-4431  Filed  2-25-94;  8:45  am) 
BILUNQ  CODE  S0S6-O1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
March  10-12, 1994,  in  room  P-110, 

7920  Norfolk  Avenue,  Bethesda, 
Maryland.  Notice  of  this  meeting  was 
published  in  the  Federal  Register  on 
January  21, 1994. 

Thursday,  March  10, 1994 

8:30  a.m.~6:45  a.m.:  Opening  Remarks 
byACRS  Chairman  (Open)— The 
ACRS  Chairman  will  make  opening 
remarks  regarding  conduct  of  the 
meeting  and  comment  briefly 
regarding  items  of  current  interest. 
During  this  session,  the  Committee 
will  discuss  priorities  for  preparation 
of  ACRS  reports. 

8:45  a.m.-10:15  a.m.:  Advanced  Light 
Water  Reactor  (ALWR)  Policy  Issue — 
Source  Term  (Open) — The  Committee 
will  review  and  comment  on  a  draft 
Commission  Paper  related  to  the 
source  term  to  be  used  for  ALWRs. 
Representatives  of  the  NRC  staff  will 
participate. 

10:30  a.m.-ll:15  a.m.:  ABWR  Review 
Regarding  the  Final  Design  Approval 
(FDA)  (Open) — ^The  Committee  will 
hear  a  briefing  by  and  hold 
discussions  with  representatives  of 
the  NRC  staff  regarding  the  FDA  of  the 
ABWR.  Representatives  of  the  General 
Electric  Nuclear  Energy  (GENE)  will 
participate,  as  appropriate. 

11:15  a.m.-12:30  p.m.:  Preparation  for 
Meeting  with  the  NRC  Commissioners 
(Open)— The  Committee  will  discuss 
matters  scheduled  for  discussion 
during  its  meeting  with  the  NRC 
Commissioners. 

2  p.m.-3:30  p.m.:  Meeting  with  the  NRC 
Commissioners  (Open)— The 
Committee  will  meet  with  the  NRC 
Commissioners  at  One  White  Flint 
North,  11555  Rockville  Pike, 
Rockville,  Maryland,  to  discuss 
matters  of  mutual  interest. 


4:30  p.m.-6:30  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed 
ACRS  reports  on  the  Final  Design 
Approval  for  the  ABWR,  and  the 
proposed  source  term  for  ALWRs. 

Friday,  March  11, 1994 

8:30  a.m.~8:35  a.m.:  Opening  Remarks 
by  the  ACRS  Chairman  (Open) — ^The 
ACRS  Chairman  will  make  opening 
remarks  regarding  conduct  of  the 
meeting. 

8:35  a.m.-9:30  a.m.:  Multiple  System 
Responses  Program  (MSRP)  (Open) — 
The  Committee  will  review  and 
comment  on  the  status  of  resolution  of 
issues  identified  by  the  MSRP. 
Representatives  of  the  NRC  staff  will 
participate. 

9:30  a.m.-10:30  a.m.:  Turbine  Generator 
Failure  Event  at  Fermi  2  (Open) — The 
Committee  will  hear  a  briefing  by  and 
hold  discussions  with  representatives 
of  the  NRC  staff  regarding  the  results 
of  the  AIT  investigation  of  the 
December  25, 1993  turbine  generator 
failure  event  at  Fermi  Unit  2. 

10:45  a.m.-l  1 :45  a.m.:  Loss  of  Offsite 
Power  and  Steam  Generator  I^out 
Event  at  McGuire  (Open) — The 
Committee  will  hear  a  briefing  by  and 
hold  discussions  with  representatives 
of  the  NRC  staff  regarding  the  results 
of  the  ATT  investigation  of  the 
December  27, 1993  loss  of  offsite 
power  and  steam  generator  dryout 
event  at  McGuire. 

11:45  a.m.-12  noon:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — ^The 
Committee  will  discuss  responses 
from  the  NRC  Executive  Director  for 
Operations  to  recent  ACRS  comments 
and  recommendations. 

1  p.m.-2:30  p.m.:  Revision  of  the  LLNL 
Probabilistic  Seismic  Hazard 
Methodology  for  the  Eastern  U.S. 
(Open) — ^The  Committee  will  hear  a 
briefing  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  on  the 
recent  revisions  of  the  LLNL 
probabilistic  seismic  hazard 
methodology  for  the  Eastern  United 
States.  Representatives  of  LLNL  and 
industry  will  participate,  as 
appropriate. 

2:30  p.m.-3:15  p.m.:  Future  ACRS 
Activities  (Open) — ^The  Committee 
will  discuss  topics  proposed  for 
consideration  during  return  ACRS 
meetings. 

3:30  p.m.-4:30  p.m.:  Report  of  the 
Planning  and  Procedures 
Subcommittee  (Open/Closed) — ^The 
Committee  will  hear  a  report  of  the 
Planning  and  Procedures 
Subcommittee  on  matters  related  to 
the  conduct  of  ACRS  business  and 
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internal  organizational  and  personnel 
matters  relating  to  the  ACRS  staff 
members. 

A  portion  of  this  session  may  be 
closed  to  public  attendance  to  discuss 
matters  that  relate  solely  to  internal 
personnel  rules  and  {nactices  of  this 
advisory  Committee,  and  matters  the 
release  of  which  would  represent  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

4:30  p.m.-6:30  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed 
ACRS  reports  on  matters  considered 
during  tMs  meeting. 

Saturday,  March  12, 1994 

8:30  a.m.-12  noon:  Preparation  of  ACRS 
Reports  (Open)— The  Committee  will 
complete  its  reports  on  matters 
considered  during  this  meeting. 

12  rux»n-12:30  p.m.:  ACRS 
Subcommittee  Activities  (Open) — The 
Committee  will  hear  reports  and  hold 
discussions  regarding  the  status  of 
ACRS  subconunittee  activities, 
including  a  report  of  the  March  8, 

1994  meeting  of  the  ABB-CE  Standard 
Plant  E)esigns  Subcommittee. 

12:30  p.m.-l  p.m.:  Miscellaneous 
(Opm) — ^The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  topics  that 
were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  pomit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  30, 1993  (58  FR  51118).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  piake  oral  statements  should  notify 
the  ACRS  Executive  Director,  Dr.  John 
T.  Larkins,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  select^ 
portions  of  the  meeting  as  determined ' 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting. 


persons  planning  to  attend  should  check 
with  the  ACRS  ^ecutive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
Subsection  10(d)  Public  Law  92-463 
that  it  is  necessary  to  close  portions  of 
this  meeting  noted  above  to  discuss 
information  that  involves  the  internal 
personnel  rules  and  practices  of  this 
advisory  Conunittee  per  5  U.S.C 
552b(c)(2),  and  to  discuss  information 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman’s  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACRS 
Executive  Director,  Dr.  John  T.  Larkins 
(telephone  301—492—4516),  between 
7:30  a.m.  and  4:15  p.m.  EST. 

Dated:  Fel^ary  22. 1994. 

John  C  Hoyle, 

Advisory  Committee  Management  Officer. 

(FR  Doc.  94-4451  Filed  2-25-94;  8:45  am) 
BILUNQ  cooe  7SM-01-M 


Regulatory  Information  Conference 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  objectives  of  the 
conference  are  to  give  the  licensees  and 
the  public  insight  into  our  approat^  to 
safety  regulations  and  to  provide  a 
forum  for  feedback  from  those  in 
attendance  on  their  concerns  about  our 
overall  approach,  as  well  as  feedback  on 
differences  that  may  exist  on  technical 
issues.  NRC  staff  will  provide 
information  regarding  on-going 
programs  and  potential  new  initiatives 
as  a  basis  for  discussion. 

Discussions  will  proceed  from  general 
(i.e.,  the  plenary  sessions)  to  specific 
(i.e.,  the  breakout  sessions),  with 
emphasis  on  plant  operations  and  the 
NRC  view  of  these  operations  based  on 
experience  in  carrying  out  its  regulatory 
mission.  Four  plenary  .sessions  are 
planned,  three  of  which  will  be 
followed  by  breakout  sessions  that  will 
include  presentations  by  the  NRC  staff 
and  industry  representatives. 

DATES:  Conference  will  be  held  May  3— 
4, 1994. 

ADDRESSES:  The  conference  will  be  held 
at  the  Mayflower  Hotel,  1127 
Connecticut  Avenue,  NW.,  Washington, 
DC  20036.  Telephone:  (202)  347-3000, 
FAX  (202)  466-9083  (Refer  to  Group 
NRC-94). 


FOR  REGISTRATION  INFORMATION  CONTACT: 
Lynn  Wilson,  ES  Inc.,  by  facsimile  on 
(202)  835-0118  or  by  phone  on  (202) 
835-1585. 

PARTICIPATION:  This  conference  is  open 
to  the  general  public;  however,  advance 
registration  is  required  by  April  11, 

1994.  The  following  is  the  preliminary 
program  for  the  conference: 

Tuesday.  May  3, 1994-48:30-9:15) 

1.  Welcome  and  Introductory  Remarks  •  •  • 

William  T.  Russell,  Director,  Office  of 
Nuclei  Reactor  Regulation. 

2.  Morning  P/enaiySessron:  Regulatory 

Trends. 

3.  Breakout  Sessions; 

1.  License  Renewal  Update. 

2.  Fire  Protection  Issues. 

3.  Technical  SpeciOcations  Improvement. 

4.  Steam  Generator  Issues. 

4.  Luncheon  Speaker.  Commissioner  Kenneth 

C.  Rogers. 

5.  Afternoon  Plenary  Session:  Operational 

and  Regional  Issues. 

•  Senior  Management  Review  Process. 

•  Operation  and  Maintenance  Cost 
Reduction  and  Safety. 

•  Licensee  Self  Assessment. 

•  Region  IV — V  Consolidation. 

6.  Breakout  Sessions: 

1.  Licensee  Interim  Spent  Fuel  Storage. 

2.  Reactor  Pressure  Vessel  Issues. 

3.  Valve  Performance  Issues. 

4.  Experience  with  the  Use  of  10  CFR 
50.54{x). 

7.  Dinner  Speaker:  Commissions  Forrest  J. 

Remick. 

Wednesday,  May  4, 1994 — (8:30-4:30) 

1.  Opening  Remarks  *  *  *  James  L. 

Milhoan,  Deputy  Executive  Director  for 
Nuclear  Reactor  Regulation,  Regional 
Operations  &  Research. 

2.  Morning  Plenary  Session:  Implementing 

Regulatory  Review  Group 
Recommendations. 

3.  Breakout  Sessions: 

1.  Cost  Beneficial  Licensing  Actions 
Program. 

2.  PRA  Applications  in  Reactor  Regulation. 

3.  ALWR  Review  and  Design  Certification. 

4.  Graded  QA,  part  21  Revision  and 
Conunercial  Grade  Dedication. 

4.  Luncheon  Speaker:  James  M.  Taylor, 

Executive  Director  for  Op>erations. 

5.  Breakout  Sessions: 

1.  Maintenance  Rule  Implementation. 

2.  Allegations  and  Protecting  Allegers 
Against  Retaliation. 

3.  Decommissioning  Issues. 

4.  Digital  I&C  Retrofit  and  10  CFR  50.59. 

6.  Closing  Plenary  Session:  NRR  Executive 

Team  and  Regional  Administrators. 

Note:  There  will  be  a  question  and  answer 
period  after  each  session  each  day. 

Next  year’s  conference  is  scheduled 
for  May  9-10, 1995,  at  the  Holiday  Inn, 
CrowTie  Plaza,  Rockville,  MD. 

Dated  in  Rockville,  Maryland  this  18th  day 
of  February  1994. 
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For  the  Nuclear  Regulatory  Ck>inmission. 
Richard  H.  Wessman, 

Chief,  Planning,  Program,  and  Management 
Support  Branch,  Program  Management, 

Policy  Development  and  Analysis  Staff,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  94-4454  Filed  2-25-94;  8:45  am] 
BILUNO  CODE  7590-01-M 

_ _ 

[Docket  No.  50-341] 

Detroit  Edison  Co.,  (Fermi  2); 
Exemption 

/ 

Detroit  Edison  Company  (the  licensee) 
is  the  holder  of  Facility  Operating 
License  No."  NPF-43  which  authorizes 
operation  of  the  Fermi  2  Nuclear  Plant 
at  steady-state  reactor  power  levels  not 
in  excess  of  3430  megawatts  thermal. 
The  Fermi  2  facility  is  a  boiling  water 
reactor  located  at  the  licensee’s  site  in. 
Monroe  County,  Michigan.  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations,  and 
Orders  of  the  Nuclear  Regulatory 
(>)mmission  (the  Commission)  now  or 
hereafter  in  effect. 

II 

Paragraph  III.A.6.(b)  of  Appendix  J  to 
10  CFR  part  50  requires,  in  part,  that  if 
two  consecutive  periodic  Type  A  tests 
fail  to  meet  the  applicable  acceptable 
criteria  in  in.A.5.(b),  a  Type  A  test  shall 
be  performed  at  each  refueling 
shutdown  or  approximately  every  18 
months,  whichever  occurs  first,  until 
two  consecutive  Tjrpe  A  tests  meet  the 
acceptance  criteria,  after  which  the 
normal  inspection  interval  specified  in 
III.D  may  be  resiuned. 

Pursuant  to  10  CFR  50.12(a),  the  NRC 
may  grant  exemptions  from  the 
requirements  of  the  regulations  (1) 
which  are  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security; 
and  (2)  where  special  circumstances  are 
present. 

lU 

By  letter  dated  May  24, 1993,  the 
licensee  requested  a  one-time 
exemption  from  the  requirements  of  10 
CFR  part  50,  Appendix  J,  III.A.6.(b) 
identified  above,  which  were  in  effect 
due  to  "As-Found”  Type  A  failure  in 
1989  and  1992.  The  licensee  has 
verified  that  Type  C  leakage  rates  were 
the  reason  for  the  “As-Found”  failures. 

The  two  “As-Found”  Type  A  failures 
were  caused  by  the  addition  of  Type  C 
penalties.  The  licensee  indicated  that  to 
date  all  containment  deficiencies  have 
been  identified  during  Type  C  testing 


and;  therefore,  it  is  proposed  that  T)q)e 
C  testing  be  relied  upon  in  lieu  of  the 
increas^  frequency  Type  A  test.  Fermi 
2  has  established  stringent  LLRT  [local 
leak  rate  test]  administrative  leak  rate 
acceptance  criteria  on  a  per  valve  basis, 
based  on  ASME  Code  guidance, 
individual  valve  test  maintenance 
history,  design,  function,  and  service. 
Test  acceptance  criteria  range  from  0.20 
scfh  [standard  cubic  feet  per  hour]  to 
15.00  scfh.  This  ensures  valve  leak  tight 
integrity  is  maintained  from  Type  A  test 
to  Type  A  test.  The  licensee  indicated 
that  if  valves  are  repaired  when  they 
exceed  their  individual  administrative 
acceptance  criteria,  and  corrective 
modifications  or  replacement  are 
implemented,  the  overall  containment 
integrity  will  be  assured  with  future 
integrated  leak  rate  tests  (ILRTs) 
meeting  their  “As-Found”  acceptance 
criteria.  The  licensee  indicated  that  the 
implementation  of  the  proposed 
Corrective  Action  Plan  and  continued 
Type  C  leakage  testing  provide 
reasonable  assurance  that  the 
underlying  purpose  of  Appendix  )  is 
being  met.  For  details  concerning  the 
licensee’s  corrective  actions  for  &e 
previous  Type  C  valve  leakage,  see  the 
staffs  Safety  Evaluation  dated  February 
22, 1994. 

Information  Notice  (IN)  No.  85-71, 
“Containment  Integrated  Leak  Rate 
Tests,”  states  that  if  Type  B  and  C  local 
leakage  rates  constitute  an  identified 
contributor  to  the  failure  of  the  “As- 
Found”  Type  A  test,  the  licensee  may 
submit  a  Corrective  Action  Plan  with  an 
alternate  leakage  test  program  proposal 
as  an  exemption  request.  If  the  submittal 
is  approved  and  an  exemption  granted, 
the  licensee  may  implement  the 
corrective  action  and  alternate  leakage 
rate  test  program  in  lieu  of  the  required 
increase  in  Type  A  test  frequency 
incurred  after  the  failure  of  two 
successive  Type  A  tests. 

IV 

Accordingly,  the  Commission 
concluded  &at  the  licensee’s  Corrective 
Action  Plan  and  proposed  alternative 
test  schedule  are  acceptable  and  that  a 
Type  A  test  dining  reveling  outage  four 
(RFO  4)  is  not  necessary.  The  licensee 
has  identified  the  problem  penetrations 
that  caused  previous  Type  A  failures  in 
1989  and  1992,  and  has  implemented 
corrective  actions  to  address  these 
problems.  There  is  reasonable  assurance 
that  the  containment  leakage-limiting 
function  will  be  maintained.  'The 
normal  Type  A  test  schedule  in  Section 
III.D  of  Appendix  )  (three  tests  in  10 
years)  will  require  the  next  Type  A  test 
to  be  performed  dining  RFO  5. 


The  special  circumstances  for 
granting  this  exemption  pursuant  to  10 
CFR  50.12  have  also  been  identified.  As 
stated  in  part  in  10  CFR  50.12(a)(2)(ii). 
special  circumstances  are  present  when 
application  of  the  regulation  in  the 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  The  purpose  of 
Section  in.A.6.(b)  of  Appendix  J  is  to 
establish  an  increased  testing  frequency 
for  Type  A  tests,  where  previous  testing 
has  demonstrated  unsatisfactory 
performance,  in  order  to  provide 
increased  assurance  that  previous 
problems  have  been  corrected.  After  two 
consecutive  tests  at  the  increased  testing 
frequency  pass,  the  normal  testing 
fiequency  of  Section  III.D.  may  be 
resumed.  By  verifying  that  previous 
Type  A  test  failures  were  due  to  Type 
C  leakage  and  by  implementing  a 
Corrective  Action  Plan  to  effectively 
correct  previous  Type  C  failure,  the 
licensee  has  provided  additional 
assurance  that  containment  integrity 
will  be  maintained.  Consequently,  the 
Commission  concludes  that  the  special 
circumstances  of  10  CFR  50.12(a)(2)(ii) 
exist  in  that  application  of  the 
regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

V 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  this  exemption  as  described  in 
Section  m  above  is  authorized  by  law, 
will  not  present  an  undue  risk  to  the 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  further 
determines  that  special  circumstances 
as  provided  in  10  CFR  50.12(a)(2)(ii)  are 
present  justifying  the  exemption. 

Therefore,  the  Commission  hereby 
grants  a  one-time  exemption  as 
described  in  Section  m  above  from  the 
requirement  in  10  CFR  part  50, 
Appendix  J,  III.A.6.(b)  to  perform  Type 
A  containment  ILRTs  at  an  increas^ 
test  frequency. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(59  FR  6977). 

This  exemption  is  efiective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  22nd  day 
of  February  1994, 
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For  the  Nuclear  Regulatory  Commission. 

Jack  Vi.  Roe, 

Director,  Division  of  Reactor  I^ojects — III/IV/ 
V.  Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  94-4453  Filed  2-25-94;  8:45  am) 
BILLING  CODE  7S9(M)1-M 


[Docket  No.  40-R584] 

Kennecott  Uranium  Co.;  Sweetwater 
Uranium  Miii 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  receipt  of  a  request  to 
amend  Source  Material  License  SUA- 
1350  to  allow  for  disposal  of  byproduct 
material  at  Kennecott  Uranium 
Company’s  Sweetwater  Uranium  Mill. 

1.  Proposed  Action 

By  letter  dated  July  21. 1993, 

Kennecott  Uranium  Company,  holder  of 
Source  Material  License  SUA-1350  for 
the  Sweetwater  Uranium  Mill,  requested 
an  amendment  to  License  Condition  No. 
10.6  to  allow  for  disposal  of  byproduct 
material  from  U.S.  ^ergy’s  Green 
Mountain  Ion  Exchange  Facility,  which 
is  being  decommissioned. 

2.  Reason  for  Request  to  Amend  License 

Kennecott  Uranium  Company’s 
Sweetwater  Mill  is  currently  in  a 
standby  status.  As  a  result.  License 
Condition  No.  10.6  limits  disposal  in 
the  tailings  impoimdment  to  byproduct 
material  in  the  form  of  debris  generated 
by  routine  site  maintenance.  Kennecott 
has  requested  that  the  license  condition 
be  amended  to  allow  for  disposal  of 
byproduct  material  from  U.S.  Energy 
Corporation’s  Green  Mountain  Ion 
Exchange  Facility.  This  material  is 
characterized  as  byproduct  material  as 
dehned  in  10  CFR  40.4. 

Upon  completion  of  the  NRC  staffs 
review  of  Kennecott’s  request,  notice  of 
the  action  to  be  taken  regarding  the 
amendment  request  will  be  published  in 
the  Federal  Register  with  an 
opportimity  to  request  a  hearing,  in 
accordance  with  Subpart  L  of  10  CFR  2. 

Signed  in  Denver.  Colorado  this  15th  day 
of  February  1994. 

Ramon  E.  Hall, 

Director,  Uranium  Recovery  Field  Office. 

IFR  Doc.  94-4452  Filed  2-25-94;  8:45  ami 
BILUNQ  CODE  7590-01-M 


Vol,  59,  No.  39  /  Monday,  February 


pocket  No.  50-267] 

Public  Service  Company  of  Colorado; 
Fort  St  Vrain  Nuclear  Generating 
Station 

Exemption 

/ 

The  Public  Service  Company  of 
Colorado  (PSC  or  the  licensee)  is  the 
holder  of  Possession-Only  License 
(POL)  No.  DPR-34,  which  authorizes 
possession  and  maintenance  of  the  Fort 
St.  Vrain  Nuclear  Generating  Station 
(FSV).  The  license  provides,  among 
other  things,  that  the  plant  is  subject  to  - 
all  rules,  regulations,  and  Orders  of  the 
U.S.  Nuclear  Regulatory  Commission 
now  or  hereafter  in  effect. 

FSV  is  a  high-temperature,  gas-cooled 
reactor  that  is  located  at  the  licensee’s 
site  in  Weld  Coimty,  Colorado.  FSV 
operated  from  January  31, 1974,  to 
August  18, 1989,  PSC  shut  dovra  FSV 
due  to  control  rod  drive  failures,  and 
subsequently  made  the  shut  down 
permanent  due  to  a  discovery  of 
degradation  of  the  steam  generator  ring 
headers.  On  November  5, 1990,  PSC 
submitted  a  Decommissioning  Plan  (DP) 
pursuant  to  10  CFR  50.82  that  proposed 
dismantling  of  FSV.  On  May  21, 1991, 
the  NRC  revised  License  No.  DPR-34  to 
POL  that  allows  possession  but  not 
operation  of  FSV.  The  DP  was  approved 
by  NRC  Order  dated  November  23, 

1993.  PSC  is  activately  dismantling 
FSV.  In  addition,  FSV  has  been  defueled 
and  all  fuel  was  transferred  to  the  PSC 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI)  The  ISFSI  is  licensed 
under  10  CFR  part  72. 

II 

By  letter  dated  February  25, 1993,  the 
licensee  requested  a  reduction  in  their 
primary  financial  coverage  and  an 
exemption  from  participation  in  the 
industry  retrospective  rating  plan  for 
secondary  level  coverage  as  required  in 
10  CFR  140.11(a)(4). 

in 

The  justification  presented  by  the 
licensee  for  the  exemption  request  is 
that  FSV  is  not  authorized  to  operate,  all 
nuclear  fuel  has  been  removed  from  the 
reactor  facility  and  transferred  to  the 
ISFSI,  and  the  risk  of  accidents  resulting 
in  a  radiological  release  is  now 
considerably  less  than  during  plant 
operation.  The  licensee  contends  that, 
with  all  nuclear  fuel  removed  from  the 
reactor  facility,  the  potential  accidents 
as  evaluated  in  the  FSV  DP  only  involve 
events  such  as  fires,  electrical  power 
outages,  and  the  dropping  of  activated 
or  contaminated  materials  during 
dismantling.  PSC  concludes  that  these 
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events  result  in  doses  to  an  individual 
located  at  the  emergency  planning  zone 
boundary  that  are  orders  of  magnitude 
below  10  CFR  part  100  guidelines,  and 
are  a  small  fraction  of  U.S. 

Environmental  Protection  Agency’s 
“Protective  Action  Guidelines.’’  The 
NRC  staff  Safety  Evaluation  of  the  FSV 
DP  (NRC  Decommissioning  Order  dated 
November  23, 1992)  confirmed  the  PSC 
conclusion. 

Because  the  possession-only  license 
and  the  decommissioning  order 
prohibits  operation  of  FSV,  and  all 
spent  fuel  has  been  transferred  from  the 
reactor,  the  licensee  contended  that  FSV 
is  outside  the  ambit  of  10  CFR 
140.11(a)(4)  and  that  10  CFR  140.12 
applies  with  its  minimum  requirement 
of  $4,500,000  for  financial  protection. 

■rherefore,  the  licensee  indicated  that 
it  believed  that  reduced  financial 
protection  is  warranted  and  that 
$50,000,000  in  primary  ffnancial 
protection  provides  adequate  coverage 
for  liability  stemming  from  any 
potential  accident.  PSC  also  cited  the 
FSV  DP  to  demonstrate  that  there  were 
no  credible  accidents  associated  with 
FSV  that  are  comparable,  in 
consequence  or  severity,  to  the  design 
basis  accidents  of  an  operating  facility. 
PSC  concluded  that  the  requested 
$50,000,000  in  primary  financial 
protection  insurance  coverage  is 
adequate  for  any  fire,  accident,  or  other 
hazardous  event  that  could  credibly 
occur  while  decommissioning  FSV. 

PSC  concluded  that  the  requirement 
for  secondary  insurance  only  applies  to 
plants  licensed  to  operate  and  is  not 
applicable  to  FSV.  PSC  stated  that  it 
should  not  be  unfairly  burdened  with 
financial  liability  at  another  nuclear 
facility  because  potential  damages  from 
an  accident  at  FSV  are  reduced  to  the 
extent  that  it  could  not  benefit  from  the 
secondary  protection.  The  NRC  staff 
independently  evaluated  the  legal  and 
technical  issues  associated  with  the 
application  of  the  Price- Anderson  Act  to 
permanently  shutdown  reactors  in 
SECY-93-127,  “Financial  Protection 
Required  of  Licensees  of  Large  Nuclear 
Power  Plants  During 
Decommissioning,’’  May  10, 1993.  In 
this  evaluation,  ^e  staff  concluded  that 
the  NRC  has  discretionary  authority  to 
respond  to  licensee  requests  for 
reduction  in  the  level  of  primary 
financial  protection  and  withdrawal 
from  participation  in  the  industry 
retrospective  rating  plan.  Lastly,  the 
staff  concluded  that  accidents  and 
hazards  insured  against  under  Price- 
Anderson  go  beyond  design  basis 
accidents  and  beyond  those  considered 
“credible”  as  that  term  is  used  in  10 
CFR  part  100  and  in  interpreting  the 
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application  of  that  regulation.  The 
Commission  issued  a  Staff 
Requirements  Memorandum  (SRM) 
based  on  SECY-93-127  on  July  13, 

^1993.  In  the  SRM.  the  Commission 
approved  the  staff’s  recommendation  to 
permit,  through  the  exemption  process, 
a  reduction  of  primary  level  coverage  to 
$100,000,000  and  a  withdrawal  from 
participation  in  the  secondary  financial 
protection  layer. 

In  the  exercise  of  its  discretionary 
authority,  the  NRC  may,  so  long  as  a 
potential  hazard  exists  at  a  permanently 
shutdown  reactor,  require  the  full 
amount  of  primary  financial  protection 
and  full  participation  in  the  industry 
retrospective  rating  plan.  At  such  time 
that  the  hazard  is  determined  to  no 
longer  exist,  the  NRC  may  reduce  the 
ammmt  of  primary  financial  protection 
and  p)ermit  the  licensee  to  withdraw 
irom  participation  in  the  industry 
retrospective  rating  plan. 

Since  the  legislative  history  does  not 
explicitly  consider  the  potential  hazards 
that  might  exist  after  termination  of 
operation,  the  staff  generically  evaluated 
the  offsite  consequences  associated  with 
normal  and  abnormal  operations,  design 
basis  accidents,  and  beyond  design  basis 
accidents  for  reactors  that  have  h^n 
permanently  defueled  and  shutdown. 
The  staff  concluded  that,  aside  from  the 
handling,  storage,  and  transportation  of 
radioactive  materials,  no  reasonably 
conceivable  potential  accident  exists  at 
FSV  that  could  cause  significant  offsite 
damage. 

A  severe  transportation  accident 
could  potentially  result  in  local 
contamination  requiring  cleanup  and 
offsite  liabilities  resulting  from  traffic 
disruption  and  loss  of  use.  This  type  of 
accident  would  warrant  maintaining 
some  level  of  liability  insurance. 

The  most  significant  accident 
sequence  for  a  permanently  defueled 
and  shut  down  reactor  with  no  fuel 
onsite  involves  a  fire  or  the  dropping  of 
contaminated  or  activated  components 
during  decommissioning  operations. 

The  NRC  staff  independently 
evaluated  the  legal  and  technical 
justifications  for  the  exemption 
presented  by  PSC.  The  NRC  recognizes 
that  FSV  is:  (1)  Permanently  shutdown; 
(2)  defueled;  (3)  licensed  with 
“possession  only”  status  under  a 
decommissioning  order  and  an 
amended  license  that  does  not  permit 
fuel  at  the  reactor  facility;  and  (4) 
actively  being  dismantled.  The  staff 
concurred  with  the  PSC’s  evaluation  of 
credible  accidents  at  FSV  and  their 
minimal  associated  offsite 
consequences.  The  licensee  identified 
need  for  continuing  liability  coverage, 
$50,000,000,  was  limited  to  liability 


stemming  firom  any  fire,  accident,  or 
other  hazardous  events.  However, 
coverage  needs  associated  with 
transportation  of  radioactive  materials 
or  precautionary  evacuations  were  not 
identified.  Although  the  licensee 
presented  legal  views  and  opinions 
regarding  the  applicability  of  10  CTR 
140.12  versus  10  CFR  140.11(a)(4),  the 
staff  did  not  concur  with  these  legal 
views  and  opinions. 

The  licensee  also  contended  that 
compliance  with  existing  regulations 
would  result  in  potential  payment  of 
retrospective  assessments  under  the 
secondary  indenmity  plan  and 
payments  of  insurance  premiums  under 
the  primary  financial  protection  plan. 
These  payments  would  constitute  an 
“unfair  burden”  to  the  licensee  and  its 
ratepayers.  The  staff  recognizes  that 
relief  from  financial  protection 
requirements  is  warranted  because  the 
potential  hazards  and  consequences 
associated  with  a  permanently  shut 
down  reactor  with  no  spent  fuel  are 


level  of  risk  to  the  participants  in  the 
secondary  pool  proportionate  to  that  of 
an  operating  reactor. 

The  staff,  on  its  own  initiative,  did 
consider  liability  coverage  needs 
associated  with  decommissioning 
activities  and  transportation  of 
radioactive  materials.  The  results  of  our 
evaluation,  as  embodied  in  the  July  13, 
1993,  SRM,  based  on  SECY-93-127, 
allow  a  reduction  in  the  amount  of 
financial  protection  required  of 
licensees  of  large  nuclear  plants  that 
have  been  prematurely  shut  down.  FSV 
meets  the  criterion  established  in 
SECY-93-127  for  relief  firom  financial 
protection  requirements. 

Although  the  licensee  requested  a 
new  primary  financial  protectioi\ 
coverage  level  of  $50,000,000,  the  staff 
has  also  concluded  that  claims 
settlement  experience  at  the  Three  Mile 
Island  Unit  2  (TMI-2)  (an  accident 
which  did  not  result  in  a  significant 
release  of  radioactivity)  provides  a 
reasonable  basis  for  establishing  the 
appropriate  level  of  primary  insurance 
coverage.  Because  TMI-2  claims  have 
reached  $60,000,000  and  a  large  number 
of  TMI-2  claims  are  still  imsettled,  the 
staff  concluded  that  a  level  of 
$100,000,000  for  primary  financial 
protection  coverage  is  weuranted.  This 
level  of  primary  insurance  coverage  is 
consistent  with  the  SRM  dated  July  13, 
1993. 

IV 

The  staff,  based  on  its  independent 
evaluation  as  embodied  in  the  July  13, 
1993,  SRM  on  SECY-93-127  “Financial 


Protection  Required  of  Licensees  of 
Large  Nuclear  Power  Plants  During 
Decommissioning,”  has  concluded  that 
sufficient  bases  exist  for  our  approval  of 
relief  firom  the  financial  protection 
requirements  for  the  FSV.  The  staff  has 
also  concluded  that  granting  the 
proposed  exemption  does  not  increase 
the  probability  or  consequences  of  any 
accidents  or  ri^uce  the  margin  of  safety 
at  this  facility. 

V 

Based  on  Sections  III  and  IV  above, 
the  NRC  has  determined,  that  pursuant 
to  10  CFR  140.8,  that  this  exemption  is 
authorized  by  law  and  is  otherwise  in 
the  public  interest.  Therefore,  the  NRC 
grants  an  exemption  fit)m  the 
requirements  from  10  CFR  140.11(a)(4) 
to  the  extent  that  primary  financial 
protection  in  the  ammmt  of 
$100,000,000  shall  be  maintained  and 
that  an  exemption  from  participation  in 
the  industry  retrospective  rating  plan 
(secondary  level  financial  protection)  is 
granted  for  FSV. 

Pursuant  to  10  CFR  51.32,  the  NRC 
has  determined  that  the  granting  of  this 
exemption  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  (59  FR  6311,  dated 
February  10, 1994). 

A  copy  of  the  licensee’s  request  for 
the  exemption  and  supporting 
documentation  dated  February  25, 1993, 
and  the  NRC  staffs  Safety  Evaluation, 
included  in  the  exemption,  are  available 
for  public  inspection  at  the  NRC’s 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington,  E>C  20037,  and  at  the 
Weld  Library  District — ^Downtown 
Branch,  919  7th  Street,  Greeley,  CO 
80631. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  February,  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  T.  Greeves, 

Director,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

(FR  Doc.  94-4455  Filed  2-25-94;  8:45  am] 
BiLUNQ  CODE  7590-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  USTR  Determination  of 
Vioiation  of  Trade  Agreement 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Affirmative  Determination 
under  section  1377  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
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of  a  Violation  of  a  Trade  Agreement  by 
Japan. 

SUMMARY:  Section  1377  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(19  U.S.C.  3106)  requires  the  U.S.  Trade 
Representative  (USTO)  to  review 
annually  the  operation  and  eOectiveness 
of  each  telecommunications  trade 
agreement  in  force  between  the  United 
States  and  another  country  or  countries, 
and  to  determine  whether  any  act, 
policy,  or  practice  of  the  foreign  country 
that  enter^  into  the  agreement  (1)  is  not 
in  compliance  with  the  terms  of  the 
agreement,  or  (2)  otherwise  denies, 
within  the  context  of  the  agreement, 
mutually  advantageous  m^et 
opportunities  to  U.S. 
telecommunications  products  and 
services. 

Pursuant  to  section  1377,  USTR  has 
determined  that  certain  practices  of 
Japan  with  respect  to  cellular  telephone 
products  and  services  are  not  in 
compliance  with  Japan’s  commitments 
under  a  J\me  28, 1989  agreement  on 
third  party  radio  and  cellular 
telecommunications  equipment.  Section 
1377  requires  this  affirmative 
determination  to  be  treated  as  an 
a^rmative  determination  under  section 
304(a)(1)(A)  of  the  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2414(a)(1)(A)). 
Accordingly,  USTR  will  request  the 
section  301  Committee  to  recommend 
what  action,  if  any.  should  be  taken 
under  section  301  (19  U.S.C.  2411). 
USTR  will  publish  notice  of  any 
proposed  action  and  will  provide  an 
opportunity  for  interested  persons  to 
present  views. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  this  affirmative 
determination  should  be  directed  to 
David  Long,  Office  of  Industry  Affairs, 
(202)  395-6160,  or  Laura  B.  Sherman, 
Office  of  the  General  Counsel,  (202) 
395-3150,  Office  of  the  United  States 
Trade  Representative,  600  Seventh 
Street,  NW.,  Washington,  DC  20506. 
SUPPLEMENTARY  INFORMATION:  This 
determination  is  the  second  aHirmative 
determination  under  section  1377  on 
this  issue.  In  the  first  determination, 
made  on  April  28, 1989  (54  FR  19624), 
USTR  found  that,  for  the  reasons  cited 
below,  Japan  was  not  in  compliance 
with  agreements  on  third  party  radio 
and  cellular  telecommunications 
equipment  encompassed  in  a  series  of 
letters  and  joint  commimications 
between  the  United  States  and  Japan 
pursuant  to  the  “MOSS”  (Market- 
Oriented  Sector-Selective)  discussions 
that  took  place  between  1985  and  1987. 

Specifically.  USTR  found  that  the 
Japanese  Ministry  of  Posts  and 
Telecommunications  (MPT)  had 


declined  to  license  the  operation  in  the 
Tokyo  and  Nagoya  area  of  a  cellular 
telephone  system  based  on  U.S. 
teclmology.  This  system  was  licensed  in 
the  rest  of  Japan,  but  subscribers  to  the 
system  could  not  use  their  cellular 
telephones  in  the  Tokyo-Nagoya  area, 
i.e.  they  could  not  “roam”  into  Tokyo- 
Nagoya.  Users  of  competing  Japanese- 
technology  cellular  systems  could 
“roam”  throughout  the  country.  USTR 
determined  that  the  failure  to  approve 
operation  of  a  U.S.  technology-based 
system  in  the  Tokyo-Nagoya  area  was 
inconsistent  with  the  MOSS  agreements, 
in  which  the  Government  of  Japan 
committed  to  take  measures  with 
respect  to  roaming  in  Tokyo-Nagoya  by 
users  of  the  U.S.  technology-bas^ 
system. 

'  Following  that  determination, 
consultations  led  to  the  June  28, 1989 
third  party  radio  and  cellular  agreement 
that  is  the  subject  of  this  determination. 
In  the  1989  agreement,  the  Government 
of  Japan  committed  to  measures  to 
enable  users  of  the  U.S.  technology- 
based  system  to  roam  in  the  Tokyo- 
Nagoya  region.  In  the  agreement,  Japan 
reaffirmed  its  commitment  to  the 
principle  of  “comparable  market 
access.” 

In  its  review  of  the  1989  agreement. 
USTR  found  the  following.  'To  install 
the  U.S.  technology-based  system  in  the 
Tokyo-Nagoya  region,  MPT  selected, 
notwithstanding  concerns  expressed  by 
USTR  and  U.S.  industry,  a  company 
that  operates  a  competing  system  in  the 
Tokyo-Nagoya  area  using  Japanese 
technology.  This  company  has 
substantially  delayed  installing  the  U.S. 
technology-based  system  in  Tokyo. 
Nearly  five  years  after  the  1989 
agreement,  and  nine  years  after  the 
MOSS  discussions  began,  the  new 
systenrcovers  only  40  percent  of  the 
Tokyo-Nagoya  area.  As  a  result,  because 
users  of  the  U.S.  technology-based 
system  still  are  unable  to  roam 
throughout  Tokyo-Nagoya,  the  U.S. 
technology-based  system  does  not  have 
comparable  market  access  with  the 
Japanese  systems,  which  offer  full 
geographic  coverage. 

USTk  has  consmted  with  other 
executive  agencies  and  the  private 
sector  during  this  review,  and  has  had 
discussions  with  the  Japanese 
Government  regarding  this  agreement 
on  more  than  seven  occasions  between 
July,  1993  and  February  15, 1994. 

As  a  result  of  this  review,  USTR  has 
determined  that  MPT’s  failure  to  ensure 
full  coverage  for  the  U.S.  technology- 
based  system  in  the  Tokyo-Nagoya  area 
nearly  ftve  years  after  the  1989  third 
party  radio  and  cellular  agreement  is 
inconsistent  with  the  terms  of  that 


agreement,  and  denies,  within  the 
context  of  the  terms  of  that  agreement, 
mutually  advantageous  market 
opportunities  in  Japan  for 
telecommunications  products  and 
services  of  the  United  States. 

Irving  Willianmnn. 

Chairman,  Section  301  Committee. 

(FR  Doc.  94-4612  Filed  2-25-94;  8:45  am) 
BU.UNG  CODE  3190-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  the  Office 
of  Management  and  Budget 

Agency  Clearance  Office:  John  J.  Lane. 
(202)  942-8800. 

Upon  written  request  copy  available 
ft-om:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Services. 
Washin^on,  DC  20549. 

Revision:  Rule  13h-l  and  Form  13H. 
File  No.  270-358. 

New:  Rule  17a-23  and  Form  17A-23. 
File  No.  270-387. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  the  following 
rules  and  forms  imder  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78  et 
seq.). 

Proposed  Rule  13h-l  and  Form  13H 
provide  for  the  Large  Trader  Reporting 
System,  and  would  require  that 
investors  and  broker-dealers  disclose  to 
the  Commission  information  regarding 
large  accounts  and  transactions. 

It  is  anticipated  that  approximately 
630  broker-dealers  and  750  investors 
will  spend  a  total  of  11,454  hours 
annually  complying  with  Rule  13h-l 
and  Form  13H. 

Proposed  rule  17a-23  and  Form  17A- 
23  would  establish  recordkeeping  and 
reporting  requirements  for  brokers  and 
dealers  that  operate  automated  trading 
systems. 

It  is  anticipated  that  approximately  60 
broker-dealers  will  spend  a  total  of 
6,612  hours  annually  complying  with 
Rule  17a-23  and  Form  17A-23. 

Direct  general  comments  to  Gary 
VVaxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  the  Commission 
rules  and  forms  to  John  J.  Lane, 
Associate  Executive  Director,  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.,  Washington,  DC  20549  and 
Gary  Waxman,  Clearance  Officer,  Office 
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of  Management  and  Budget,  (Paperwork 
Reduction  Act  numbers  3235-0408; 
new),  room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  February  15, 1994. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  94-4426  Filed  2-25-94;  8:45  am] 
BtLUNQ  CODE  8010-01-M 


[Release  No.  34-33641;  File  No.  SR-CBOE- 
93-48] 

Self-Regulatory  Organizations;  Order 
Approving  Proposal  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Fines  for  Position 
Limit  Infractions 

February  18, 1994. 

On  (Dctober  25, 1993,  the  Chicago 
Board  Options  Exchange,  Inc.  (“CBOE” 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC”  or  "Commission”),  pursuant  to 
Section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act”) »  and  Rule  19b-4 
thereunder,2  a  proposal  to  amend 
paragraph  (g)(1)  of  Exchange  Rule  17.50, 
"Imposition  of  Fines  for  Minor  Rule 
Violations,”  to  establish  a  separate  fine 
schedule  for  position  Umit  violations 
which  occur  in  non-CBOE  member 
customer  accounts  carried  by  CBOE 
member  firms,  including  the  accounts  of 
non-member  broker-dealers. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33291 
(December  6, 1993),  58  FR  65207.  No 
comments  were  received  on  the 
proposed  rule  change. 

Currently,  paragraph  (g)(1)  of 
Exchange  Rule  17.50  provides  the 
following  fine  schedule  for  persons  who 
violate  the  position  limits  established  in 
CBOE  Rule  4.11,  "Position  Limits,”  and 
24.4,  "Position  Limits  for  Board-Based 
Index  Options:”  (1)  A  letter  of  caution 
plus  $1  per  contract  over  5%  of  the 
applicable  limit  for  one  to  three  position 
limit  violations  within  one  calendar 
year;  (2)  $1  per  contract  over  the  limit 
for  four  to  six  position  limit  violations 
within  one  calendar  year,  and  (3)  $5  per 
contract  over  the  applicable  limit  for 
seven  or  more  position  limit  violations 
within  one  calendar  year.  The  CBOE 
proposes  to  amend  paragraph  (g)(1)  to 
establish  a  separate  fine  schedule  for 
position  limit  violations  which  occur  in 
non-CBOE  member  customer  accounts 
(/.e.,  accoimts  of  customers  who  are  not 
CBOE  members)  carried  by  CBOE 
member  firms,  including  the  accounts  of 

•  15  U.S.C  788(b)U)  (1982). 

» 17  CFR  249.19b-4  (1993). 


non-member  broker-dealers.  The 
proposal  will  increase  the  number  of 
cumulative  infiections  that  may  occur 
in  non-member  customer  accounts 
before  a  fine  is  triggered.  Specifically, 
under  new  subparagraph  (a),  the 
following  fines,  which  will  be  imposed 
on  CBOE  member  firms,  will  apply  to 
position  limit  violations  occurring  in 
non-member  customer  accounts:  (1)  A 
letter  of  caution  for  position  limit 
violations  up  to  5%  in  excess  of  the 
applicable  limit  plus  $1  per  contract 
above  that  level  for  one  to  six  violations 
within  one  calendar  year;  (2)  $1  per 
contract  over  the  applicable  limit  for 
seven  to  12  position  limit  violations 
within  one  calendar  year;  and  (3)  $5  per 
contract  over  the  applicable  limit  for  13 
or  more  position  limit  violations  within 
one  calendar  year.  In  calculating  the 
fine  thresholds  for  each  CBOE  member, 
all  non-member  customer  account 
position  limit  violations  occurring 
within  a  single  calendar  year  in  all  of 
the  member’s  non-member  customer 
accounts  will  be  added  together. 

In  addition,  the  Exchange  proposes  to 
rephrase  the  ciirrent  language  of 
subparagraph  (b)  to  indicate  more 
clearly  that  a  letter  of  caution  is  given 
for  position  limit  violations  of  up  to  5% 
of  the  applicable  limit  for  one  to  three 
position  limit  violations  occurring 
within  a  single  caleimar  year,  and  that 
a  fine  of  $1  per  contract  applies  to 
violations  exceeding  that  limit. 

The  Exchange  befieves  that  the 
proposal  accommodates  key  monitoring- 
related  differences  between  non¬ 
member  customer  accounts  and  the 
accounts  of  members.  The  CBOE  states 
that  although  CBOE  members  are  well 
positioned  generally  to  prevent,  or  to 
detect  and  promptly  correct,  position 
limit  infi^ctions  in  their  own  accounts 
or  in  accounts  they  carry  for  CBOE 
market  makers,  the  CBOE  and  its 
member  are  positioned  less  effectively 
to  monitor  the  aggregate  trading 
commitments  of  non-CBOE  broker- 
dealers  or  customers  and  to  ensure  the 
prompt  correction  of  position  limit 
violations  by  such  persons.  The  CBOE 
states  that  factors  such  as  customers 
trading  through  multiple  firms, 
customers  entering  into  Clearing 
Member  Trade  Assignment  ("CMTA”) 
agreements,3  firms  having  multiple 
registered  representatives,  and 
investment  advisors  managing  several 


a  The  CMTA  is  a  process  offered  by  the  Optioru 
Clearing  Corporation  ("OCC")  which  enables  an 
OCC  clearing  member  to  have  trades  executed  on 
its  behalf  on  an  exchange  without  holding  exchange 
membership.  In  order  to  participate  in  this  process, 
the  OCC  clearing  member  who  has  authorised  an 
exchange  member  to  execute  trades  on  its  behalf 
must  Tile  a  CMTA  agreement  with  the  OCC 


accounts  make  it  more  difficult  as  a 
practical  matter  for  member  firms  to 
prevent,  or  to  detect  and  correct,  a 
position  limit  violation  by  a  customer, 
including  a  broker-dealer  "customer,” 
who  is  not  a  CBOE  member.  As  a  result, 
the  CBOE  believes  that  the  fine  tiers 
suitable  with  respect  to  CBOE  members’ 
own  accounts  can  be  inappropriately 
strict  when  applied  to  firms  carrying  a 
number  of  non-member  customer 
accounts. 

The  Exchange  believes  that  the 
proposal  will  permit  the  effective 
enforcement  of  the  Exchange’s  position 
limit  rules  while  taking  into  account 
compliance  and  monitoring  realities. 
The  CBOE  states  that  situations 
involving  numerous  violations  and/or 
substantial  overages  will  continue  to  be 
referred  to  the  C^E’s  Business 
Conduct  Committee  ("BCC”)  for 
appropriate  sanctions  on  a  case  by  case 
basis. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  In  particular,  with  the 
requirements  of  section  6(b)(5)  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  In 
addition,  the  Commission  believes  that 
the  proposal  is  consistent  with  the 
section  6(b)(6)  requirement  that  the 
rules  of  an  exchange  provide  that  its 
members,  and  persons  associated  with 
its  members,  be  appropriately 
disciplined  for  violation  of  the  rules  of 
the  exchange.  Specifically,  the 
Commission  believes  that  the  proposal, 
in  this  limited  context,  should  provide 
the  CBOE  with  a  prompt  and  efiective 
means  to  enforce  compliance  with 
position  limits  while  taking  into 
account  the  difficulties  of  ^OE 
members  in  detecting  and  correcting 
position  limit  infiractions  by  non¬ 
member  customers. 

The  Commission  believes  that  the 
CBOE’s  proposal  strikes  a  reasonable 
balance  between  the  Exchange's  need  to 
enforce  its  position  limit  rules  and  its 
desire  to  take  into  consideration  the 
difficulties  of  CBOE  members  in 
detecting  position  limit  violations  that 
occur  in  non-member  customer 
accounts.  Further,  the  Commission 
believes  that  the  revised  fine  schedule 
will  prove  sufficient  to  deter  position 
limit  violations.  In  this  regard,  by 
tallying  the  infractions  in  all  of  a 
member’s  non-member  customer 
accounts  ciunulatively  for  purposes  of 
the  fine  schedule,  the  proposal  will 
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require  members  to  continually  monitor 
compliance  for  position  limit  violations 
in  non-member  customer  accounts.  In 
addition,  the  Commission  notes  that  the 
CBOE  plans  to  refer  cases  involving 
numerous  violations  and/or  substantial 
overages  to  the  Exchange’s  BCC,  thus 
providing  the  Exchange  with  the 
flexibility  to  impose  a  stricter  sanction 
for  more  egregious  infractions. 

The  Commission  finds  that  the 
CBOE's  rephrasing  of  the  current 
language  of  new  subparagraph  (b)  is 
consistent  with  the  Act  in  that  it 
clarifies  Exchange  Rule  17.50(b), 
thereby  facilitating  the  enforcement  of 
the  rule. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-93-48)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-4425  Filed  2-25-94;  8:45  am) 
BILUNQ  CODE  aOIO-OVM 


[Release  No.  34-33642;  File  No.  SR-FIYSE- 
93-17] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Propos^  Rule  Change  by 
New  Yoric  Stock  Exchange,  Inc. 
Relating  To  Initiation  of  On-Floor 
Orders  in  a  Stock  by  Floor 
Professionals  Who  Have  a  Listed 
Option  Position  in  That  Stock 

February  18, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  March  14, 1993, 
the  New  York  Stock  Exchange,  Inc. 
(“NYSE”’  or  "Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
("Commission”  or  "SEC”)  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Exchange  Rule  96  currently  prohibits 
a  member  registered  as  a  Competitive 
Trader*  or  Registered  Competitive 


*  IS  U.S£.  72s(bK2)  (1988). 

*  17  CFR  200.30-3(aMl2)  (1993). 

'  A  Competitive  Trader  U  a  NYSE  member  who 
Is  authorize  to  Initiate  proprietary  transactions  on 
the  Floor  of  the  Exchange  but  who  is  not  registered 


Market  Maker  (“RCMM”)  *  from 
initiating,  while  on  the  Floor  of  the 
Exchange,  the  purchase  or  sale,  for  his 
own  account  or  his  member 
organization’s  account,  of  any  stock  in 
which  he  has  an  option  position,  or  in 
which  he  knows  his  firm  has  an  option 
position.  Rule  96  currently  applies  to  all 
options,  including  those  traded  on  a 
national  securities  exchange  ("listed 
options").  The  proposed  rule  change 
would  remove  the  prohibition  in  Rule 
96  as  to  listed  options. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  wdth  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  Tlie  text 
of  these  statements  may  be  examined  at 
the  places  sp)ecified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for^e  Proposed  Rule 
Change  ® 


1.  Purpose 

Rule  96  was  adopted  in  the  mid- 
1930’s  after  extensive  investigations  and 
public  hearings  by  the  (Commission 
concerning  manipulative  practices  and 
"pool"  operations  involving  the  use  of 
options.  At  present.  Rule  96  prohibits  a 
member  registered  as  a  (Competitive 
Trader  or  RCMM  from  initiating,  while 
on  the  Floor,  the  purchase  or  sale,  for 
his  own  account  or  his  member 
organization’s  account,  of  any  stock  in 
which  he  has  an  option  position,  or  in 
which  he  knows  his  firm  has  an  option 
position.  Rule  96  does  not  prohibit  a 
(Competitive  Trader  or  RICMM  from 
trading  in  options;  rather,  the  rule 


as  a  specialist,  odd-lot  dealer  or  Registered 
Competitive  Market  Maker.  See  NYSE  Rules  111  It 
112(e).  Competitive  Traders  exist  pursuant  to,  and 
must  comply  with  the  requirements  of.  Section 
11(a)(1)(G)  of  the  Act.  See  also  SEC  Rule  llal-l(T). 
In  addition,  the  NYSE  requires  that  75  percent  of 
a  Competitive  Trader's  monthly  transactions  roust 
be  stabilizing  transactions  under  the  tick-test  See 
NYSE  Rule  112(d). 

2  A  RCMM  is  a  NYSE  member  who  is  authorized 
to  initiate  proprietary  transactions  on  the  Floor  of 
the  Exchange.  See  NYSE  Rule  107.  RCMMs  are  not 
subject  to  the  same  tick-test  as  Competitive  Traders; 
hovirever,  they  must  coi^ly  with  a  complex  series 
of  rules  about  the  price  at  which  they  can  trade  and 
the  size  of  those  trades.  Id.  Unlike  Competitive 
Traders.  RCMMs  have  an  affirmative  obligation  to 
maintain  a  fair  and  orderly  market.  See  NYSE  Rule 
109(B)(4). 


simply  provides  that  such  members  may 
not  initiate  a  proprietary  trade  in  a  stock 
on  the  Floor  where  they  have  an  option 
position  in  the  stock.  Rule  96  currently 
applies  to  all  options,  including  those 
traded  over-the-counter  (“OTC 
options")  and  listed  options. 

The  purpose  of  the  proposed  rule 
change  is  to  remove  the  prohibition  in 
Rule  96  as  to  listed  options.  Thus,  under 
the  proposed  rule  change,  a  (Competitive 
Trader  or  RCMM  would  be  permitted  to 
initiate  a  proprietary  purchase  or  sale  of 
stock  on  the  Floor  where  he  has  a  Listed 
option  position  in  that  stock,  but  not 
where  he  has  an  OTC  option  position  in 
that  stock. 

The  Exchange  believes  that  the 
proposed  rule  change  is  appropriate  for 
thr^  reasons: 

(1)  By  removing  a  restraint  on 
members’  initiating  transactions  on  the 
Floor,  the  proposed  rule  change  can  be 
expected  to  add  to  the  depth  and 
liquidity  of  the  Exchange  market. 

(2)  Listed  options  are  substantially 
different  from  the  OTC  options  which 
Rule  96  was  originally  intended  to 
regulate,  and  any  regulatory  concerns 
that  might  arise  as  to  listed  options  can 
be  addressed  by  monitoring  and 
surveillance  of  revised  Rule  96. 

(3)  The  proposed  rule  change  will 
remove  a  competitive  barrier  to  fair 
competition,  since  no  other 
professionals  are  subject  to  comparable 
restrictions. 

Enhancement  to  the  Exchange  Market 

The  Exchange  established  the 
membership  categories  of  Competitive 
Trader  and  RCMM  to  provide  a  means 
whereby  members,  subject  to  certain 
conditions,  could  add  to  the  quality  of 
the  Exchange  market  by  initiating 
proprietary  transactions  on  the  Floor. 
The  current  restriction  in  Rule  96 
defeats  this  purpose  in  some  instances 
by  precluding  Floor  professionals  from 
initiating  su(3i  Floor  transactions  in  any 
stock  where  they  have  an  option 
position  overlying  such  stock  (or  where 
they  know  their  member  organization 
has  such  an  option  position). 

The  Exchange  believes  the  proposed 
rule  change  will  further  the  purposes  of 
Rule  107  by  facilitating  RCMM 
participation  as  dealers  on  the 
Exchange.  Currently,  the  prohibition  in 
Rule  96  conflicts  with  the  purposes  of 
Rule  107  by  effectively  precluding 
RCMMs  from  participating  as  dealers  in 
any  stock  where  they  have  an  option 
positin  in  that  stock.  By  deleting  the 
prohibition  in  Rule  96  as  to  listed 
options,  the  proposed  rule  change  will 
eliminate  this  barrier  toR(MM  dealer 
participation,  thereby  permitting 
RCMMs  to  add  to  the  depth  and 
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liquidity  of  the  Exchange  market  in 
situation  where  they  currently  may  not 
do  so. 

In  a  similar  vein,  the  proposed  rule 
change  will  facilitate  transactions  by 
Competitive  Traders  on  the  Floor  by 
permitting  them  to  initiate  such 
transactions  in  a  stock  where  they  have 
an  option  position  in  such  stock.  This 
enhanced  ability  to  initiate  transactions 
on  the  Floor  will,  as  with  RCMMs,  add 
to  the  depth  and  liquidity  of  the 
Exchange  market. 

Regulatory  Concerns 

Rule  96  was  adopted  in  the  mid- 
1930’s  to  regulate  trading  where 
members  have  a  position  in  OTC 
options,  not  listed  options,  and  the 
trading  abuses  in  the  OTC  market  that 
gave  rise  to  Rule  96  are  simply  not 
present  with  respect  to  today’s  closely 
surveilled  trading  in  listed  options.  The 
Exchange  believes  that  regulatory 
concerns  as  to  listed  option  trading  can 
be  addressed  by  monitoring  and 
surveillance  of  revised  Rule  96. 

The  Exchange  notes  that  if  the 
prohibition  in  Rule  96  were  to  be 
removed  as  to  listed  options,  RCMMs 
and  Competitive  Traders  would  remain 
subject  to  the  restrictions  on  members' 
on-Floor  proprietary  transactions  stated 
in  Rules  108  and  112,3  and  thus  would 
not  be  in  any  greater  position  to  exploit 
their  alleged  time  and  place  advantage 
over  public  investors. 

Removal  of  Barrier  to  Fair  Competition 

The  Exchange  notes  that  off-Floor 
professionals  (including  specialists  and 
market  makers  on  regional  exchanges) 
are  not  subject  to  any  restrictions  in 
effacing  off-Floor  proprietary  trades  in  a 
stock  where  they  have  an  option 
position  (whether  a  listed  or  OTC 
option)  in  that  stock.  Thus,  off-Floor 
professional  can  be  said  to  enjoy  a 
significant  competitive  advantage  over 
Floor  professionals  on  the  Exchange, 
who  are  restricted  in  their  on-Floor 
proprietary  transactions  in  a  stock 
where  they  have  an  option  position  in 
that  stock. 

The  Exchange  acknowledges  that  a 
floor  professional  my  initiate  an  off- 
Floor  order  in  a  stock  where  he  has  an 
option  position  in  that  stock.  However, 
a  significant  reason  why  Competitive 
Traders  and  RCMMs  become  registered 
as  such  is  to  be  able,  in  the  routine 
conduct  of  their  business,  to  initiate 

>  Under  Rule  108,  an  on-FIoor  order  placed  by  a 
member  to  establish  or  increase  a  position  in  the 
member’s  proprietary  account  is  not  entitled  to 
priority,  or  precedence  based  on  size,  over  an  off- 
Floor  order  placed  by  a  public  customer.  On-Floor 
and  off-floor  are  defined  in  rule  112;  that  rule  also 
prohibits  frontrunning  of  block  transactions. 


proprietary  trades  on  the  Floor  rather 
than  "upstairs." Thus,  the  ability  of 
Floor  professionals  to  initiate  off-Floor 
orders  in  a  stock  in  which  they  have  an 
option  position  is  largely  meaningless 
when  viewed  in  the  context  of  the  way 
such  professionals  routinely  conduct 
their  business.  The  Exchange  does  not 
believe  that  any  viewed  in  the  context 
of  the  way  such  professionals  routinely 
conduct  their  business,  when  off-Floor 
professionals  are  not  subject  to 
comparable  restrictions  in  the  routine 
conduct  of  their  business. 

SEC  Staff  Comments  on  SR-NYSE-76- 
54 

In  response  to  proposed  changes  to 
Rules  96, 102,  and  105  that  were 
submitted  in  file  No.  SR-NYSE-76-54, 
the  SEC  staff  suggested  that  the 
Exchemge’s  proposals  be  revised  so  that 
Floor  professionals  would  be  permitted 
to  use  listed  options  only  for  hedging 
purposes.*  Most  of  the  SEC  staffs 
comments  were  directed  specifically  at 
specialists’  trading  of  specialty  stock 
options  pursuant  to  Rule  105. 

While  Rule  105  permits  specialists  to 
use  listed  options  to  offset  the  risks  of 
making  markets  in  stocks  in  which  they 
are  registered,  the  Exchange  does  not 
believe  that  it  would  be  appropriate  to 
re-structure  Rule  96  along  the  lines  of 
Rule  105.  A  “hedging  limitation”  in 
such  a  re-structured  version  of  Rule  96 
would  have  the  effect  of  requiring 
Competitive  Traders  and  RCMMs  to  use 
listed  options  only  to  offset  the  risk  of 
loss  in  stock  positions  which  they 
acquired  as  a  result  of  orders  in  such 
stocks  that  were  initiated  on  the  Floor. 

In  practice,  such  a  limitation  would  be 
even  more  restrictive  than  the  current 
regulation,  which,  as  noted  above, 
permits  Floor  professionals  to  trade  in 
listed  options,  but  simply  precludes 

*  The  NYSE  submitted  File  No.  SR-NYSE-76-54 
to  the  Commission  on  October  22, 1976.  The 
proposed  rule  change  was  noticed  for  comment  in 
Securities  Exchange  Act  Release  12924  (October  27, 
1976).  41  FR  48430  (November  3, 1976).  The  file, 
like  other  options  proposals  that  raised  significant 
regulatory  issues,  became  dormant  during  the 
"options  moratorium”  in  order  to  allow  the 
Commission  to  complete  its  Special  Study  of  the 
Options  Markets.  Shortly  thereafter,  the  NYSE 
refiled  its  proposals  to  amend  Rule  96  (File  No.  SR- 
NYSE-82-19)  and  Rules  102  and  105  (File  No.  SR- 
NYSE-82-20).  In  early  1985.  the  Commission 
approved  the  latter  rule  filing,  thereby  permitting 
NYSE  specialists  to  trade  options  on  their  specialty 
stock  but,  consistent  with  the  staffs  earlier 
comments,  only  for  hedging  purposes.  See 
Securities  Exchange  Act  Release  No.  21710 
(February  4, 1985),  50  FR  5708  (February  11. 1985). 
The  amendments  to  Rule  96.  however,  were  noticed 
but  never  received  Commission  approval.  See 
Securities  Exchange  Act  Release  No.  20006  (July  26. 
1983),  48  FR  35217  (August  3, 1983).  On  March  15. 
1993,  the  NYSE  withdrew  File  No.  SR-NYSE-82— 
19  and  resubmitted  the  substance  of  that  proposal 
as  this  File  Na  SR-NYSE-93-17. 


them  from  initiating  an  order  on  the 
Floor  in  a  stock  which  underlies  such 
option  position.  The  E.xchange  does  not 
believe  that  making  Rule  96  even  more 
stringent  than  it  is  today  would  serve 
any  valid  regulatory  purpose. 

As  noted  above.  Rule  96  does  not 
prohibit  a  Competitive  Trader  or  RCMM 
from  trading  in  options,  but  provides 
only  that  he  may  not  initiate  a 
proprietary  order  on  the  Floor  in  any 
stodc  where  he  has  an  option  position 
in  that  stock.  The  Exchange  does  not 
believe  that  any  sort  of  “reverse  hedging 
limitation”  in  Rule  96  would  make 
sense  because  it  would  mean,  in  effect, 
that  a  Competitive  Trader  or  RCMM 
could  initiate  a  proprietary  trade  on  the 
Floor  if  necessary  to  hedge  an  option 
position.  However,  the  primary  dealings 
of  RCMMs  and  Competitive  Traders  are 
in  stocks,  not  the  overlying  options.  In 
the  Exchange’s  view,  a  “reverse  hedging 
limitation”  in  Rule  96  would  bear  no 
relation  to  the  practical  business 
dealings  of  RCMMs  and  Competitive 
Traders,  and  would  constitute  an 
unnecessary  burden  of  over-regulation 
given  the  minimal  potential  for  trading 
abuse. 

2.  Statutory  Basis 

The  statutory  bases  for  the  proposed 
rule  change  are  sections  6(b)(5),  6(b)(8) 
and  llA(a)(l)(c)(ii)  of  the  Act.  By 
removing  the  prohibition  on 
Competitive  Traders  and  RCMMs 
initiating  proprietary  transactions  on  the 
Floor  in  a  stock  where  they  have  a  listed 
option  position  in  such  stock,  and 
thereby  permitting  such  members  to  add 
to  the  depth  £md  liquidity  of  the 
Exchange  market  in  situations  where 
they  may  not  currently  do  so,  the 
proposed  rule  change  will  have  the 
effect  of  “facilitating  transactions  in 
securities”  and  will  “perfect  the 
mechanism  of  a  free  and  open  market,” 
as  called  for  in  section  6(b)(5). 

To  the  extent  that  the  proposed  rule 
change  permits  Floor  professionals  to 
initiate  transactions  on  a  more  equal 
regulatory  footing  with  other  securities 
professionals,  the  proposed  rule  change 
is  designed  to  eliminate  unfair 
discrimination  between  brokers  or 
dealers,  as  called  for  in  section  6(b)(5); 
to  remove  a  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  called  for 
in  section  6(b)(8);  and  to  promote  fair 
competition  among  brokers  and  dealers, 
as  called  for  in  section  llA(a)(l)(C)(ii). 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
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necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  In  fact,  the 
proposed  rule  change  will  enhance 
competition  by  permitting  Floor 
professionals  to  initiate  proprietary 
transactions  on  a  more  equal  regulatory 
plane  with  all  other  securities 
professionals. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  hnds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  Ble  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  w'ill  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
17  and  should  be  submitted  by  March 
21, 1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-4474  Filed  2-25-94;  8:45  am] 
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pnvestment  Company  Act  Rel.  No.  20084; 
812-8594] 

Bando  McGlocktin  Capital  Corporation; 
Notice  of  Application 

February  18, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (“Act”). 

APPLICANT:  Bando  McGlocklin  Capital 
Corporation. 

RELEVANT  SECTIONS:  Exemption 
requested  under  sections  6(c),  17(d),  and 
23(c),  and  rule  17d-l  from  the 
provisions  of  sections  17(d),  18(d),  and 
23,  and  rule  17d-l. 

SUMMARY  OF  APPLICATION:  Applicant,  a 
diversified  closed-end  registered 
investment  company,  seeks  a 
conditional  order  permitting  it  to  offer 
key  employees  of  applicant  and  its 
subsidiaries  deferred  equity 
compensation  in  the  form  of  stock 
options. 

FILING  DATES:  The  application  was  filed 
on  September  28, 1993,  and  amended 
on  January  14, 1994,  and  February  4, 
1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  15, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  13555  Bishops  Court, 
Brookfield,  Wisconsin  53005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Attorney, 
at  (202)  272-5287,  or  C.  David 
Messman,  Branch  Chief,  at  (202)  272- 


3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  an  internally  managed, 
diversified  closed-end  registered 
investment  company.  As  of  December 
31, 1993,  applicant  had  outstanding 
3,875,600  shares  of  common  stock. 
Applicant’s  common  stock  is  quoted  on 
the  NASDAQ  National  Market  System. 

2.  Before  March  26, 1993,  applicant 
was  licensed  to  operate  as  a  small 
business  investment  company  (“SBIC”) 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  and  provided 
long-term,  primarily  variable  rate, 
secured  loans  to  finance  the  growth, 
expansion,  and  modernization  of  small 
businesses.  Applicant  was  granted  an 
exemption  from  various  provisions  of 
the  Act  and  the  rules  thereunder  to 
permit  it  to  create  a  holding  company 
structure.!  The  purpose  of  the  holding 
company  structure  was  to  allow 
applicant  to  expand  its  business  beyond 
that  of  an  SBIC.  Although  applicant  is 
no  longer  an  SBIC,  it  will  continue  to 
provide  secured  loans  to  finance  the 
growth,  expansion,  and  modernization 
of  small  business  entities. 

3.  On  March  26, 1993,  applicant 
transferred  its  SBIC  license  to  Bando 
McClocklin  Small  Business  Investment 
Corporation  (the  “Subsidiary”),  a 
Wisconsin  corporation,  under  a  plan  of 
reorganization  under  section  351  of  the 
Internal  Revenue  Code  of  1986  (the 
“Code”).  Under  the  plan,  virtually  all  of 
applicant’s  assets  were  transferred  to  the 
Subsidiary;  virtually  all  of  applicant’s 
liabilities  were  assumed  by  the 
Subsidiary;  and  ail  of  the  issued  and 
outstanding  shares  of  the  Subsidiary’s 
common  stock  were  issued  to  applicant. 
Since  March  26, 1993,  substantially  all 
of  applicant’s  business  has  been 
conducted  through  the  Subsidiary. 

4.  As  an  internally-managed 
investment  company,  applicant  employs 
its  own  personnel  and  advisory  staff. 
Applicant  currently  maintains  two 
incentive  stock  option  plans  in 
accordance  with  two  orders  issued  to 
applicant  when  it  was  an  SBIC.2 


>  Investment  Company  Act  Release  Nos.  19030 
(Oct.  15. 1992)  (notice)  and  19092  (Nov.  10. 1992) 
(order). 

2  Investment  Company  Act  Release  Nos.  17837 
(Nov.  1. 1990)  (notice)  and  17978  (Nov.  27. 1990) 
(order)  (the  “1990  Plan”):  and  15909  (Aug.  3. 1987) 
(notice)  and  15958  (Sept.  2. 1987)  (order)  (the  "1987 
Plan”). 
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5.  To  induce  key  employees  to  remain 
in  the  employ  of  applicant  and  its 
subsidiaries  and  to  increase  the 
incentive  and  personal  interest  of  such 
employees  in  the  welfare  of  applicant 
and  its  subsidiaries,  applicant’s  Board  of 
Directors  on  August  25, 1993,  approved 
the  1993  Incentive  Stock  Option  Plan 
(the  “Plan”).  Applicant’s  shareholders 
subsequently  approved  the  Plan. 

6.  Tne  Plan,  which  is  substantially 
similar  to  the  previous  plans,  provides 
for  the  grant  of  options  to  purchase  a 
maximum  of  100,000  shares  of 
applicant’s  common  stock.  Applicant 
has  agreed  not  to  issue  more  than  85,672 
shares  under  the  Plan,  so  that  the  total 
number  of  shares  that  may  be  issued 
under  all  of  applicant’s  incentive  stock 
option  plans  will  not  exceed  7.5%  of 
applicant’s  currently  issued  and 
outstanding  shares  without  a 
subsequent  SEC  order. 

7.  Only  key  employees  of  applicant 
and  its  subsidiaries  will  be  eligible  to 
receive  options.  The  Plan  provides  that 
if  an  option  granted  under  the  Plan 
expires  or  is  terminated  unexercised, 
the  shares  of  common  stock  covered  by 
that  option  will  again  be  available  for 
the  grant  of  new  options  under  the  Plan. 
In  addition,  the  Plan  provides  that  not 
more  than  29,985  shares  may  be  issued 
to  one  participant  through  the  exercise 
of  options  granted  under  the  Plan. 

8.  Applicant  currently  has  five  key 
employees  (its  three  executive  officers, 
its  controller,  and  its  general  counsel), 
who  serve  in  identical  capacities  with 
the  Subsidiary.  Applicant  anticipates 
that  options  to  purchase  shares  of 
common  stock  under  the  Plan  will  be 
granted  to  applicant’s  three  executive 
officers  when  and  if  the  requested  order 
is  received.  The  number  and  specific 
terms  of  the  options  to  be  granted  to 
such  persons  have  not  yet  been 
determined. 

9.  Applicant’s  executive  officers  not 
only  have  the  responsibility  for  making 
applicant’s  investments,  but  also  for 
m^ing  all  executive  and  operational 
decisions.  As  the  executive  officers  of 
applicant,  their  performance  directly 
affects  applicant’s  performance  and  the 
value  of  applicant’s  common  stock.  To 
a  lesser  extent,  the  performance  of 
applicant’s  controller  and  its  general 
counsel,  who  participate  in  operational 
decisions,  but  do  not  make  executive 
decisions,  also  directly  ejects  the  value 
of  applicant’s  common  stock.  The 
performance  of  applicant’s  other 
employees  does  not  directly  affect 
applicant’s  performance.  It  therefore 
would  be  inconsistent  with  the 
purposes  of  the  Plan  to  grant  such 
employees  stock  options,  since  no 
matter  how  competently  they  performed 


their  duties,  their  performance  probably 
would  not  affect  the  value  of  applicant’s 
common  stock. 

10.  The  Plan  will  be  administered  by 
the  Compensation  Committee  of 
applicant’s  Board  of  Directors.  'The 
Compensation  Committee  consists  of 
five  directors  of  applicant,  a  majority  of 
whose  members  are  not  “interested 
persons”  of  applicant,  as  defined  in 
section  2(a)(19).  Members  of  the 
Compensation  Committee  may  not 
receive  options  under  the  Plan. 

11.  All  of  the  options  to  be  granted 
pursuant  to  the  Plan  will  be  incentive 
stock  options  within  the  meaning  of 
section  422  (formerly  section  422A)  of 
the  Code.  As  incentive  stock  options, 
the  following  restrictions  apply: 

(a)  The  Plan  must  state  the  aggregate 
number  of  shares  that  may  be  issued 
pursuant  to  the  exercise  of  options  and 
the  class  of  employees  eligible  to  receive 
options:  the  Plan  also  must  be  approved 
by  applicant’s  shareholders. 

(bj  All  options  must  be  granted  within 
ten  years  of  the  date  the  Plan  was 
adopted. 

(c)  Options  may  not  be  exercised  more 
than  ten  years  after  the  date  on  which 
they  are  granted. 

(d)  The  exercise  price  of  the  options 
may  not  be  less  than  the  fair  market 
value  of  the  underlying  stock  on  the 
date  of  grant.  In  accordance  with  this 
provision,  options  will  be  granted  at  the 
last  quoted  sale  price  of  the  imderlying 
stock  on  the  date  of  grant  or,  if  there  is 
no  sale  on  such  date,  the  options  will  be 
granted  at  the  mean  between  the  closing 
bid  and  asked  quotations. 

(e)  Options  may  not  be  transferable  by 
an  optionee  (otherwise  than  by  will  or 
the  laws  of  descent  and  distribution), 
and  may  be  exercised  during  the 
lifetime  of  the  optionee  only  by  the 
optionee. 

(f)  Options  may  not  be  granted  to 
persons  owning  more  than  10%  of  the 
voting  power  of  the  outstanding  shares 
of  applicant’s  common  stock  at  the  time 
the  options  are  granted. 

(g)  The  aggregate  fair  market  value 
(determined  at  the  time  the  option  is 
granted)  of  the  stock  with  respect  to 
which  options  are  exercisable  for  the 
first  time  by  an  individual  in  any  _ 
calendar  year  may  not  exceed  $100,000. 

(h)  Sto»  acquired  upon  exercise  of 
options  may  not  be  sold  for  two  years 
from  the  grant  date  or  one  year  from  the 
exercise  date,  whichever  is  later. 

(i)  Options  may  be  exercised  by  the 
optionee  only  if  the  optionee  was  an 
employee  or  officer  of  applicant  during 
the  entire  period  commencing  with  the 
grant  date  and  ending  three  months 
prior  to  the  exercise  date,  unless 
termination  of  employment  is  caused  by 


death  or  disability,  in  which  case  the 
option  may  be  exercised  within  one  year 
following  termination  of  employment. 

12.  The  Plan  does  not  provide  for  the 
grant  of  stock  appreciation  rights.  The 
Plan  does  permit  the  exercise  price  of  an 
option  to  1^  paid  in  cash  or  by  tendering 
previously  acquired  shares  of  stock, 
valued  at  the  fair  market  value  as 
determined  by  the  Compensation 
Committee.  In  placing  a  fair  market 
value  on  previously  acquired  shares  of 
applicant’s  common  stock,  applicant 
will  use  the  same  standards  as  are  used 
in  determining  the  fair  market  value  at 
the  time  of  the  grant  of  the  option. 

13.  The  Compensation  Committee 
may  determine  in  its  sole  discretion  that 
an  adjustment  in  the  number  or  kind  of 
shares  reserved  for  issuance  under  the 
Plan  but  not  yet  covered  by  options  or 
of  the  stock  then  subject  to  options  is 
necessary,  or  that  an  adjustment  in  the 
option  price  in  each  stock  option 
agreement  is  necessary  because  of  a 
change  in  the  number  or  kind  of 
outstanding  shares  of  stock  of  applicant 
(or  of  any  stock  or  other  securities  into 
which  such  shares  of  stock  shall  have 
been  changed  or  for  which  it  shall  have 
been  exchanged),  whether  through 
reorganization,  recapitalization,  stock 
split,  combination  of  shares,  merger  or 
consolidation,  or  any  other  change  in 
the  number  or  kind  of  outstanding 
shares  of  stock. 

14.  Applicant  also  has  a  profit  sharing 
plan  qualified  under  section  401(a)  of 
the  Code,  which  is  intended  to  provide 
a  sourt:e  of  retirement  income  for 
employees.  In  accordance  with  the 
requirements  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended,  applicant’s  profit  sharing 
plan  does  not  discriminate  in  favor  of 
shareholders,  officers,  and  highly 
compensated  employees  as  to  coverage, 
benefits,  contributions,  or  otherwise. 
Applicant  to  date  has  not  contributed 
the  maximum  permissible  amount  in 
any  year.  The  Plan  is  not  a  substitute  for 
a  profit-sharing  plan  qualified  imder 
section  401(a),  as  it  is  intended  to 
provide  incentive  compensation  and 
does  not  establish  a  source  of  income  for 
an  employee’s  retirement  years. 

Applicant’s  Legal  Conclusions 

1.  Section  18(d)  prohibits  any 
registered  management  investment 
company  from  issuing  warrants  or  rights 
to  sub.scribe  to  or  purchase  its  securities 
except  those  issued  ratably  to  a  class  of 
security  holders  with  an  exercise  period 
of  up  to  120  days,  or  in  exchange  for 
warrants  in  connection  with  a 
reorganization.  The  issuance  of  stock 
options  by  applicant  to  its  employees 


0510 


Federal  Register  /  Vol.  59,  No.  39  /  Monday,  February  28,  1994  /  Notices 


wou^  not  satisfy  these  statutory 
exce^ions. 

2.  The  issuance  of  stock  options  to 
applicant’s  employees  also  would  be 
prohibited  under  section  23.  Section 
23(a)  generally  prevents  a  registered 
closed-end  investment  company  from 
issuing  any  of  its  securities  for  services 
or  for  property  other  than  cash  or 
securities.  Because  the  issuance  of  stock 
options  by  applicant  may  constitute  the 
issuance  of  securities  for  services, 
absent  exemptive  relief,  it  would  be 
prohibited  by  section  23(a).  Section 
23(b)  prohibits  the  sale  by  a  closed-end 
investment  company  of  any  stock  of 
which  it  is  the  issuer  at  a  price  below 
current  net  asset  value,  except  with  the 
consent  of  a  majority  of  its  common 
stockholders  at  the  time  of  issuance  or 
under  certain  other  enumerated 
circumstances.  If  the  net  asset  value  of 
applicant’s  common  stock  were  to 
increase  following  the  grant  of  an 
option,  the  option  exercise  price  may  be 
less  than  the  net  asset  value  of  a  share 
of  applicant’s  common  stock  on  the  date 
of  exercise.  Furthermore,  section  23(c) 
generally  prohibits  the  purchase  by  a 
re^stered  closed-end  investment 
company  of  any  securities  of  which  it  is 
the  issuer.  Thus,  to  the  extent  that 
payment  for  stock  options  with 
previously  acquired  shares  of 
applicant’s  common  stock  is  considered 
to  be  a  purchase  by  applicant  of  its  own 
securities,  section  23(c)  would  prohibit 
the  transaction. 

3.  Section  17(d)  and  rule  17d-l(a) 
thereunder  also  prohibit  an  affiliated 
person  of  a  registered  investment 
company  from  participating  in,  or  . 
offering  a  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  ot  profit-sharing  plan  in 
which  the  registered  company  is  a 
participant  unless  an  order  permitting 
the  transaction  has  been  granted  by  the 
SEC.  Paragraph  (c)  of  rule  17d-l 
includes  stock  option  plans  in  the 
definition  of  joint  enterprise,  joint 
arrangement  or  profit-sharing  plan 
prohibited  by  section  17(d).  These 
provisions  therefore  may  prohibit  any 
stock  option  plan  absent  an  order  from 
the  SEC. 

4.  Although  applicant  is  engaged 
primarily  in  the  business  of  maldng 
loans  to  small  businesses,  it  is  no  longer 
an  SBIC  and  theS^fore  is  unable  to  rely 
on  an  existing  SEC  order  permitting 
SBICs  to  issue  stock  options  to  their 
employees  3  or  on  rule  17d-l(d)(4). 
Additionally,  both  the  order  and  the 
rule  spedfrcally  provide  that  the 


>  National  Association  of  Small  Business 
Investment  Companies.  Investment  Company  Act 
Release  No.  6523  (May  14, 1971). 


options  granted  must  be  “quahfied  stock 
options”  under  former  section  422  of 
the  Code  and  must  conform  to  the 
requirements  of  13  CFR  805(b)  adopted 
by  the  Small  Business  Administration. 
’’Qualified  stock  options”  were 
eliminated  in  1976.  Thus,  although  the 
incentive  stock  options  provided  for  in 
the  Plan  have  many  of  the  same 
characteristics  as  qualified  stock  options 
under  former  section  422,  they  have 
some  minor  differences,  which  are  fully 
described  in  the  application.  AppUcant 
is  also  unable  to  rely  upon  a  similar 
order  granted  to  the  Association  of 
Publicly  Traded  Investment  Funds  < 
because  the  order  does  not  extend  to 
registered  closed-end  investment 
companies  that  are  engaged  primarily  in 
the  business  of  making  loans  to  small 
businesses. 

5.  Section  6(c)  provides  that  the  SEC 
may  grant  an  exemption  from  the 
provisions  of  the  Act  if  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
intended  by  the  policy  and  provisions  of 
the  Act.  Rule  17d-l(b)  requires  the  SEC, 
in  passing  upon  an  application 
regarding  a  joint  enterprise,  joint 
arrangement  or  profit-sharing  plan,  to 
consider  whether  the  participation  of 
the  investment  company  in  the 
transaction  is  consistent  with  the 
policies  and  purposes  of  the  Act  and  the 
extent  to  which  such  participation  is  on 
a  basis  different  from  or  less 
advantageous  than  that  of  other 
participants.  Section  23(c)(3)  requires 
the  SEC  to  insure  that  repurchases  by 
closed-end  funds  of  their  own  securities 
are  on  a  basis  which  does  not  unfairly 
discriminate  against  any  holders  of  the 
class  of  securities  to  be  purchased. 

6.  Applicant  submits  that  the 
limitations  on  the  requested  order  will 
provide  protection  to  investors  against 
dilution  of  their  pro  rata  interests  that 
are  similar  to  those  the  SEC  previously 
has  found  consistent  with  the  purposes 
and  policies  of  the  Act  and  even  greater 
than  those  Congress  imposed  on  stock 
options  to  be  issued  by  business 
development  companies.  The  Plan  has 
been  approved  by  applicant’s 
shareholders,  and  any  options  granted 
under  the  Plan  must  be  approved  by  a 
majority  of  applicant’s  directors  who  are 
not  interested  persons  of  applicant  and 
who  cannot  participate  in  the  Plan.  In 
addition,  the  total  percentage  of  shares 
that  could  be  issued  under  the  Plan,  the 
1987  Plan,  and  the  1990  Plan  will  be 


*  Investment  Company  Act  Release  Nos.  14541 
(May  28,4985)  (notice)  and  14594  (June  21, 1985) 
(order)  (permitting  tlie  issuance  of  incentive  stock 
options  by  membw  cloaed-end  investment 
companies  with  portfolios  of  marketable  securities). 


limited  to  7.5%  of  the  outstanding 
shares  of  applicant’s  common  stock. 

7.  Applicant  states  that  the  abuses  and 
adverse  effects  of  investment  company 
stock  options  would  have  no 
applicability  to  stock  options  granted 
under  the  Plan.  The  limited  stock 
options  that  could  be  granted  under  the 
Plan  would  offer  no  opportunity  for  any 
change  in  control  of  applicant  or  quick 
sale  at  a  profit.  Additionally,  the  options 
themselves  would  not  be  transferable. 
Moreover,  the  existence  and  nature  of 
the  stock  options  granted  by  applicant 
would  be  fully  disclosed  in  accordance 
with  the  standards  or  guidelines 
adopted  by  the  Financial  Accounting 
Standards  Board  for  opierating 
companies  and  the  requirements  of  the 
SEC,  and  will  be  neither  so  extensive 
nor  so  complex  as  to  make  the  financial 
statements  of  applicant  or  management 
remuneration  more  difficult  to 
understand. 

8.  Applicant’s  investments  (other  than 
investments  in  idle  funds)  are  in  small 
businesses,  the  securities  of  which  will 
not  be  publicly  traded.  In  addition,  all 
of  applicant’s  investments  in  small 
businesses  consist  of  non-convertible 
secured  loans.  Under  these 
circumstances,  applicant  believes  that  it 
is  difficult  to  conceive  a  scenario  in 
which  applicant’s  portfolio  investments 
could  create  a  short-term  artificial 
increase  in  ihe  price  of  applicant’s 
stock. 

9.  Applicant  submits  that,  in  the  event 
this  application  is  granted,  €my  adverse 
impact  on  investor  interests  protected 
by  the  Act  will  be  minimal,  and  further, 
will  be  more  than  outweighed  by  the 
benefits  to  investors  that  will  result 
from  permitting  applicant  to  compete 
for  top  quality  personnel  on  a  more 
equal  footing  with  its  competitors. 
Applicant  competes  primarily  with 
banks  and  other  entities  that  are  not 
investment  companies  registered  under 
the  Act.  These  organizations  are  able  to 
offer  stock  options  to  employees  and 
have  an  advantage  over  applicant  in 
attracting  and  retaining  hi^ly  qualified 
personnel.  In  oitier  for  applicant  to 
compete  on  a  more  equal  basis  with 
such  organizations,  it  has  to  have 
personnel  as  competent  as  such 
organizations,  and  in  order  to  attract 
and  retain  such  personnel,  applicant 
must  be  able  to  offer  comparable 
compensation  packages. 

10.  For  the  foregoing  reasons, 
applicant  believes  that  the  applicant 
satisfies  the  standards  for  relief  set  forth 
in  sections  6(c),  17(d),  and  23(c)  of  the 
Act  and  rule  17d-l  thereunder. 
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Applicant’s  Conditions 

Applicant  agrees  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicant’s  directors,  including  a 
majority  of  the  directors  who  are  not 
interested  persons  of  applicant,  will 
review  periodically  the  potential  impact 
that  the  grant  or  exercise  of  stock 
options  could  have  on  applicant’s 
earnings  and  net  asset  value  per  share, 
such  review  to  take  place  prior  to  any 
decisions  to  grant  stock  options,  but  in 
no  event  less  frequently  than  annually. 
Adequate  procedures  and  records  will 
be  maintained  to  permit  such  review  by 
applicant’s  directors,  and  the  directors 
will  have  the  authority  to  take 
appropriate  steps  if  necessary  to  ensure 
that  neither  the  grant  nor  the  exercise  of 
stock  options  would  have  an  effect 
contrary  to  the  interests  of  investors  in 
these  areas.  The  directors’  authority  will 
include,  in  addition  to  the  authority  to 
prevent  or  limit  the  grant  of  additional 
stock  options,  the  authority  to  limit  the 
number  of  stock  options  exercised  in  a 
given  period  of  time  if  the  directors 
conclude  that  the  effect  on  applicant’s 
expenses  or  earnings  would  be  contrary 
to  the  interests  of  investors  or  that  net 
asset  value  per  share  might  be 
excessively  diluted. 

2.  No  more  than  85,672  shares  will  be 
issued  pursuant  to  the  Plan,  absent  a 
subsequent  exemptive  order  from  the 
SEC  with  resi>ect  to  the  remaining 
14,328  shares  authorized  under  the 
Plan. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  94-4422  Filed  2-25-94;  8.45  ami 
BILUNQ  CODC  8010-OV-M 


[Release  No.  3&-25990] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act”) 

February  18. 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  'The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 


application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  14, 1994,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitte4  to 
become  effective. 

DQE,  Inc.  et  al.  (70-8096) 

DQE,  Inc.  ("DQE”),  P.O.  Box  68, 
Pittsburgh,  Pennsylvania  15230-0068, 
and  its  wholly  owned  subsidiary 
company,  Duquesne  Enterprises,  Inc. 
("DE”),  Grant  Building,  330  Grant 
Street,  suite  2420,  Pittsburgh, 
Pennsylvania  15219,  both  Pennsylvania 
public-utility  holding  companies 
exempt  from  registration  under  section 
3(a)(1)  of  the  Act  pursuant  to  Rule  2, 
have  filed  an  application  under  sections 
9(a)(2)  and  10  of  the  Act  in  connection 
with  the  acquisition  of  Allegheny 
Development  Corporation  ("ADC”),  a 
wholly  owned  subsidiary  of  DE,  that 
operates  an  energy  services  business. 

DQE  was  organized  in  1989  for  the 
purpose  of  becoming  a  holding 
company  for  Duquesne  Light  ^mpany 
("DLC”),  an  electric  utility  company, 
and  other  energy-related  subsidiaries. 
DLC  is  engaged  in  the  generation, 
transmission,  distribution  and  sale  of 
electric  eneiw  and  serves  an  area  of 
approximately  800  square  miles  which 
includes  the  City  of  Pittsburgh.  DE’s 
subsidiaries  other  than  ADC  are  engaged 
in  real  estate  ventures. 

In  1987  a  competitive  bidding  process 
was  initiated  by  the  County  of 
Allegheny,  Pennsylvania  (“County”)  for 
the  design,  installation  and  operation  of 
facilities  to  provide  a  complete  eneiw 
services  package  to  the  new  Midfield 
Terminal  Complex  being  developed  to 
replace  the  then  existing  airline 
terminal  at  the  Greater  Pittsburgh 
International  Airport  (“Airport”).  DLC 
was  the  supplier  of  electric  enei^y  to  the 
Airport  at  that  time.  'The  applicants  state 
that  DLC,  a  utility  subject  to  the 
jurisdiction  of  the  Pennsylvania  Public 
Utility  Commission,  was  not  in  a 
position  to  submit  a  competitive  bid; 
however,  it  was  important  to  participate 
in  the  bidding  to  avoid  the  loss  of  a 
significant  DLC  customer  when  the 


Airport  ceased  operation.  Consequently, 
ADC  then  a  wholly-owned  subsidiary  of 
DLC,  submitted  a  bid  to  the  County  and 
was  awarded  the  contract  out  of  a  field 
of  12  bidders.  As  a  result,  ADC  became 
a  public  utility  company  within  the 
meaning  of  the  Act. 

On  July  7, 1989,  DLC  became  a 
wholly-owned  subsidiary  of  QE  by 
virtue  of  a  merger  transaction.  ADC  was 
still  a  wholly-owned  subsidiary  of  DLC. 
An  Energy  Services  Agreement 
(“Agreement”)  dated  May  31, 1989 
between  the  County  and  ADC  was 
entered  into  on  July  27, 1989.  In 
December  1989,  DLC  distributed  all  of 
the  stock  of  ADC  to  DQE  as  a  dividend 
and  later  in  December  1989,  DQE 
contributed  the  ADC  stock  to  the  capital 
ofDE. 

The  Agreement  requires  ADC  to 
supply  all  of  the  electrical  and  thermal 
requirements  of  the  Midfield  Terminal 
Complex,  including  electricity,  hot 
water  and  chilled  water.  ADC  purchases 
electricity  at  tariff  rates  from  DLC  and 
sells  a  portion  to  the  Coimty  at  the  unit 
costs  specified  in  the  Agreement.  The 
County  also  is  required  to  pay  to  ADC 
an  annual  fixed  charge  related  to  ADC’s 
investment  in  the  facilities.  The  County 
is  the  sole  customer  for  the  energy 
services  provided  by  ADC. 

OLS  Acquisition  Corp.,  et  al.  (70-8311) 

OLS  Acquisition  Corporation 
(“Acquisition  Corp.”)  and  OLS  Energy- 
Berkeley  (“Berkeley”),  One  Upper  Pond 
Road,  Parsippany,  New  Jersey  07054, 
both  indirect  nonutility  subsidiaries  of 
Energy  Initiatives,  Ina  (“Eli”),  an 
indirect  subsidiary  of  General  Public 
Utilities  Corporation,  a  registered 
holding  company,  have  filed  an 
application-declaration  pursuant  to 
sections  6(a),  7,  9(a),  10, 12(a),  and  12(b) 
of  the  Act  and  Rule  45  thereunder. 

By  order  dated  August  1, 1989  (HCAR 
No.  24931),  the  Commission  authorized 
OLS  Power  Limited  Partnership,  a 
Delaware  limited  partnership  and  an 
indirect  subsidiary  of  Eli,  to,  among 
other  things,  acquire  indirectly  through 
Acquisition  Corp.  all  of  the  outstanding 
common  stock  of  OLS-Energy-Chino,  a 
California  corporation  (“Chino”),  OLS 
Energy-Camarillo,  a  California 
corporation  (“Camarillo”),  and 
Berkeley. 

Berkeley,  Chino  and  Camarillo  are 
each  lessees,  pursuant  to  leases 
(“Leases”)  with  General  Electric  Capital 
Corporation  or  a  wholly  owned 
subsidiary  (collectively,  “GECC”)  of 
operating  cogeneration  facilities 
(“Facilities”)  located  in  California, 
which  are  all  qualifying  facilities  imder 
the  Public  Utility  Regulatory  Policies 
Act  of  1978.  The  Leases  expire,  in  the 
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cases  of  Chino  and  Camarillo,  on 
December  31,  2007,  and  in  the  case  of 
Berkeley,  pn  August  7,  2007,  but  may  be 
rerewed,  subject  to  certain  conditions, 
foi  up  to  10  years  at  the  lessee’s  option. 

R  nt  payable  during  such  renewal  term 
Wk  uld  be  the  then  fair  market  rent  for 
the  respective  Facility,  or,  for  an  initial 
three  year  renewal  term,  an  amount 
which  has  been  agreed  upon  if  the 
renewal  option  which  provides  for 
payment  of  rent  in  such  agreed  upon 
amount  is  elected  by  the  lessee. 

At  the  time  of  the  acquisition. 

Berkeley,  Chino  end  Camarillo  each 
were  parties  to  revolving  credit 
agreements  (“Credit  Agr^ment(s)’’) 
with  FECC  that  provided  for  the  short¬ 
term  working  capital  requirements  of 
their  respective  Facilities.  Berkeley, 
Chino  and  Camarillo  have  issued 
secured  promissory  notes  to  GECC 
ec’idencing  these  borrowings. 

After  the  acquisition,  ea^  company 
was  unable  to  generate  sufficient 
revenue  from  sales  of  steam  and 
electricity  to  pay  its  operating  expenses 
and  rent  under  its  Lease  on  a  current 
basis.  In  order  to  remedy  the  problem, 
the  OLS  Companies  ultimately  reached 
agreement  with  GECC  and  their  host 
institutions  to  restructure  their  Leases 
and  the  energy  services  agreements 
under  which  they  sell  electricity  and 
steam  to  their  host  institutions  (“Energy 
Services  Agreements”). 

On  August  30, 1991,  Chino  and 
Camarillo  entered  into  agreements  with 
GECC  and  their  respective  host 
institutions  which,  among  other  things, 
reduced  the  rent  payable  to  GECC  under 
their  respective  Leases,  increased  the 
amount  each  could  borrow  and  reduced 
the  rate  of  interest  payable  under  their 
respective  Credit  Agreements  and 
reduced  certain  rebates  payable  to  their 
host  institutions  under  ^eir  respective 
Energy  Service  Agreements.  The 
amendments  to  Chino's  and  Camarillo’s 
Credit  Agreements  were  authorized  by 
orders  of  the  Commission  dated 
February  9, 1990  and  December  26, 

1990  (HCAR  Nos.  25038  and  25230). 

Pursuant  to  authorization  granted  in 
five  previous  orders  of  the  Commission 
issued  from  1990  through  1992, 

Berkeley  has  previously  amended  its 
Credit  Agreement  to,  among  other 
things,  increase  the  aggregate  amount  of 
the  borrowings  which  may  be 
outstanding  at  any  time  from  $1  million 
to  $1.25  million,  extend  the  time  period 
for  borrowings  to  December  31, 1994, 
and  reduce  the  rate  of  interest  from  5% 
over  the  prime  rate,  as  defined,  to  3% 
over  the  prime  rate. 

Pursuant  to  negotiations  with  C^CC 
and  the  University  of  California  at 
Berkeley  (“University”),  where  the 


Berkeley  Facility  is  located,  Berkeley 
now  proposes  to  restructure 
(“Restructure”)  the  Lease  with  GECC  as 
well  as  the  Energy  Services  Agreement 
with  the  University  emd  relat^ 
agreements.  Berkeley  also  proposes  to 
further  amend  the  Gedit  Agreement. 

The  Restructure  contemplates,  among 
other  things,  that  (i)  rent  payable  to 
GECC  imder  Bericeley’s  Lease  will  be 
reduced,  effective  December  31, 1993, 
by  approximately  $780,000  per  year  and 
will  be  payable  quarterly  in  amounts 
which  track  expected  revenue,  rather 
than  semi-annually  in  equal  payments, 
and  (ii)  rebates  payable  to  the  University 
under  the  Energy  Services  Agreement 
will  be  reduced  or  deferred  to  increase 
the  cash  retained  by  Berkeley  to  pay 
operating  expenses. 

As  part  of  the  Restructure,  Berkeley 
proposes  to  borrow,  subject  to  the 
satisfaction  of  certain  conditions 
precedent,  up  to  an  aggregate  amount 
outstanding  of  $1  million  under  a  loan 
facility  (“Overhaul  Loan  Facility”)  as 
part  of  the  Berkeley  Credit  Agreement 
with  GECC  The  Overhaul  Loan  Facility 
would  be  used  to  fund  the  cost  of  major 
repairs,  nonroutine  maintenance 
activities  and  overhauls  of  its  Facility; 
provided  that  the  initial  advance  under 
the  Overhaul  Loan  Facility  may  be  used 
to  pay  amounts  due  fuel  suppliers  and 
the  operator  of  the  Facility,  costs 
incurred  to  consummate  the 
Restructure,  prepayments  of  working 
capital  advances  and  rent  under  Lease. 

Borrowings  under  the  Overhaul  Loan 
Facility  may  be  made  from  time  to  time 
until  August  7,  2007,  and  would  bear 
interest  at  a  rate  per  annum  of  3%  in 
excess  of  the  rate  of  interest  per  annum 
publicly  announced  by  Morgan 
Guaranty  Trust  Company  as  its 
commercial  reference  rate,  or  certain 
substantially  equivalent  rates  of  interest 
per  annum  if  Morgan  Guaranty  Trust 
Company  ceases  to  announce  such  a 
rate  of  interest.  Borrowings  would  be 
repayable  on  a  fixed  amortization 
schedule  over  the  lesser  of  three  years 
or  the  remaining  term  of  Berkeley’s 
restructured  Lease  (August  7,  2007). 

The  obligation  of  GECC  to  make  each 
loan  under  the  Overhaul  Loan  Facility 
would  be  subject,  among  other 
conditions,  to  the  delivery  of  certain 
documentation,  the  absence  of  a 
material  adverse  change  in  the  financial 
condition  of  Berkeley,  the  showing  by 
Berkeley  in  form  and  substance 
satisfactory  to  GECC  that  Berkeley  will 
have  sufficient  cash  to  repay  the  loan 
and  the  absence  of  a  default  under, 
among  other  agreements,  the  amended 
Lease  and  the  amended  Credit 
Agreement. 


Berkeley  also  proposes  to  make  die 
following  amendments  to  the  Credit 
Agreement:  (1)  Provide  for  the  Overhaul 
Loan  Facility  with  GECC  and  borrow 
thereunder  from  time  to  time  prior  to 
August  7,  2007  in  amounts  of  up  to  $1 
million  at  any  time  outstanding  and 
issue  to  GECC  its  promissory  note 
evidencing  such  borrowings;  (2)  change 
the  aggregate  amount  of  the  borrowings 
which  may  be  outstanding  at  any  time 
thereunder  to  the  lesser  of  $1.25  million 
or  $1.5  million  less  the  aggregate  face 
amount  of  outstanding  letters  of  credit 
issued  under  the  Credit  Agreement;  (3) 
extend  until  August  7,  2007,  which  is 
the  end  of  the  term  of  Berkeley’s 
restructured  lease,  for  borrowings  to  be 
made  and  letters  of  credit  to  be 
outstanding  vinder  the  Credit 
Agreement;  (4)  provide  that  borrowings 
under  the  Credit  Agreement  may  be 
made  only  upon  the  satisfaction  of 
certain  conditions  precedent,  such  as 
certain  documentation  and  the  absence 
of  a  default  under,  among  other 
agreements,  the  amended  lease  and  the 
amended  Credit  Agreement;  and  (5) 
provide  for  an  origination  fee  of  $2,500 
for  the  issuant'e  of  letters  of  credit  in 
replacement  of  those  presently 
outstanding  under  the  Credit 
Agreement,  plus  an  annual  fee  of  1% 
per  annum  of  the  face  amount  of  any 
such  replacement  letter  of  credit. 

Acquisition  Corp.  also  proposes  to 
enter  into  a  pledge  agreement  with  U.S. 
Trust  Company  of  New  York,  the  owner 
trustee  and  lessor  or  Berkeley’s  facility 
under  its  lease,  pledging  Berkeley’s 
stock  as  security  for  Berkeley’s 
obligations  under  its  amended  Credit 
Agreement  and  in  connection  with  the 
Restructure.  Outstanding  borrowings 
under  the  amended  Credit  Agreement 
would  be  required  to  be  repaid  in  full 
annually  and  the  amended  Credit 
Agreement  would  contain  certain  other 
mandatory  and  optional  prepayment 
provisions. 

Monongahela  Power  Company,  et  al. 
(70-8349) 

Monongahela  Power  Company 
(“Monongahela”).  1310  Fairmont 
Avenue,  Fairmont,  West  Virginia  26554, 
The  Potomac  Edison  Company 
(“Potomac  Edision”),  10435  IDownsville 
Pike,  Hagerstown,  Maryland  21740- 
1766,  and  West  Penn  Power  Company 
("West  Penn”),  800  Cabin  Hill  Drive, 
Greensburg,  Pennsylvania  15601 
(collectively.  “Applicants”),  each  an 
electric  utility  subsidiary  of  Allegheny 
Power  System,  Inc.,  a  registered  holding 
company,  have  filed  an  application- 
declaration  under  sections  9(a).  10  and 
12(c)  of  the  Act. 
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Applicants  propose,  through  stock,  which  are  eligible  for  optional 

December  31, 1996,  to  redeem  all  of  the  redemption  at  specified  premiums  over 
shares  of  certain  series  of  their  preferred  their  respective  par  values,  as  follows: 


Company 

Series 

Dividend 

rate 

No.  of 
shares 

Par  value 

Current  op¬ 
tional  re¬ 
demption 
price 

Date  price  applica¬ 
ble 

Monongahela  . . . 

G 

$8.60 

$100 

$104.20 

After  5/1/86. 

Monongahela . . . 

H 

7.92 

100 

103.52 

After  4/1/87. 

Monongahela  . 

1 

7.92 

100 

103.52 

After  11/1/88. 

Monongahela . 

J 

8.60 

100 

103.33 

After  12/1/91. 

Potomac  Edison . 

F 

8.32 

100 

103.54 

After  5/1/86. 

Potomac  Edison . 

G 

8.00 

?!  ??! 

100 

103.25 

After  5/1/87. 

West  Penn  . 

G 

8.08 

rl 

100 

103.27 

After  7/1/87. 

West  Penn  . 

H 

7.60 

100 

103.23 

After  6/1/87. 

West  Penn  . 

1 

7.64 

^^B  ?!  nl! 

100 

103.16 

After  11/1/88. 

West  Penn  . 

J 

8.20 

100 

103.30 

After  12/1/91. 

Applicants  propose  to  effect  such 
redemptions  by  issuing  new  preferred 
stock  with  a  lower  dividend  rate. 

Applicants  will  not  enter  into  the 
proposed  refunding  transactions  unless, 
in  each  instance,  the  estimated  present 
value  savings  derived  from  the  net 
difference  between  interest  payments  on 
the  new  issue  of  comparable  securities 
and  on  the  securities  to  be  refunded  is, 
on  an  after  tax  basis,  greater  than  the 
present  value  of  all  n^emption  and 
issuing  costs,  assuming  an  appropriate 
discount  rate.  The  discount  rate  used 
shall  be  the  estimated  after  tax  interest 
rate  on  the  securities  to  be  issued. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-^424  Filed  2-25-94;  8:45  am) 
BILUNQ  CODE  a01<M>1-M 


[Rel.  No.  IC-20085;  811-6960] 

Smith  Barney  Shearson  1990s  Fund; 
Application  for  Deregistration 

February  18, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  Smith  Barney  Shearson 
1990s  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  he  an  investment  company.  . 
FILING  DATES:  The  application  on  Form 
N-8F  was  filed  on  January  14, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  S^  orders  a  hearing. 
Interested  persons  may  request  a 


hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  uie  SEC  by  5:30  p.m.  on 
March  15, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter’s  interest,  th^reason  for  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  E)C  20549. 
Applicant,  Two  World  Trade  Center, 
New  York,  New  York  10048. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Key  Freeh,  Staff  Attorney,  at  (202) 
272-7648,  or  C  David  Messman,  Branch 
Chief,  at  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation), 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  November  21, 1989,  applicant 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  of  the  Act  and 

a  registration  statement  pursuant  to  the 
Securities  Act  of  1933.  'The  registration 
statement  became  elective  on  January 
11, 1990,  and  applicant  commenced  its 
initial  public  ofiering  shortly  thereafter. 

2.  On  June  11, 1993,  applicant’s  board 
of  directors  approved  a  plan  of 
reorganization  whereby  applicant 
agreed  to  transfer  substantially  all  of  its 
assets  to  Smith  Barney  Shearson 
Aggressive  Growth  Fund  Inc.  (the 


“Acquiring  Fund”),  in  exchange  for 
shares  of  l^neficial  interest  of  the 
Acquiring  Fund  and  the  6.<i«umption  by 
the  Acquiring  Fund  of  certain  liabilities 
of  applicant.  In  accordance  with  rule 
17a-8  of  the  Act,  applicant’s  directors 
determined  that  the  sale  of  applicant’s 
assets  to  the  Acquiring  Fund  was  in  the 
best  interests  of  applicant’s 
shareholders,  and  that  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  as  a  result.' 

3.  In  approving  the  reorganization,  the 
directors  considered  various  factors, 
including,  (a)  the  generally  similar 
investment  objectives  and  policies  of 
applicant  and  the  Acquiring  Fund,  (b) 
the  fact  that  the  funds  have  the  same 
investment  adviser,  administrator, 
custodian,  and  transfer  agent,  (c)  the 
significant  savings  in  expenses  for 
application’s  shareholders,  and  (d)  the 
fact  that  the  larger  asset  base  of  the 
combined  funds  should  result  in  further 
reduction  of  expenses. 

4.  Proxy  materials  soliciting 
shareholder  approval  of  the 
reorganization  were  distributed  to 
applicant’s  shareholders  of  record  on  or 
about  August  18, 1993.  Preliminary  and 
definitive  copies  of  the  proxy  materials 
were  filed  with  the  SEC.  Appficant’s 
shareholders  approved  the 
reorganization  at  a  special  meeting  held 
on  October  12, 1993. 

5.  As  of  October  15, 1993  (the 
“Closing  Date”),  applicant  had 
2,634,771  and  48,102  shares  of  Class  A 
and  Class  B,  respectively,  outstanding. 


<  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser. 
Although  purchases  and  sales  between  affiliated 
persons  generally  are  prohibited  by  section  17(a)  of 
the  Act  rule  17a-8  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 
companies  that  are  affiliated  persons  of  each  other 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
officers. 
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having  a  net  asset  value  of  $26,604,523 
and  $482,443,  respectively,  and  a  per 
share  net  asset  value  of  $10.10  and 
$10.03,  respectively.  On  the  Closing 
Date,  the  reorganization  was 
consummated.  Applicant  transferred  all, 
or  substantially  all,  of  its  assets  and 
certain  stated  liabilities  to  the  Acquiring 
Fund.  In  exchange,  the  shareholders  of 
applicant  received  shares  of  the 
Acquiring  Fund  having  an  aggregate  net 
asset  value  equal  to  the  aggregate  net 
asset  value  of  their  investment  in 
applicant.  Holders  of  Class  A  shares  of 
applicant  received  Class  A  shares  of  the 
Acquiring  Fund,  and  holders  of  Class  B 
shares  of  applicant  received  Class  B 
shares  of  the  Acquiring  Fund. 

6.  On  the  Closing  Date,  applicant  paid 
a  capital  gain  distribution  of  $0.5240  per 
share  which,  together  with  all  previous 
such  dividends,  had  the  effect  of 
distributing  to  its  shareholders  all  of  its 
respective  investment  company  taxable 
income  for  the  taxable  year  ending  on  or 
prior  to  the  Closing  Date  (computed 
without  regard  to  any  deduction  for 
dividends  paid)  and  all  of  its  respective 
net  capital  gain  realized  in  the  taxable 
year  ending  on  or  prior  to  the  Closing 
Date  (after  reduction  for  any  capital  loss 
carry  forward), 

7.  The  expenses  in  connection  with 
the  reorganization  consisted  of  legal, 
accounting,  printing,  and  administrative 
expenses  totalling  approximately 
$20,000.  These  expenses  were  borne  by 
applicant. 

8.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceedings.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-4423  Filed  2-25-94;  8:45  am) 
BtLUNQ  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  Commercial  Space 
Transportation 

Availability  of  Public  Docket  49416 

On  February  10, 1993,  the  Department 
of  Transportation’s  (DOT)  Office  of 
Commercial  Space  Transportation 
(OCST)  conducted  a  public  meeting  for 
the  purpose  of  gathering  information 
relating  to  the  low  earth  orbit  (LEO) 
space  market.  Notice  of  the  meeting  was 


published  in  the  Federal  Register  on 
February  3, 1994  59  FR  (5219). 

Written  submissions  provided  to 
OCST  at  the  meeting  or  in  response  to 
the  Notice  are  available  for  public 
inspection  under  Docket  No.  49416,  in 
room  4107.  DOT  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  IXl.  Submissions 
designated  as  proprietary  or  confidential 
are  not  available  to  the  public. 

For  additional  information  or  questions, 
please  contact  Linda  Strine  at  202/366-5770. 

Dated:  February  17, 1994. 

Frank  C.  Weaver, 

Director,  Office  of  Commercial  Space 
Transportation. 

IFR  Doc.  94-4429  Filed  2-25-94;  8:45  am) 
BILUNC  CODE  4910-42-P 


Coast  Guard 

Privacy  Act  of  1974;  DOT/CQ  623 
Military  Pay  and  Personnel  System 

The  Department  of  Transportation,  on 
behalf  of  the  United  States  Coast  Guard, 
herewith  publishes  a  proposal  to  amend 
the  system  of^cords  DOT/CG  623 
Military  Pay  and  Personnel  System  to 
add  an  additional  routine  use. 

Any  person  or  agency  may  submit 
written  comments  on  the  proposed 
altered  system  to  Commandant  (G-PD- 
3),  ATTN:  Mr.  David  M.  Swatloski,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001,  room  4611.  Comments  to  be 
considered  must  be  received  by  March 
31, 1994. 

If  no  comments  are  received,  the 
proposed  change  will  become  effective 
on  the  above  mentioned  date.  If 
comments  are  received,  the  comments 
will  be  considered  and  where  adopted, 
the  document  will  be  republished  with 
the  change. 

Issued  in  Washington,  DC,  February  18, 
1994. 

Paula  R.  Ewen, 

Chief,  Information  Requirements  Division. 

DOT/CG-623 
SYSTEM  name: 

Military  Pay  and  Personnel  System. 

SYSTEM  LOCATKMC 

Department  of  Transportation  (DOT), 

a.  U.S.  Coast  Guard  (CG),  Department 
of  Transportation  Computer  Center,  400 
7th  Street,  SW.,  Washington,  DC  20590- 
0001, 

b.  U.S.  Coast  Guard  Pay  and 
Personnel  Center,  444  SE  Quincy  Street, 
Topeka,  KS  66683-3591. 

c.  U.S.  Coast  Guard.  2100  2nd  Street, 
SW.,  Washington.  DC  20593-0001. 


d.  Decentralized  data  segments  are 
located  at  the  unit  maintaining  the 
individual’s  pay  and  personnel  record 
and  permanent  duty  unit. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

a.  All  Coast  Guard  military  personnel, 
active  duty  and  reserve. 

b.  Retired  reserve  Coast  Guard 
military  personnel  waiting  for  pay  at  age 
60. 

c.  Active  duty  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
officers. 

d.  Personnel  separated  from  service  in 
all  the  preceding  categories. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

All  categories  of  records  are  electronic 
and/or  paper,  and  may  include 
identifying  information,  such  as 
name(s),  date  of  birth,  home  residence, 
mailing  address,  social  security  number, 
payroll  information,  and  home 
telephone  number.  Records  reflect: 

a.  Work  experience,  educational  level 
achieved,  and  specialized  education  or 
training  obtained  in  and  outside  of 
military  service. 

b.  Military  duty  assignments,  ranks 
held,  pay  and  allowances,  personnel 
actions  such  as  promotions,  demotions, 
or  separations. 

c.  Enrollment  or  declination  of 
enrollment  in  insurance  programs. 

d.  Performance  evaluation. 

e.  The  individual’s  desires  for  future 
assignments,  training  requested,  and 
notations  by  assignment  officers. 

f.  Information  for  determinations  of 
waivers  and  remissions  of  indebtedness 
to  the  U.S.  Government. 

g.  Information  for  the  purpose  of 
validating  legal  requirements  for 
garnishment  of  wages. 

AUTHORITY  FOR  MAINTENANCE  OF  SYSTEM: 

Title  37  U.S.C  as  implemented  in 
GAO  Manual  for  Guidance  of  Federal 
Agencies,  Title  2  GAO,  Title  6  GAO  and 
Title  14  U.S.C.  92(i). 

ROUTINE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  To  the  Department  of  Treasury  for 
the  purpose  of  disbursement  of  salary. 
U.S.  Savings  Bonds,  allotments,  or 
travel  claim  payments. 

b.  To  government  agencies  to  disclose 
earnings  and  tax  information. 

c.  To  the  Department  of  Defense  and 
Veterans  Administration  for 
determinations  of  benefit  eligibility  for 
military  members  and  their  dependents. 

d.  To  contractors  to  manage  payment 
and  collection  of  benefit  claims. 

e.  To  the  Department  of  Defense  for 
manpower  and  readiness  planning. 
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f.  To  the  Comptroller  General  for  the 
purpose  of  processing  waivers  and 
remissions. 

g.  To  contractors  for  the  purpose  of 
system  enhancement,  maintenance,  and' 
operations. 

h.  To  federal,  state,  and  local  agencies 
for  determination  of  eligibility  for 
benefits  connected  with  the  Federal 
Housing  Administration  programs. 

i.  To  provide  an  official  of  another 
federal  agency  information  needed  in 
the  performance  of  official  duties  to 
reconcile  or  reconstruct  data  files  in 
support  of  functions  for  which  the 
records  were  collected  and  maintained. 

j.  To  an  individual’s  spouse,  or  person 
responsible  for  the  care  of  the 
individual  concerned  when  the 
individual  to  whom  the  record  pertains 
is  mentally  incomp)etent,  critically  ill  or 
under  other  legal  disability  for  the 
purpose  of  assuring  the  individual  is 
receiving  benefits  or  compensation  they 
are  entitled  to  receive. 

k.  To  a  requesting  government  agency, 
organization,  or  individual  the  home 
address  and  other  relevant  information 
on  those  individuals  who,  it  is 
reasonably  believed,  might  have 
contracted  an  illness,  been  exposed  to.* 
or  suffered  from  a  health  hazard  while 

a  member  of  government  service. 

l.  To  businesses  for  the  purpose  of 
electronic  fund  transfers  or  allotted  pay 
transactions  authorized  by  the 
individual  concerned. 

m.  To  credit  agencies  and  financial 
institutions  for  the  purpose  of 
processing  credit  arrangements 
authorized  by  the  individual  concerned. 

n.  To  other  government  agencies  for 
the  purpose  of  earnings  garnishment. 

o.  To  prepare  the  Officer  Register  and 
Reserve  Officer  Register  which  is 
provided  to  all  Coast  Guard  officers  and 
the  Department  of  Defense. 

p.  To  other  federal  agencies  and 
collection  agencies  for  the  collection  of 
indebtedness  and  outstanding  travel 
advances  to  the  federal  government. 

q.  The  home  mailing  addresses  and 
telephone  numbers  of  members  and 
their  dependent/s  to  duly  appointed 
Family  Ombudsman  and  personnel 
within  the  Coast  Guard  for  the  purpose 
of  providing  entitlement  information  to 
members  or  their  dependents. 

See  Prefatory  Statement  of  General 
Routine  Uses,  3  and  5  do  not  apply. 

POLX^ES  AM)  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

The  storage  is  on  computer  disks, 
magnetic  tape  microfilm,  and  paper 
forms  in  file  folders. 


retrievabiuty: 

Retrieval  firom  the  system  is  by  name 
or  social  security  number  and  can  be 
accessed  by  employees  in  pay  and 
personnel  offices  and  other  pay  and 
personnel  employees  located  elsewhere 
who  have  a  need  for  the  record  in  the 
performance  of  their  duties. 

safeguards: 

Computers  provide  privacy  and 
access  limitations  by  requiring  a  user 
name  and  password  match.  Access  to 
decentralized  segments  are  similarly 
controlled.  Only  those  personnel  with  a 
need  to  have  access  to  the  system  are 
given  user  names  and  passwords.  The 
magnetic  tape  backups  have  limited 
access  in  that  users  must  justify  the 
need  and  obtain  tape  numbers  and 
volume  identifiers  from  a  central  source 
before  they  are  provided  data  tapes. 
Paper  record  and  microfilm  records  are 
in  limited  access  areas  in  locking 
storage  cabinets. 

RETENTION  AND  DISPOSAL: 

Leave  and  Earnings  Statements,  and 
pay  records  are  microfilmed  and 
retained  on  site  four  years,  then 
archived  at  the  Federal  Record  Center, 
and  destroyed  when  50  years  old.  The 
official  copy  of  the  personnel  record  is 
maintained  in  the  Official  Officer 
Service  Records,  DOT/CG  626  for  active 
duty  officers,  the  Enlisted  Personnel 
Record  System.  DOT/CG  629  for  active 
duty  enlisted  personnel  or  the  Official 
Coast  Guard  Reserve  Service  Record, 
OST/CG  576  for  inactive  duty  reservists. 
Duplicate  magnetic  copies  of  the  pay 
and  personnel  record  are  retained  at  an 
off  site  facility  for  a  useful  life  of  seven 
years.  Paper  records  for  waivers  and 
remissions  are  retained  on  site  six  years 
three  months  after  the  determination 
and  then  destroyed.  Paper  records  to 
determine  legal  sufficiency  for 
garnishment  are  retained  on  site  six 
years  three  months  after  the  member 
separates  from  the  service  or  the 
garnishment  is  terminated  and  then 
destroyed. 

SYSTEM  MANAGERS  AND  ADDRESS: 

a.  All  information  on  Coast  Guard 
members  other  than  b.,  c.,  and  d.  below: 

(1)  For  active  duty  members  of  the 
Coast  Guard:  Chief,  Office  of  Personnel, 
Department  of  Transportation,  U.S. 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW.,  Washington,  DC  20593- 
0001. 

(2)  For  piast  Guard  inactive  duty 
reserve  members  and  retired  Coast 
Guard  reservists  awaiting  pay  at  age  60: 
Chief,  Office  of  Readiness  and  Reserve, 
Department  of  Transportation,  U.S. 
Coast  Guard  Headquarters,  2100  2nd 


Street,  SW.,  Washington,  DC  20593- 
0001. 

h.  For  Coast  Guard  Waivers  and 
Remissions:  Chief,  Personnel  Services 
Division  (G-PMP),  Office  of  Personnel, 
U.S.  Coast  Guard  Headquarters,  2100 
2nd  Street,  SW.,  Washington,  DC 
20590-0001. 

c.  For  records  used  to  determine  legal 
sufficiency  for  garnishment  of  wages 
and  pay  records:  Commanding  Officer 
(LGL),  U.S.  Coast  Guard  Pay  and 
Personnel  Center,  444  SE.  (^incy 
Street,  Topeka.  KS  66683-3591. 

d.  For  data  added  to  the  decentralized 
data  segment  the  commanding  officer, 
officer-in-charge  of  the  unit  handling 
the  individual’s  pay  and  personnel 
record,  or  Chief,  Administrative 
Services  Division  for  individuals  whose 
records  are  handled  by  Coast  Guard 
Headquarters. 

e.  For  NOAA  members:  National 
Oceanic  and  Atmospheric 
Administration,  Commissioned 
Personnel  Division,  11400  Rockville 
Pike,  Rockville,  MD  20852. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  directed  to: 

a.  For  all  information  on  Coast  Guard 
members  other  than  h.,  c.,  and  d.  Below: 
Department  of  Transportation,  U.S. 
Coast  Guard  Headquarters  (G-TPS), 

2100  2nd  Street,  SW.,  Washington,  DC 
20593-0001. 

b.  For  records  used  to  determine  legal 
sufficiency  for  garnishment  of  wages 
and  pay  records:  Commanding  Officer, 
U.S.  Coast  Guard  Pay  and  Personnel 
Center,  444  SE.  Quincy  Street,  Topeka, 
KS  66683-3591. 

c.  For  data  added  to  the  decentralized 
data  segment  the  commanding  officer, 
officer-in-charge  of  the  unit  handling 
the  individual’s  pay  and  personnel 
record,  or  Chief,  Administrative 
Services  Division  for  individuals  whose 
records  are  handled  by  Coast  Guard 
Headquarters.  Addresses  for  the  units 
handling  the  individual’s  pay  and 
personnel  record  are  available  ft-om  the 
individual’s  commanding  officer. 

d.  For  all  information  on  NOAA 
members:  National  Oceanic  and 
Atmospheric  Administration, 
Commissioned  Personnel  Division. 
11400  Rockville  Pike,  Rockville,  MD 
20852. 

RECORD  ACCESS  PROCEDURES: 

Contact  the  addressee  under 
notification  procedures  and  specify  the 
exact  information  you  desire.  Requests 
must  include  the  full  name  and  social 
security  number  of  the  individual 
concerned.  Prior  written  notification  of 
personal  visits  is  required  to  ensure  that 
the  records  will  be  available  at  the  time 
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of  visit.  Photographic  proof  of  identity 
will  be  required  prior  to  release  of 
records.  A  military  identification  card, 
driver’s  license  or  similar  document 
will  be  considered  suitable 
identification. 

CONTESTINQ  RECORD  PROCEDURES: 

Contact  the  addressee  under 
notification  procedures  and  specify  the 
exact  information  or  items  you  are 
contesting  and  provide  any 
documentation  that  justifies  your  claim. 
Correspondence  contesting  records  must 
include  the  full  name  and  social 
security  number  of  the  individual 
concerned. 

RECORD  SOURCE  CATEGORIES: 

a.  The  individual's  record  from  the 
following  systems  of  records^ 

(1)  Official  Officer  Service  Records, 
DOT/CG  626. 

(2)  Enlisted  Personnel  Record  System, 
DOT/CG  629. 

(3)  Official  Coast  Guard  Reserve 
Service  Record,  DOT/CG  676. 

b.  Information  is  obtained  from  the 
individual,  Coast  Guard  personnel 
officials.  National  Oceanic  and 
Atmospheric  Administration  personnel 
officials,  and  the  Department  of  Defense. 

IFR  Doc.  94-4430  Filed  2-25-94;  8:45  ami 
BU.UMO  CODE  4910-C2-P 


Federal  Aviation  Administration 

Acceptance  Noise  Exposure  Maps  for 
Saipan  International  Airport,  Saipan, 
MP 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Commonwealth 
Ports  Authority  for  Saipan  International 
Airport  under  the  provisions  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  determination  on  the  noise 
exposure  maps  is  February  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Da\id  J.  Welhouse,  Airport  Engineer/ 
Planner,  HNL-621,  Federal  Aviation 
Administration,  Honolulu  Airports 
District  Office,  P.O.  Box  50244, 
Honolulu,  Hawaii  96850-0001, 
Telephone  (808)  541-1243. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 


for  Saipan  International  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150  effective 
February  14, 1994. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  “the  Act”),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Ayiation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of  - 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the 
Commonwealth  Ports  Authority.  The 
specific  maps  under  consideration  are 
Figures  4-1  and  6-2  in  the  submission. 
The  FAA  has  determined  that  these 
maps  for  Saipan  International  Airport 
are  in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  February  14, 1994.  FAA’s 
determination  on  an  airport  operator’s 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant’s 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 


These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA’s  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  maps  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  FAj\  has  relied  on  the 
certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  noise  expiosure  maps 
and  of  the  FAA’s  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  room  617, 
Washington,  DC  20591 
Federal  Aviation  Administration.  Western- 
Pacific  Region,  Airports  Division,  room 
3E24, 15000  Aviation  Boulevard, 
Hawthorne,  California  90261 
Federal  Aviation  Administration,  Honolulu 
Airports  District  Office,  300  Ala  Moana 
Boulevard,  room  7116,  Honolulu.  Hawaii 
96813 

Commonwealth  Ports  Authority,  Saipan 
International  Airport,  Saipan,  MP  96950 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Hawthorne,  California,  on 
February  14. 1994. 

Herman  C.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

[FR  Doc.  94-4462  Filed  2-25-94;  8:45  am] 
BILUNO  CODE  4910-13-M 


RTCA,  Inc.,  RTCA  Technical 
Management  Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463,  5  U.S.C.,  Appendix  I),  notice 
is  hereby  given  for  the  RTCA  Technical 
Management  Committee  meeting  to  be 
held  March  18,  starting  at  9  a.m.  The 
meeting  will  be  held  at  the  RTCA 
Conference  Room,  1140  Connecticut 
Avenue,  NW.,  suite  1020,  Washington, 
DC  20036, 

Order  of  Business 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman’s  remarks;  (2) 
Approve  summary  of  January  14 
meeting;  (3)  Consider/Approve;  (a) 
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Revised  Terms  of  reference  and  work 
plan  for  Special  Committee  181, 
Navigation  Standards  (b)  Revised  Terms 
of  Reference  for  Special  Committee  179, 
Recommendations  for  the  Use  of 
Portable  GNSS  Receivers  (c)  Action  on 
a  request  for  a  new  Special  Committee 
to  develop  standards  for  form/fit/ 
function  of  airport  taxi-holding  position 
lights.  (Request  made  by  Airline  Pilots 
Association,  Air  Transport  Association, 
Airports  Council  International  North 
America,  and  American  Association  of 
Airport  Executives);  (4)  Other  business; 
(5)  Date  and  place  of  Attendance  is  open 
to  the  interested  public  but  limited  to 
space  available.  With  the  approval  of 
the  Chairman,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Persons  wishing  to  present 
statements  or  obtain  information  should 
contact  the  RTCA  Secretariat,  1140 
Connecticut  Avenue,  NW.,  suite  1020, 
Washington,  DC  20036;  (202)  833-9339. 
Any  member  of  the  public  may  present 
a  written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  February  22, 
1994. 

Joyce  ).  Gillen, 

Designated  Officer. 

(FR  Doc.  94—4463  Filed  2-25-94;  8:45  am) 
BILUNG  CODE  4910-13-M 


RTCA,  Inc.,  Special  Committee  162, 
Aviation  Systems  Design  Guidelines 
for  Open  Systems  Interconnection; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463,  5  U.S.C.,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
162  meeting  to  be  held  March  29-31, 
starting  at  9:30  a.m.  The  meeting  will  be 
held  at  the  Stanford  Telecom  (STEL): 
Steve  VanTrees,  Phone:  (703)  438-8014. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks:  (2)  Approval  of  the  summary  of 
the  twentieth  meeting  held  May  12-13, 
1993.  RTCA  Paper  No.  276-93/SC162- 
166  (previously  distributed):  (3)  Reports 
of  Related  Activities  being  conducted  by 
other  organizations:  (5)  Review  and  plan 
the  activity  of  Working  Group  1,  “ATN 
MASPS  &  Router  MOPS.”;  (6)  Plan  the 
activity  of  Working  Group  2,  ‘‘Rewrite 
DO-205,  Part  1.”:  (7)  Review  industry 
systems  management  activity:  (8)  Other 
business:  (9)  Date  and  place  of  next 
meeting.  (7)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 


wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  February  15, 
1994. 

Note:  The  first  day,  March  29,  the  SC-162 
plenary  will  meet.  The  following  two  days, 
March  30-3  TT  will  be  a  working  session  to 
begin  drafting  the  Avionics  Router  MOPS. 
The  meeting  will  be  held  at  STEL  for  all  three 
days. 

Joyce  J.  Gillen, 

Designated  Officer. 

IFR  Doc.  94-4466  Filed  2-25-94;  8:45  am) 
BILUNG  CODE  4910-13-M 


RTCA,  Inc.,  Special  Committee  135, 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment; 
Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C.,  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  135 
meeting  to  be  held  March  10-11, 
starting  at  9:30  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room, 

1140  Connecticut  Avenue,  NW.,  suite 
1020,  Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman’s  remarks:  (2) 
Approval  of  the  summary  of  the  twenty- 
first  meeting  in  September  1993;  (3) 
Review  changes  proposed  for  Section 
21;  (4)  Review  chemges  proposed  for 
Section  20  (SC135  HIRF  WG  and 
EUROCAE  WG33);  (5)  Review  changes 
proposed  for  Section  22  (AEAL  and 
EUROCAE  WG31):  (6)  Review  changes 
proposed  for  Section  8;  (7)  MOPS/TSO 
Process  and  DO-160:  (8)  Review 
changes  proposed  for  all  other  sections 
in  sequence:  (9)  EEHWG  review  status; 
(10)  Review  milestones  for  D-160/ED- 
14  revision  “D”  completion;  (11)  Other 
business;  (12)  Date  and  place  of  next 
meeting.  (7)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
pubic  may  present  a  written  statement 
to  the  committee  at  any  time. 


Issued  in  Washington,  DC,  on  February  15, 
1994. 

Joyce  J.  Gillen, 

Designated  Officer. 

(FR  Doc.  94-4467  Filed  2-24-94;  8:45  ami 
BILLING  CODE  4910-13-M 


Research,  Engineering  and 
Development  Advisory  Committee, 
Flight  Service  Technology 
Subcommittee;  Meeting;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Correction. 

SUMMARY:  On  page  59,  No.  31,  FR  7292 
in  the  issue  of  Tuesday,  February  15, 
1994,  make  the  following  correction: 

The  date  published  for  the  Research, 
Engineering  and  Development  Advisory 
Committee,  Flight  Service  Technology 
Subcommittee  meeting  was  Tuesday, 
March  8, 1994,  at  9:30  a.m.  This  should 
be  changed  to  read  Tuesday,  March  22, 
1994,  9:30  a.m. 

Dated:  February  22, 1994 
Martin  T.  Pozesky, 

Executive  Director,  Research,  Engineering  and 
Development  Advisory  Committee. 

(FR  Doc.  94-4464  Filed  2-25-94;  8.45  am) 
BILUNG  CODE  4910-13-M 


Airborne  Area  Navigation  Equipment 
Using  Muiti-Sensor  Inputs 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  technical  standard  order 
(TSO)  pertaining  to  airborne  area 
navigation  equipment  using  multi- 
sensor  inputs.  The  proposed  TSO 
prescribes  the  minimum  performance 
standards  that  airborne  area  navigation 
equipment  using  multi-sensor  inputs 
must  meet  to  be  identified  with  the 
marking  ‘‘TSO-Cll5b.” 

DATES:  Comments  must  be  received  on 
or  before  April  19, 1994. 

ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Analysis  Branch,  AIR-120.  - 
Aircraft  Engineering  Division  Aircraft 
Certification  Service — File  No.  TSO- 
Cll5b,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

Or  deliver  comments  to:  Federal 
Aviation  Administration,  room  335,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Ms.  Bobbie  ].  Smith,  Technical  Analysis 
Branch,  AIR-120,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591,  Telephone  (202) 
267-9546. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address. 

Comments  must  identify  the  TSO  file 
number.  Comments  received  on  the 
proposed  technical  standard  order  may 
be  examined,  before  and  after  the 
comment  closing  date,  in  room  335, 

FAA  Headquarters  Building  (FOB-1 0 A), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

This  Technical  Standard  Order  (TSO) 
is  being  revised  to  incorporate  standards 
for  Global  Positioning  System  (GPS) 
technology  into  the  standards  for  multi¬ 
sensor  navigation  systems.  In  December 
1992,  TSO-C129  was  issued  to  provide 
minimum  operational  standards  for  GPS 
navigation  equipment.  This  TSO 
established  requirements  on  multi¬ 
sensor  equipment  that  uses  GPS  as  a 
navigation  source.  This  revision  to 
TS0^115a  incorporates  those  criteria 
in  the  multi-sensor  standard.  No  new 
criteria  have  been  established  by  these 
changes.  This  revision  incorporates  only 
previously  published  standards  into  this 
TSO. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-Cll5b 
may  be  obtained  by  contacting  “For 
Further  Information  Contact.”  Copies  of 
RTCA  Document  No.  DO-187, 
“Minimum  Operational  Performance 
Standards  for  Airborne  Area  Navigation 
Equipment  Using  Multi-Sensor  Inputs,” 
may  be  purchas^  from  RTCA,  Inc., 

1140  Connecticut  Avenue,  NW.,  suite 
1020,  Washington,  DC  20036. 

Issued  in  Washington,  DC.  on  February  22, 
1994. 

John  K.  McGrath, 

Manager,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service. 

|FR  Doc.  94-4465  Filed  2-25-94;  8:45  am) 
BILUNQ  CODE  4910-13-M 


Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance; 
Burlington  Northern  Railroad  Company 
FRA  Waiver  Petition  Docket  Number 
RST-93-3 

Notice  is  hereby  given  that  the 
Burlington  Northern  Railroad  Company 
(BN)  has  submitted  a  petition  requesting 
that  the  use  of  “Bulldog”  Clamps  be 
approved  for  an  additional  two  years. 

BN  had  previously  been  granted  a 
waiver  of  the  requirements  of  portions 
of  the  Track  Safety  Standards  (49  CFR 
part  213)  to  allow  the  carrier  to  apply 
Bulldog  Clamps  to  certain  internal  rail 
defects  in  lieu  of  conventional  rail  joint 
bars  on  certain  BN  line  segments.  See  55 
FR  50266  and  56  FR  13515.  BN  is 
presently  required  to  remove  the  clamp 
within  five  days  of  its  application  to  the 
rail.  If  the  internal  defect  has  not  been 
removed  in  that  time,  bolted  joint  bars 
have  to  be  applied.  In  its  petition,  BN 
also  requests  that  the  five  day  period  be 
increased  to  twenty  days. 

FRA  is  seeking  information  and 
comments  from  all  interested  parties 
and  are  invited  to  participate  in  this 
proceeding  through  written 
submissions.  FRA  does  not  anticipate 
scheduling  an  opportunity  for  oral 
comment  because  the  facts  do  not 
appear  to  warrant  it. 

All  written  communications 
concerning  this  petition  should  identify 
the  appropriate  docket  number  (e.g.. 
Waiver  Petition  Docket  Number  RST- 
93-3)  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk,  Office  of 
Chief  Counsel,  FRA,  Nassif  Building, 

400  Seventh  Street  SW.,  Washington, 

DC  20590.  Communications  received 
before  March  29, 1994  will  be 
considered  by  FRA  before  final  action  is 
taken.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  in  room 
8201,  Nassif  Building,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 

Issued  in  Washington,  DC  on  February  22, 
1994. 

Phil  Oiekszyk, 

Deputy  Associate  Administrator  for  Safety. 
(FR  Doc.  94-4419  Filed  2-25-94;  8:45  ami 
BILUNQ  CODE  4910-06-P 


Federal  Railroad  Administration 
Petition  for  Waivers  of  Compliance 

In  accordance  with  Title  49  CFR  211.9 
and  211.41,  notice  is  hereby  given  that 
the  Federal  Railroad  Administration 
(FRA)  has  received  a  request  for  waivers 
of  compliance  with  certain  requirements 
of  the  Federal  safety  laws  and 


regulations.  The  petition  is  described 
below,  including  the  regulatory 
provisions  involved,  the  nature  of  the 
relief  being  requested  and  the 
petitioner’s  arguments  in  favor  of  relief. 

Southern  California  Regional  Rail 
Authority  (SCAX) 

Due  to  the  devastation  caused  by  the 
January  17  earthquake  in  the  Los 
Angeles,  California  area,  a 
transportation  emergency  now  exists.  To 
alleviate  this  situation  SCAX  has 
arranged  to  lease  25  bi-level  passenger 
cars  and  7  power  cars  from  GO  Transit 
of  Toronto,  Ontario.  The  SCAX 
presently  operates  94  bi-level  cars  over 
Metrolink,  a  regional  rail  network  which 
links  downtown  Los  Angeles  and 
surrounding  counties.  The  GO  Transit 
cars  are  nearly  identical  to  the  94  cars 
purchased  by  SCAX, 

The  SCAX  seeks  waivers  of 
compliance  from  certain  sections  of  the 
Federal  Railroad  Administration 
regulations  which  are  described  herein. 

FRA  Docket  Number  SA-94-2 

The  SCAX  is  requesting  that  it  be 
permitted  to  operate  25  GO  Transit  bi¬ 
level  commuter  passenger  cars  and  7 
power  cars  which  do  not  fully  comply 
with  the  Railroad  Safety  Appliance 
Standards  (49  CFR  part  231).  Section 
231.14(b)(2)  (“Passenger-train  cars 
without  platforms”)  requires  that  the 
top  tread  of  the  sill  step  have  a 
minimum  clear  depth  of  8  inches. 
Section  231.14(c)(3)  requires  that  the 
side  comer  handholds  be  located 
specifically  in  relation  to  the  center  line 
of  the  coupler.  SCAX  says  that  these 
safety  appliances  may  not  be  properly 
configured. 

FRA  Docket  Number  RSGM-94-3 

The  SCAX  seeks  a  temporary  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  25  GO  Transit  passenger 
cars  and  7  power  cars.  The  glazing 
material  installed  in  the  equipment  is 
manufactured  to  CSA-D263-1972  (ANSI 
Z.26.1)  standards,  laminated  safety  glass 
suitable  for  locomotives  and  railway 
cars.  The  side  facing  and  end  facing 
glazing  material  is  not  in  compliance 
with  49  CFR  223.15. 

FRA  Docket  Number  RST-94-1 

The  SCAX  is  requesting  a  waiver  of 
compliance  from  the  requirements  of 
§  213.57(b)  of  the  Track  Safety 
Standards  (49  CFR  part  213).  Section 
213.57(b)  limits  the  operation  of  trains 
on  curved  track  to  speeds  which 
produce  no  more  than  three  3  inches  of 
underbalance.  SCAX  requests  a  waiver 
to  operate  their  passenger  equipment  at 
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curving  speeds  producing  no  more  than 
four  4  inches  of  underbalance.  SCAX 
maintains  that  curving  speeds 
producing  4  inches  of  underbalance  still 
provides  a  large  measure  of  safety  for 
passenger  train  operations. 

Due  to  the  transjwrtation  emergency 
existing  in  the  Los  Angeles  area,  FRA 
has,  on  a  temporary  basis,  conditionally 
waived  compliance  with  the  relevant 
portions  of  the  rail  safety  regulations. 
FRA  has.  however,  reser\'ed  the  right  to 
withdraw  such  approval  upon  receipt 
by  FRA  of  public  comment  raising 
substantial  issues  of  safety.  ^ 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  reviews,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  pnxiedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comments,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

Ail  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  SA-94-3)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Chief  Counsel,  Federal 
Railroad  Administration,  Nassif 
Building,  400  Seventh  Street  SW„ 
Washington,  DC  20590. 
Communications  received  before  March 
29, 1994,  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201, 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC  20590. 

luued  in  Washington,  DC  on  February  22, 
19W. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety 
IFR  Doc.  94-^415  Filed  2-25-94;  8:45  am) 
BILUNQ  CODE  4»1».06-4> 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
[TJ).  94-171 

Extension  of  Inchcape  Testing 
Services— Caleb  Brett,  lnc.'8  Customs 
Gauger  Approval  to  the  New  Site 
Located  in  Deer  Park,  TX 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 


ACTION:  Notice  of  the  extension  of 
Inchcape  Testing  Services — Caleb  Brett, 
Inc.*s  Customs  gauger  approval  to 
include  their  new  gauging  facility, 
which  is  located  at  2318  Center  Street, 
Suite  308,  Deer  Park,  Texas. 

SUMMARY:  Inchcape  Testing  Services — 
Caleb  Brett,  Inc.,  a  Customs  approved 
gauger  and  accredited  laboratory  under 
§  151.13  of  the  Customs  Regulations  (19 
CFR  151.13),  has  been  given  an 
extension  of  its  Customs  gauger 
approval  to  include  its  new  facility  in 
E)eer  Park,  Texas.  Specifically,  the 
extension  given  to  the  Deer  Park  site 
will  include  the  approval  to  gauge 
petroleum  and  petroleum  products, 
organic  compounds  in  bulk  and  liquid 
form  and  animal  and  vegetable  oils. 
SUPPLEMENTARY  INFORMATION:  Part  151  of 
the  Customs  Regulations  provides  for 
the  acceptance  at  Customs  Districts  of 
gauging  reports  for  certain  products 
from  Customs  approved  gaugers. 
Inchcape  Testing  Services — Caleb  Brett, 
Inc.,  a  Customs-approved  commercial 
gauger  and  accredited  laboratory,  has 
applied  to  Customs  to  extend  its 
Customs  gauger  approval  to  its  Deer 
Park,  Texas  facility.  Review  of  the 
qualifications  of  Inchcape  Testing 
Services — Caleb  Brett,  Inc.,  Deer  Park 
site  shows  that  the  extension  is 
warranted  and,  accordingly,  has  been 
granted. 

EFFECTIVE  DATE:  February  10, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Chief,  Technical  Branch, 

Office  of  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1301 
Constitution  Ave.,  NW.,  Washington, 

DC  20229  (202)  927-1060. 

Dated:  February  18, 1994. 

George  D.  Heavey, 

Director,  Office  of  Laboratories  and  Scientific 
Services. 

(FR  Doc.  94-4509  Filed  2-25-94;  8:45  am) 
BILLINO  COOE  «820-02-e 


[TJ).  94-16] 

Extension  of  Camin  Cargo  Control, 
lnc.'8,  Customs  Gauger  Approval  and 
Laboratory  Accreditation  to  the  Site 
Located  in  Ingleside,  TX 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Notice  of  the  extension  of 
Camin  Cargo  Control,  Inc.’s  Customs 
gauger  approval  and  laboratory 
acc^itation  to  include  their  Ingleside, 
Texas  facility. 

SUMMARY:  Camin  Cargo  Control.  Inc.,  of 
Linden.  New  Jersey,  a  Customs 
approved  gauger  and  accredited 


laboratory  under  Section  151.13  of  the 
Customs  Regulations  (19  CFR  151.13), 
has  been  given  an  extension  of  its 
Customs  gauger  approval  and  laboratory 
accreditation  to  include  the  Ingleside. 
Texas  site.  Specifically,  tlie  extension 
given  to  the  Ingleside  site  will  include 
the  approval  to  gauge  petroleum  and 
petroleum  products,  organic  compounds 
in  bulk  and  liquid  form  and  animal  and 
vegetable  oils;  and  accreditation  to 
perform  the  following  laboratory 
analyses';  API  gravity,  sediment  and 
water  by  centrifuge,  antiknock  index, 
distillation  characteristic,  Reid  Vapor 
Pressure,  Saybolt  Universal  Viscosity, 
sediment  by  extraction,  sulfur  percent 
by  weight  and  lead  percent  by  weight. 

SUPPLEMENTARY  INFORMATION: 
Background 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 
Districts  of  laboratory  analyses  and 
gauging  reports  for  certain  products 
from  Customs  accredited  commercial 
laboratories  and  approved  gaugers. 
Camin  Cargo  Control,  Inc.,  a  Customs 
commercial  approved  gauger  and 
accredited  laboratory,  has  applied  to 
Customs  to  extend  its  Customs  gauger 
approval  and  certain  laboratory 
accreditations  to  its  Ingleside,  Texas 
facility.  Review  of  the  qualifications  of 
the  Ingleside  site  shows  that  the 
extension  is  warranted  and,  accordingly, 
has  been  granted. 

Approved-Accredited  Sites 

Camin  Cargo  Control.  Inc.,  has  been 
approved  an^or  accredited  by  the  U.S. 
Customs  Service  at  the  following 
locations:  Linden,  New  Jersey; 
Thorofare,  New  Jersey;  Everett, 
Massachusetts;  Deer  Park,  Texas;  and 
Ingleside,  Texas. 

EFFECTIVE  DATE:  February  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Chief,  Technical  Branch, 

Office  of  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1301 
Constitution  Ave.,  NW.,  Washington, 

DC  20229  at  (202)  927-1060. 

Dated:  February  18. 1994. 

George  D.  Heavey, 

Director,  Office  of  Laboratories  and  Scientific 
Services. 

IFR  Doc  94-4508  Filed  2-25-94;  8:45  am) 
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Extension  of  Atlantic  Petroleum 
Services,  lnc.’s,  Customs  Gauger 
Approval  and  Laboratory  Accreditation 
to  the  New  Laboratory  Located  in 
Staten  Island,  NY 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  the  extension  of 
Atlantic  Petroleum  Services  Inc.’s 
Customs  gauger  approval  and  laboratory 
accreditations  to  include  their  new 
laboratory  facility,  which  is  located  at 
500  Western  Ave.  (GATX  Terminal), 
Staten  Island,  New  York. 

SUMMARY:  Atlantic  Petroleum  Services, 
Inc.,  of  Staten  Island,  New  York,  a 
Customs  approved  gauger  and 
accredited  laboratory  under  Section 
151.13  of  the  Customs  Regulations  (19 
CFR  151.13),  has  been  given  an 
extension  of  its  Customs  gauger  , 
approval  and  laboratory  accreditation  to 
include  the  Staten  Island  (GATX 
Terminal),  New  York  laboratory. 
Specifically,  the  extension  given  to  the 
’  Staten  Island  site  will  include  the 
approval  to  gauge  petroleum  and 
petroleum  products,  organic  compounds 
in  bulk  and  liquid  form  and  animal  and 
vegetable  oils;  and  accreditation  to 
perform  the  following  laboratory 
analyses:  API  gravity,  sediment  and 
water  by  centrifuge,  antiknock  index, 
distillation  characteristics,  Reid  Vapor 
Pressure,  Saybolt  Universal  Viscosity, 
sediment  by  extraction,  sulfur  percent 
by  weight  and  lead  percent  by  weight. 

SUPPLEMENTARY  INFORMATION: 
Background 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 
Districts  of  laboratory  analyses  and 
gauging  reports  for  certain  products 
from  Customs  accredited  commercial 
laboratories  and  approved  gaugers. 
Atlantic  Petroleum  Services,  Inc.,  a 
Customs  commercial  approved  gauger 
and  accredited  laboratory,  has  applied 
to  Customs  to  extend  its  Customs  gauger 
approval  and  certain  laboratory 
accreditation  to  its  Staten  Island,  New 
York  laboratory  facility.  Review  of  the 
qualifications  of  the  Staten  Island 
laboratory  facility  shows  that  the 
extension  is  warranted  and,  accordingly, 
has  been  granted. 

Approved-Accredited  Sites 

Atlantic  Petroleum  Services,  Inc„  has 
been  approved  and/or  accredited  by  the 
U.S.  Customs  Service  at  the  following 
locations:  210  Granite  Ave.,  Mariner’s 
Harbor,  New  York  and  500  Western 
Ave.  (GATX  Terminal),  Staten  Island, 
New  York. 


EFFECTIVE  DATE:  February  10. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Chief,  Technical  Branch, 

Office  of  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1301 
Constitution  Avenue  NW.,  Washington, 
DC  20229  (202-927-1060). 

Dated;  Febmary  17, 1994. 

George  D.  Heavey, 

Director,  Office  of  Laboratories  and  Scientific 
Services. 

[FR  Doc.  94-4404  Filed  2-25-94;  8:45  am) 
BILUNG  CODE  4820-02-P 

Office  of  Thrift  Supervision 
[No.  94-13) 

Public  Disclosure  of  Reports  of 
Condition 

AGENCY:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  hereby  gives  notice 
that  the  information  collected  on  the 
schedule  CMR  will  not  be  available  to 
the  public.  Schedule  CMR  replaced  the 
previous  schedule  MR.  This  action  is 
being  taken  pursuant  to  section  5(v)  of 
the  Home  Oners’  Loan  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Price,  (Acting)  Assistant  Director  for 
Policy,  (202)  906-5745,  or  Anthony  G. 
Comyn,  Deputy  Assistant  Director, 
Policy.  (202)  906-5727,  Office  of  Thrift 
Supervision,  1700  G  Street  NW., 
Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  5(v)  of  the  Home  Owners’ 

Loan  Act,  12  U.S.C.  1464(v),  each 
savings  association  is  required  to  make 
reports  of  condition  to  the  OTS  in  a 
form  prescribed  by  OTS.  Section  5(v) 
further  requires  that  such  reports  and  all 
of  the  information  they  contain  be 
available  to  the  public  unless  the 
Director  determines  that  public 
disclosure  of  a  particular  item  would 
not  protect  the  safety  or  soundness  of  a 
particular  institution  or  institutions  or 
the  Savings  Association  Insurance 
Fund,  or  would  not  otherwise  be  in  the 
public  interest.  If  the  Director  restricts 
disclosure  of  any  item  for  savings 
associations  generally,  that  fact  and  the 
reason  therefor  are  to  be  disclosed  in  the 
Federal  Register. 

On  August  7, 1990,  the  OTS  gave 
notice  that  certain  information  collected 
on  the  Thrift  Financial  Report  (TFR) 
would  not  be  publicly  disclosed.'  In 
that  notice,  OTS  specifically  discussed 
maturity/repricin^rate  information 

'  55  FR  32168  (Aug.  7, 1990). 


collected  on  Schedule  MR  and  used  to 
measure  interest  rate  risk.  The  agency 
indicated  that  it  would  be  premature 
and  misleading  to  release  such 
information  at  that  time,  because  it  was 
in  the  process  of  expanding  and 
enhancing  its  collection  and  analysis  of 
such  data.  OTS  anticipated  that  after 
such  enhancements  were  complete,  it 
might  be  appropriate  to  disclose  this 
interest-rate-risk  related  schedule. 

Since  that  time,  OTS  has  issued  an 
interest-rate-risk  regulation  2  and  has 
replaced  Schedule  MR  with  Schedule 
QvIR.  As  that  regulation  and  schedule 
have  evolved,  it  has  become  apparent  to 
the  agency  that  releasing  the 
information  collected  on  Schedule  CMR 
would  not  be  in  the  public  interest  and 
would  be  detrimental  to  the  safety  and 
soundness  of  the  thrift  industry. 

OTS  uses  the  information  collected  on 
Schedule  CMR  to  monitor  the  interest- 
rate-risk  profiles  of  both  individual 
thrifts  and  the  entire  industry.  Under 
the  new  regulation,  however,  small 
(under  $300  million  in  assets),  highly 
capitalized  (a  risk-based  capital  ratio  in 
excess  of  12  percent)  institutions  are 
generally  not  required  to  file  Schedule 
CMR.  This  exemption  covers  well  over 
half  of  the  industry.  OTS  exempted 
these  institutions  from  the  filing 
requirements  applicable  to  other  savings 
associations  because  it  believed  that 
they  generally  held  sufficient  capital 
against  potential  interest  rate  risk.  OTS 
encourages  these  savings  associations  to 
voluntarily  file  Schedule  CMR  with  the 
agency  to  enable  it  to  measure  the 
industry’s  overall  interest  rate  risk  more 
accurately.  The  OTS  can  then  provide 
these  institutions  with  an  assessment  of 
their  interest  rate  risk. 

Making  Schedule  (3vIR  data  publicly 
available  could  have  several  adverse 
consequences.  First,  the  publication  of 
data  from  only  those  required  to  file 
Schedule  CMR  would  give  a  distorted 
view  of  the  industry’s  interest  rate  risk 
profile  because  such  a  large  portion  of 
the  industry  is  exempt  from  -filing  this 
schedule  of  the  TFR. 

Second,  OTS  is  concerned  that  if 
Schedule  CMR  data  from  individual 
institutions  were  made  publicly 
available,  current  and  potential 
voluntary  filers  would  be  far  less  likely 
to  file  Schedule  CMR.  In  fact,  a  number 
of  institutions  have  indicated  that  they 
will  not  file  Schedule  CMR  voluntarily 
if  the  information  is  disclosed  publicly. 
They  have  indicated  that  information  on 
Schedule  CMR  has  competitive 
significance.  In  particular,  these 
institutions  are  concerned  that 
disclosure  would  allow  their 

J  58  FR  45799  (Aug.  31.  1993). 
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competitors  to  gain  access  to  important 
financial  information  about  their 
portfolios,  pricing  strategies,  and  risk 
exposures, 

if  such  voluntarily  Bling  thrifts  chose 
not  to  file  Schedule  CMR,  OTS’s  ability 
to  measure  the  interest  rate  risk  of  these 
institutions  would  be  severely 
hanfipered.  Because  understanding  and 
efiectively  managing  interest  rate  risk 
has  historically  b^n.  and  remains,  of 
critical  importance  to  a  healthy  thrift 
industry,  OTS  believes  it  is  in  the  public 
interest  to  encourage,  not  discourage. 


voluntary  reporting  of  Schedule  CMR 
data  by  otherwise  exempt  savings 
associations. 

Finally,  if  the  data  from  only 
mandatory  filers  were  made  pubficly 
available,  such  institutions  would  be 
competitively  disadvantaged  in 
comparison  not  only  to  exempt  thrifts, 
but  also  to  commercial  banks  and  state- 
chartered  savings  banks,  who  are  not 
required  to  file  similar  data  with  their 
regulators. 

For  these  reasons,  the  OTS  has 
determined  not  to  make  publicly 


available  the  data  of  individual 
institutions  reported  on  Schedule  CMR. 
The  agency,  however,  does  intend  to 
make  publicly  available  aggregate  CMR 
data  for  selected  industry  peer  groups. 

Dated:  February  22, 1994. 

By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiechter, 

Acting  Director. 

(FR  Doc.  94-4428  Filed  2-25-94;  8:45  am) 
BIUJNG  CODE 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

March  25, 1994. 

PLACE:  2033  K  St.,  N.VV.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-4653  Filed  2-24-94;  2:52  pm) 
BILUNO  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

March  18, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-4654  Filed  2-24-94;  2:52  pm] 
BltUNQ  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday, 

March  11, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc  94-^655  Filed  2-24-94;  2:52  pml 
BILUNG  CODE  6351-01  4* 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday, 

March  4, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc  94-4656  Filed  2-24-94;  2:52  pm) 
BILUNO  CODE  63S1-01-M 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Thursday,  March  3, 1994 

at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Ckinrection  and  Approval  of  Minutes 
Advisory  Opinion  1994-01:  Robert  Schramm 
on  behalf  of  the  Western  Pistachio 
Association 

Notice  of  Proposed  Rulemaking — National 
Voter  Registration  Act 
Legislative  Recommendations — 1994 
Public  Release  of  Regulations  Agenda 
Documents  (continued  from  meeting  of 
February  17, 1994) 

Administrative  Matters 

DATE  AND  TIME:  Thursday,  March  3, 1994 
Executive  Session  will  convene  after  the 
open  meeting. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC 

STATUS:  This  meeting  will  be  closed  to 
the  public. 


ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C 
§437g,  §  438(b),  and  Title  26,  U.S.C 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration 
internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Press  Officer,  Telephone:  (202)  219- 
4155. 

Delores  Hardy, 

Administrative  Assistant. 

(FR  Doc.  94-4658  Filed  2-24-94;  2:52  pm) 
BILUNG  CODE  671S-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [59  Fit  8682, 
February  23, 1994). 

STATUS  Closed  meeting. 

PLACE:  450  Fifth  Street,  N.W.,  ' 
Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  Thursday, 
February  17, 1994. 

CHANGE  IN  THE  MEETING:  Time  Change. 

The  closed  meeting  scheduled  for 
Wednesday,  February  23, 1994  at  4:00 
p.m.,  was  changed  to  Wednesday, 
February  23, 1994  at  11:30  a.m. 

Commissioner  Beese,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  John 
Ramsey  at  (202)  272-2100. 

Dated:  February  23, 1994. 

Jonathan  G.  Katz, 

Secreffljy. 

(FR  Doc  94-4657  Filed  2-24-94;  2:52  pm) 
BILUNO  CODE  8010-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-33607;  File  No.  SR-NASD- 
94-2] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Guidelines  for 
Communications  to  the  Public  About 
Variable  Life  and  Annuity  Products 

Correction 

In  notice  document  94-3426 
beginning  on  page  7279  in  the  issue  of 
Tuesday,  February  15, 1994,  the  release 
number  should  read  as  set  forth  above. 

BILUNG  CODE  150541-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33597;  File  No.  SR-DTC- 
93-10] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Regarding  the 
Foreign  Currency  Redemption  Service 

Correction 

In  notice  document  94-3479 
beginning  on  page  7272  in  the  issue  of 
Tuesday,  February  15, 1994,  the  subject 
heading  should  read  as  set  forth  above. 

■  BILLING  CODE  1505-01-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Tax  on  Certain  Imported  Substances; 
Filing  of  Petition 

Correction 

In  notice  document  93-30747 
appearing  on  page  66072,  in  the  issue  of 
Friday,  December  17, 1993,  in  the 


second  column,  under  the  SUMMARY,  in 
the  fifth  and  sixth  lines,  “and  2,2.4- 
trimethyl- 1,3-pentanediol  . 
diisobutyrate”  should  be  deleted. 

BILLING  CODE  150541-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  47 

[T.D.  8497] 

RIN  1545-AS06 

/ 

Vaccine  Floor  Stocks  Tax  of  1993 

Correction 

In  rule  document  93-28910  beginning 
on  page  62524  in  the  issue  of  Monday, 
November  29, 1993,  make  the  following 
correction: 

§§47.1-1T  through  47.1-5T  [Reserved] 
[Corrected] 

On  page  62525,  in  the  second  column, 
the  heading  “  §§47.1-5T  [Reserved],” 
should  read  “  §§47,l-lT  through  47.1- 
5T  [Reserved].” 

BILUNG  CODE  150541-0 


Monday 

February  28,  1994 
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Part  II 

Department  of 
Education _ 

34  CFR  Parts  668  and  690 
Student  Assistance  General  Provisions 
and  Federal  Pell  Grant  Program; 
Proposed  Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  668  and  690 

RIN  1840-AB85 

Student  Assistance  General  Provisions 
and  Federal  Pell  Grant  Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  Subparts  A  and  B  of  the  Student 
Assistance  General  Provisions 
regulations  and  the  Federal  Pell  Grant 
Program  regulations  to  reflect  changes 
made  by  the  Higher  Education 
Amendments  of  1992  and  the  Higher 
Education  Technical  Amendments  of 
1993  to  the  Higher  Education  Act  of 
1965,  as  amended  (HEA).  These 
proposed  regulations  would  seek  to 
improve  the  efficiency  of  Federal 
student  aid  programs  and,  by  so  doing, 
to  improve  their  capacity  to  enhance 
opportunities  for  postsecondary 
education. 

DATES:  Comments  must  be  received  on 
or  before  March  30, 1994. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Wendy  L.  Macias,  Program 
Specialist,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Regional  Office  Building  3,  room  4318), 
Washington,  DC  20202-5346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  L.  Macias.  Telephone  (202)  708- 
7888.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  6  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  In  order  to 
approve  a  postsecondary  education 
institution  to  participate  in  the  student 
financial  assistance  programs 
authorized  by  Title  IV  of  the  HEA  (Title 
rv,  HEA  programs)  and  many  other 
Federal  programs,  the  Secretary  must 
determine,  in  part,  that  the  institution 
satisfies  the  statutory  definition  of  an 
“institution  of  higher  education.”  Under 
the  HEA  and  other  Federal  statutes,  one 
element  of  that  definition  requires  ah 
eligible  institution  of  higher  education 
to  be  accredited  or  preaccredited  by  an 
accrediting  agency  recognized  by  the 
Secretary  as  a  reliable  authority  as  to  the 
quality  of  the  education  or  training 
provided  by  the  institution.  Another 
element  requires  an  eligible  institution 
to  be  legally  authorized  to  provide  an 
educational  program  beyond  the 
secondary  level  in  the  State  in  which  it 
is  located.  Thus,  the  statutory  definition 
of  an  institution  of  higher  education 


provides  the  fi-amework  for  a  shared 
responsibility  among  accrediting 
agencies.  States,  and  the  Federal 
government  to  ensure  that  the  “gate”  to 
die  Title  IV,  HEA  programs  is  opened  to 
only  those  institutions  that  provide 
students  with  quality  education  or 
training  worth  the  time,  energy,  and 
money  they  invest  in  it.  The  three 
“gatekeepers”  sharing  this 
responsibility  have  traditionally  been 
referred  to  as  “the  triad.”  While  the 
concept  of  a  triad  of  entities  responsible 
for  gatekeeping  has  had  a  long  ffistory, 
the  triad  has  not  always  worked  as 
effectively  as  it  should  to  ensure 
educational  quality,  nor  has  it  served  as 
an  effective  deterrent  to  abuse  by 
institutions  participating  in  the  Title  FV, 
HEA  programs.  For  several  years, 
certain  institutions  participating  in  the 
Title  rv,  HEA  programs  have  failed  to 
provide  students  with  education  or 
training  of  an  acceptable  level  of 
quality;  they  have  also  failed  to  treat 
students  fairly.  In  addition,  they  have 
failed  to  meet  acceptable  standards  of 
financial  responsibility  and 
administrative  capability  and  to 
adequately  protect  Title  IV,  HEA 
program  fimds  entrusted  to  them.  The 
institutions  that  have  engaged  in  these 
abusive  practices  are  not  restricted  to  a 
particular  sector  of  higher  education. 
Rather,  the  abuses  have  been  foimd  in 
all  types  of  institutions  participating  in 
the  Title  IV,  HEA  programs,  including 
those  in  the  private  non-profit  and 
public  sectors  of  higher  education  as 
well  as  those  in  the  proprietary  sector. 

At  the  same  time,  gatekeeping 
functions  have  not  been  carried  out 
effectively.  For  example,  some 
accrediting  agencies  have  not  taken 
sufficient  care  to  ensure  the  quality  of 
the  education  or  training  provided  by 
the  institutions  or  programs  they 
accredit  or  to  protect  student  interests 
when  they  accredit  particular 
institutions  or  programs.  Moreover, 
some  States  have  also  not  taken 
sufficient  care  to  ensure  the  quality  of 
the  education  or  training  provided  by 
the  institutions  they  auffiorize  or  license 
to  operate  in  the  State  or  to  protect 
student  interests.  Finally,  the  Federal 
government’s  management  of  its 
responsibilities  to  determine  eligibility 
and  to  certify  institutions  to  participate 
in  the  Title  IV,  HEA  programs  has  not 
always  been  adequate  to  prevent 
abusive  practices  at  institutions  that 
participate  in  those  programs. 

Consequently,  in  the  Higher 
Education  Amendments  of  1992,  Public 
Law  102-325,  (the  Amendments  of 
1992),  Congress  provided  for  a  new  part 
H  of  Title  rv  entitled  “Program  Integrity 
Triad.”  Under  that  part.  States  and 


accrediting  agencies  are  required  to 
assume  major  new  oversight 
responsibilities,  and  States,  accrediting 
associations,  and  the  Secretary  are 
linked  to  create  a  stronger  and  more 
coordinated  evaluation  of  institutions 
that  participate  or  wish  to  participate  in 
the  Title  IV,  HEA  programs.  The 
Secretary  believes  that  the  most 
appropriate  approach  to  this 
coordinated  evaluation  of  institutions 
by  the  three  components  of  the  triad  is 
a  complementary  one  with  each 
component  focusing  its  evaluation  on  its 
obligations  within  ffie  context  of  the 
HEA.  Thus,  the  focus  for  accrediting 
agencies  is  the  quality  of  education  or 
training  provided  by  the  institutions  or 
programs  they  accredit.  For  States, 
which  already  had  responsibility  for 
determining  that  institutions  have  the 
legal  authority  to  operate  within  the 
State,  the  HEA  added  a  new  focus: 
reviewing  institutions  that  trigger 
certain  statutory  review'criteria.  The 
focus  of  the  Secretary’s  evduation  of 
institutions  is  the  administrative  and 
financial  capacity  of  those  institutions 
to  participate  in  the  Title  IV,  HEA 
programs. 

The  statute  allocates  legal 
responsibility  among  the  entities  that 
compose  the  program  integrity  triad. 
While  the  specific  statutory 
responsibilities  for  the  three  triad 
entities  may  overlap,  when  viewed  as  a 
whole  the  triad  brings  together  in  a 
coordinated  fashion  three  different  but 
very  i^ortant  aspects  of  institutional 
reviev^lWithin  this  statutory  scheme, 
the  Secretary  has  sought  to  assure  that 
the  gatekeeping  system  operates  as 
efficiently  as  possible,  with  maximum 
integration  among  the  three  triad 
entities  and  without  unnecessary 
burden  on  postsecondary  institutions.  In 
order  to  assist  the  Secretary  in  designing 
a  final  regulation  that  achieves  these 
goals,  the  Secretary  specifically  requests 
comment  on  the  following  questions: 

(1)  In  several  areas,  the  statute 
specifically  requires  each  triad  entity  to 
evaluate  an  institution  rmder  the  same 
or  similar  standards.  For  example,  a 
SPRE  and  an  accrediting  agency  may 
establish  different  standards  for 
evaluating  the  financial  responsibility  of 
an  institution  or  for  evaluating  the 
success  of  an  institution’s  educational 
program.  Thus,  a  reviewed  institution 
would  need  to  satisfy  the  SPRE’s  and 
the  accrediting  agency’s  standards  even 
though  those  standards  address  the 
same  areas.  How  should  final 
regulations  be  structured  to  both  reduce 
the  burden  on  institutions  and  en^le 
the  triad  entities  to  carry  out  effectively 
their  statutory  functions? 
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(2)  Should  final  regulations  be  more 
explicit  in  identifying  levels, 
characteristics,  or  definitions  for  any  of 
the  assessment  or  review  criteria  that  a 
triad  entity  is  expected  to  consider  in  its 
evaluation  of  an  institution? 

Subpart  1  of  part  H  creates  a  new 
program,  the  State  Postsecondary 
Review  Program,  or  SPRP,  under  which 
State  oversight  of  institutions 
participating  in  the  Title  IV,  HEA 
programs  is  strengthened.  Subpart  2  of 
part  H  establishes  procedures  and 
criteria  under  which  the  Secretary 
recognizes  an  accrediting  agency  as  a 
reliable  authority  as  to  the  quality  of  the 
education  or  training  offered  by 
institutions  that  the  agency  accredits. 
Lastly,  subpart  3  specifies  the 
procedures  the  Secretary  uses  to 
determine  whether  an  institution  meets 
the  eligibility  requirements  and  has  the 
administrative  capacity  and  financial 
responsibility  to  administer  the  Title  IV, 
HEA  programs. 

On  January  24, 1994,  the  Secretary 
published  in  the  Federal  Register  the 
NPRMs  to  implement  the  SPRP 
provisions  in  subpart  1  of  part  H  of  the 
HEA  (59  FR  3604)  and  the  accrediting 
agency  provisions  in  subpart  2  of  part  H 
of  the  HEA  (59  FR  3578).  The 
Secretary’s  publication  of  this  NPRM 
prior  to  the  publication  of  final 
regulations  implementing  the  SPRP  and 
accreditation  provisions  provides  the 
Department  of  Education  an  opportunity 
to  coordinate  all  comments  received  on 
the  triad. 

The  provisions  of  subpart  3  that 
pertain  to  the  institutional  eligibility 
requirements  found  in  34  CFR  part  600 
have  been  addressed  in  a  Notice  of 
Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
February  10, 1994,  that  proposes 
changes  to  34  CFR  part  600.  This  NPRM 
addresses  those  provisions  of  subpart  3 
that  pertain  to  subparts  A  and  B  of  34 
CFR  part  668.  Subpart  A  contains 
definitions  appUcable  to  the  Title  fV, 
HEA  programs.  Subpart  B  contains 
requirements  for  initial  and  continued 
participation  in  the  programs.  In 
particular,  the  following  provisions  in 
this  NPRM  address  provisions  of 
subpeirt  3:  Proposed  §§  668.15  and 
668.16  delineate  the  standards  for  the 
evaluation  of  an  institution’s  financial 
responsibility  and  administrative 
capabibty,  respectively,  as  required  by 
section  498(a),  (c),  and  (d)  of  the  HEA. 
Proposed  §  668.15  also  codifies  the 
definition  of  persons  who  exercise 
substantial  control  of  an  institution 
found  in  section  498(e)  of  the  HEA. 
Proposed  §  668.12  addresses  the 
requirements  of  section  498(b)  of  the 
H^  that  requires  the  Secretary  to 


develop  a  single  application  form  to  be 
used  by  institutions  that  Avish  to  apply 
to  participate  or  to  continue  to 
participate  in  a  Title  IV,  HEA  program. 
Proposed  §  668.13  includes  the 
provisions  governing  the  requirement  of 
financial  guarantees  from  owners  found 
in  section  498(e)  of  the  HEA,  addresses 
the  provision  that  requires  the  Secretary 
to  establish  a  schedule  for  the  expiration 
of  the  approval  of  mstitutions  to 
participate  in  the  Title  IV,  HEA 
programs  found  in  section  498(g)  of  the 
HEA,  and  codifies  the  provisions 
governing  provisional  certification  of 
institutions  found  in  section  498(h)  of 
the  HEA.  Pursuant  to  sections  498(g) 
and  (h)  of  the  HEA,  proposed  §  668.26 
delineates  the  date  that  an  institution’s 
period  of  participation  would  end, 
w'hen  the  institution’s  period  of 
participation  expires,  or  the  institution’s 
provisional  certification  is  revoked. 

The  Amendments  of  1992  amended 
the  HEA  in  several  areas  relating  to  the 
participation  of  institutions  in  the  Title 
IV,  HEA  programs.  The  Student 
Assistance  General  Provisions 
regulations  contain  requirements  that 
are  common  to  educational  institutions 
that  participate  in  the  Title  IV,  HEA 
programs.  ’The  following  list 
summarizes  the  major  issues  in  this 
NPRM. 

•  Each  participating  institution  is 
subject  to  a  new  statutory  definition  of 
an  academic  year  in  which  a  full-time 
student  (with  respect  to  an 
undergraduate  course  of  study),  during 
a  minimum  30-week  period,  must 
complete:  At  institutions  that  measure 
program  length  in  credit  hours,  at  least 
24  semester  or  trimester  hours  or  36 
quarter  hours;  or  at  institutions  that 
measure  program  length  in  clock  hours, 
at  least  900  clock  hours.  Section  668.2 
proposes  to  clarify  the  terms  used  in  the 
statutory  definition  of  academic  year. 

•  The  statute  now  mandates  the 
definition  of  an  eligible  program  for 
proprietary  institutions  of  higher 
education  and  postsecondary  vocational 
institutions,  including  “short-term” 
programs  (at  least  300  but  less  than  600 
clock  hours)  that  would  be  eligible  for 
the  FFEL  programs  only.  The  statute 
requires  that  these  programs  must  have 
completion  and  placement  rates  of  at 
least  70  percent,  measured  in 
accordance  with  regulations.  Section 
668.8  proposes  me&odologies  for  those 
measurements.  The  Secretary  eventually 
may  propose  a  single  methodology 
(based  on  comments  on  this  NPRM, 
regulations  to  implement  the  Student 
Right-to-Know  Act,  and  other  NPRMs) 
to  be  used  wherever  appropriate  in 
regulations  for  the  Title  IV,  HEA 
programs.  In  accordance  with  the 


statute,  this  NPRM  contains  further 
provisions  to  evaluate  the  quality  of 
these  programs,  specifically  a 
requirement  proposed  by  the  Secretary 
that  a  program  may  not  exceed  by  more 
than  50  percent  the  minimum  number 
of  clock  hours  required  by  the  State  for 
training  in  the  recognized  occupation 
for  which  the  program  prepares 
students,  and  a  requirement  that  a 
program  be  in  existence  for  at  least  one 
year  before  applying  for  eligibility  under 
these  criteria. 

•  This  NPRM  proposes  to  add  two 
new  sections  to  codify  procedures  with 
regard  to  applications  to  participate 
initially  or  to  continue  to  participate  in 
a  Title  IV,  HEA  program  (proposed 

§  668.12)  and  procedures  by  which  the 
Secretary  certifies  that  an  institution 
meets  the  standards  in  subpart  B  of 
these  regulations  and  accordingly  may 
participate  in  a  Title  IV,  HEA  program 
(projmsed  §  668.13).  Proposed  §  668.13 
also  includes  proposed  procedures 
whereby  the  Secretary  codifies  new 
statutory  provisions  governing 
provisional  certification  procedures  for 
participation  in  a  Title  IV,  HEA 
program.  Provisional  certification 
permits  the  Secretary  to  allow  an 
institution  that  otherwise  would  not 
qualify  to  participate  in  a  Title  IV,  HEA 
program  to  participate  on  a  limited 
basis.  The  institution  is  subject  to 
shorter  periods  of  participation  than  a 
fully  certified  institution  and  does  not 
have  the  right  to  the  extensive  appeal 
proceedings  under  subpart  G  of  the 
Student  Assistance  General  Provisions  if 
the  Secretary  revokes  the  institution's 
provisional  certification.  Instead,  as 
proposed  by  the  Secretary  in  this 
NPRM,  the  institution  would  be  offered 
a  modified  appeal.  Further,  an 
institution  that  is  provisionally  certified 
may  be  monitored  more  closely  to  the 
extent  that  the  Secretary  believes  the 
institution  warrants  a  greater  degree  of 
oversight. 

•  Section  668.14  proposes  to  amend 
the  regulations  governing  program 
participation  agreements  to  include 
niunerous  new  provisions  added  by  the 
Amendments  of  1992  and  provisions 
previously  prescribed  by  the  HEA  but 
not  specifically  spelled  out  in  the 
regulations.  This  section  also  includes 
provisions  proposed  by  the  Secretary. 
This  NPRM  proposes  to  implement 
statutory  requirements  regairding 
disclosure  of  revenues  and  expenses  for 
institutions  that  offer  athletically  related 
student  aid.  This  NPRM  would  also 
address  statutory  requirements 
concerning  incentive  payments  based 
directly  or  indirectly  on  success  in 
securing  enrollments  or  financial  aid. 
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•  This  NPRM  proposes  significant 
changes  to  §  668.15  (currently  §  668.13) 
the  section  governing  the  evaluation  of 
an  institution’s  financial  responsibility. 
The  NPRM  proposes  to  strengthen  the 
factors  used  to  evaluate  an  institution’s 
financial  responsibility  and  to  reflect 
statutory  changes,  including  the 
provision  that  requires  that  any 
standards  developed  for  the 
determination  of  an  institution’s 
financial  responsibility  take  into 
account  any  differences  in  accounting 
principles  between  for-profit  and 
nonprofit  institutions.  For  example,  this 
NPRM  proposes  to  require  a  for-profit 
institution  to  have  a  ratio  of  current 
assets  to  current  liabilities  of  1.25:1  and 
a  nonprofit  institution  to  have  a  ratio  of 
current  assets  to  current  liabilities  of 
1:1.  As  the  statute  requires  the 
establishment  of  cash  reserves  sufficient 
to  ensure  repayment  of  any  required 
refunds,  the  NPRM  also  proposes  to 
require  each  institution  to  maintain  a 
minimum  cash  reserve  of  at  least  10 
percent  of  the  institution’s  total  deferred 
tuition  income  at  the  end  of  the 
institution’s  most  recent  fiscal  year. 

•  This  NPRM  proposes,  in  §  668.16 
(currently  §§  668.14  and  668.15)  to 
strengthen  and  expand  the  standards  of 
administrative  capability  for 
participating  institutions,  addressing 
areas  previously  not  regulated  or  for 
which  there  were  only  guidelines,  such 
as:  'The  maximum  time  frame  allowed  in 
the  standards  for  satisfactory  academic 
progress  for  completion  of  a  student’s 
educational  program  and  the  expansion 
of  standards  to  include  those  general 
areas  that  will  be  reviewed  by  State 
postsecondary  review  entities  (SPREs). 
The  SPRE  review  areas  are  included 
because  these  areas  may  have  a 
significant  bearing  on  an  institution’s 
administrative  capability  and  thus 
should  be  considered  as  the  Secretary 
reviews  the  administrative  capability  of 
an  institution. 

However,  the  NPRM  does  solicit 
comments  on  whether  these  additional 
proposed  standards  should  be 
implemented  across  the  board  or  be 
made  applicable  only  to  institutions  that 
meet  specific  criteria  or  thresholds,  e.g., 
institutions  with  short-term  programs 
and  institutions  with  a  history  of 
administrative  problems.  For  example, 
this  section  of  the  NPRM  includes  ^e 
proposed  requirement  that  an 
institution  that  ofiers  a  vocational 
program  of  less  than  two  years  in  length 
that  prepares  students  to  enter 
recognized  occupations  must 
demonstrate  that  the  borrower’s 
increased  annual  expected  earnings, 
based  on  completion  of  the  training, 
will  exceed  the  annual  amount  of  Title 


rv,  HEA  program  assistance  received  for 
the  programs. 

•  The  provisions  in  proposed 
§668.17  (currently  §668.15)  governing 
default  reduction  measures  reflect 
statutory  changes  made  by  the 
Amendments  of  1992  and  current 
departmental  practices.  The  provisions 
in  the  Technical  Amendments  of  1993 
that  address  institutional  appeals  of 
cohort  default  rates  are  not  included  in 
this  NPRM  and  will  be  addressed 
separately. 

•  As  mandated  by  statute,  all 
participating  institutions  are  required  to 
implement  a  fair  and  equitable  refund 
policy.  This  statutory  provision  is 
similar  to  the  requirement  for  fair  and 
equitable  refunds  prescribed  by  the 
FFEL  program  regulations  for 
institutions  that  participate  in  the  FFEL 
programs.  Section  668.22  proposes  to 
clarify  the  terms  used  in  the  statutory 
definition  of  a  fair  and  equitable  refund 
poUcy.  'The  NPRM  also  proposes  to 
mandate  a  refund  policy  (Appendix  A) 
that  an  institution  must  use  to  calculate 
a  student’s  refund  if  the  student  is  not 
entitled  to  a  pro  rata  refund  and  an 
institution’s  State  and  accrediting 
agency  do  not  have  specific  refund 
standards.  In  addition,  because  of  a  new 
statutory  provision  that  specifies  the 
order  of  return  of  refunds  to  the  Title  FV, 
HEA  programs  and  other  sources  of  aid 
vkdthout  regard  to  the  amount  of  aid 
received  finom  State  or  private  sources, 
this  NPRM  proposes  to  remove  the 
fraction  that  is  currently  used  to 
determine  the  portion  of  the  refund 
attributable  to  the  Title  FV,  HEA 
programs  and  that  attributable  to  other 
sources  of  aid. 

•  In  accordance  with  the  statute, 
institutions  will  now  be  required  to 
have  compliance  audits  every  year 
rather  than  every  two  years,  as  required 
by  current  regulations.  Section  668.23 
proposes  to  allow  institutions  that  do 
not  pose  a  great  financial  risk  to  the 
Title  IV,  HEA  programs  (i.e.,  institutions 
that  received  less  than  $100,000  in  total 
annual  funding  under  the  Title  IV,  HEA 
programs  or  have  not  had  deficiencies 
identified  in  their  most  recently 
submitted  audit  reports)  to  submit 
audits  biennially.  Further,  imder  this 
proposal,  an  institution  would  not  be 
required  to  submit  a  compliance  audit 
for  any  year  in  which  the  total  Title  FV, 
HEA  program  funds  it  received  were 
less  than  $25,000.  This  section  also 
proposes  to  extend  audit  requirements 
to  foreign  institutions. 

This  NPRM  also  contains  a  proposed 
change  to  the  Federal  Pell  Grant 
Program  regulations.  This  NPRM 
proposes  to  implement  section  487(c)(7) 
of  the  HEA  that  provides  that  an 


institution  may  ofiset  the  amount  of 
Title  FV,  HEA  program  disbursements 
against  liabilities  or  may  receive 
reimbursement  from  the  Department  for 
those  amounts  if,  in  the  course  of  £my 
audit  conducted  after  December  31, 

1988,  the  Department  discovers  or  is 
informed  of  any  Title  FV,  HEA  program 
assistance  (specifically.  Federal  Pell 
Grant  Program  funds)  that  an  institution 
has  provided  to  its  students  in 
accordance  with  program  requirements, 
but  the  institution  has  not  previously 
received  credit  or  reimbursement  for 
these  disbursements.  Although  this 
provision  relates  directly  to  the  Federal 
Pell  Grant  Program  and  is  proposed  to 
be  included  in  the  Federal  Pell  Grant 
Program  regulations,  it  is  contained  in 
Part  G  of  the  HEA  and  is  subject  to  the 
negotiated  rulemaking  process 
explained  below.  Therefore,  it  has  been 
included  in  this  NPRM  instead  of  the 
Federal  Pell  Grant  Program  NPRM, 
which  was  not  subject  to  the  negotiated 
rulemaking  process. 

Under  new  section  492  of  the  HEA, 
these  proposed  changes  are  subject  to 
the  negotiated  rulemaking  process, 
which  includes  a  requirement  for  the 
Secretary  to  convene  regional  meetings 
to  obtain  public  involvement  in  the 
development  of  proposed  regulations. 
Accordingly,  issues  related  to  these 
proposed  changes  were  discussed  in 
meetings  held  in  September  1992  in 
New  York  City;  San  Francisco;  Atlanta; 
and  Kansas  City,  Missouri,  At  these 
meetings,  the  Secretary  provided  the 
attendees  with  a  list  of  issues  to  be 
addressed  in  these  proposed 
regulations.  A  summary  of  the  responses 
of  the  attendees  is  contained  injthe 
Appendix  to  this  preamble. 

Groups  that  attended  the  regional 
meetings  nominated  individuals  to 
participate  in  the  regulation 
negotiations.  The  Swretary  selected 
regulation  negotiators  fi'om  the  names 
nominated  and  chose  negotiators  to 
reflect  all  the  groups  that  participate  in 
the  Title  FV,  HEA  programs,  such  as 
students,  student  financial  aid 
administrators,  and  various  types  of 
eligible  institutions. 

These  proposed  regulations  also 
address  statutory  changes  required  by 
the  Higher  Education  Technical 
Amendments  of  1993,  Ihiblic  Law  103- 
208  (the  Technical  Amendments  of 
1993).  Hiose  areas  affected  by  the 
Technical  Amendments  of  1993  are 
identified  in  the  discussion  of 
regulatory  changes.  'The  Secretary  notes 
that  the  statutory  changes  required  by 
the  Technical  Amendments  of  1993  are 
not  subject  to  the  negotiated  rulemaking 
process  of  section  492  of  the  HEA. 
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Regulatory  Changes 

In  accordance  with  section  492(b)  of 
the  HEA,  the  Secretary  prepared  draft 
proposed  regulations  and  negotiated  the 
provisions  of  that  draft  with  negotiators. 
The  great  majority  of  the  proposed 
changes  do  not  reflect  consensus 
reached  at  the  negotiations  (as 
consensus  was  rarely  obtained).  The 
Secretary  has  identified  in  the 
discussion  of  changes  the  areas  where 
consensus  was  reaped. 

The  following  discussion  reflects 
proposed  significant  changes  to  the 
existing  Student  Assistance  General 
Provisions  regulations  and  the  Federal 
Pell  Grant  Program  regulations. 

Proposed  changes  are  discussed  in  the 
order  in  which  they  appear  in  the 
proposed  regulatory  text.  If  a  provision 
applied  to  more  than  one  section  or  is 
induded  in  more  than  one  section,  it  is 
discussed  the  first  time  it  appears  with 
an  appropriate  reference  to  its  other 
appearances. 

Subpart  A— General 
Section  668.1  Scope 

The  Secretary  proposes  to  revise  this 
section  to  remove  vocational  school 
from  the  list  of  what  the  term  institution 
indudes,  because  vocational  schools  are 
no  longer  eligible  institutions  \mder  the 
HEA.  The  Secretary  proposes  to  revise 
this  section  to  reflect  a  listing  of 
ciurently  existing  Title  FV,  HEA 
programs  that  would  be  subject  to  part 
668.  Programs  added  to  the  list  would 
include  the  National  Early  Intervention 
Scholarship  and  Partnership, 

Presidential  Access  Scholarship,  and 
Federal  Direct  Student  Loan  programs. 
The  Income  Contingent  Loan  Program, 
which  no  longer  exists,  would  be 
removed  from  the  list  These  revisions 
reflect  statutory  changes  made  to  the 
HEA  by  the  Amendments  of  1992. 

Section  668.2  General  Definitions 

This  section  includes  definitions 
proposed  in  NPRMs  published  on 
October  4, 1993  (58  FR  51716),  and  on 
February  17, 1994  (in  part  11)  (59  FR 
8044).  Those  definitions  are:  designated 
department  official,  initiating  official, 
output  document,  show-cause  official, 
and  third-party  servicer.  The  Secretary 
will  not  repeat  the  discussion  of  those 
definitions  here. 

The  Secretary  proposes  to  remove  the 
definitions  of  Award  year.  Regular 
student,  and  State,  because  they  would 
be  included  in  34  CFR  part  600, 
governing  institutional  eligibility  imder 
die  HEA.  The  Secretary  proposed  to 
move  these  definitions  to  34  CFR  Part 
600  in  the  NPRM  published  on  February 
10, 1994  (59  FR  6446). 


The  Secretary  is  proposing  technical 
changes  to  clarify  the  definitions  of  the 
current  Title  IV,  HEA  programs  and  to 
add  definitions  of  the  newly  authorized 
Title  IV,  HEA  programs  to  conform  with 
statutory  changes  emd  for  consistency 
with  terminology  used  in  the  individual 
program  regulations.  The  Secretary  edso 
proposes  to  make  technical  changes  in 
the  definitions  of  Independent  student, 
to  reflect  statutory  changes,  and 
Enrolled,  Valid  student  aid  report,  and 
Valid  institutional  student  information 
report  for  consistency  with  other 
program  regulations.  The  Secretary 
would  move  the  definition  of 
Participating  institution  from  §  668.81  to 
this  section. 

The  Secretary  is  proposing  to  add  or 
amend  the  following  definitions: 

Academic  Year 

Section  481(d)(2)  of  the  HEA  provides 
a  definition  of  academic  year  to  be  used 
for  all  the  Title  IV,  HEA  programs.  The 
statute  specifies  that  in  an  academic 
year,  a  full-time  student  is  expected  to 
complete  at  least  twenty-foiu  semester 
or  trimester  hoiurs  or  thirty-six  quarter 
hours  at  an  institution  that  measures 
program  length  in  credit  hoius,  or  at 
least  nine  hundred  clock  homrs  at  an 
institution  that  measures  program 
length  in  clock  hours.  The  definition 
delineates  not  only  the  minimiun 
amoimt  of  work  that  a  full-time  student 
enrolled  in  an  imdergraduate 
educational  program  is  expected  to 
complete  during  an  academic  year,  but 
also  the  minimum  period  of  time  over 
which  the  work  in  any  educational 
proeram  must  be  completed. 

The  Technical  Amendments  of  1993 
specify  that  this  provision  is  only 
applicable  with  respect  to  an 
undergraduate  course  of  study.  The 
Secretary  expects  that  institutions 
would  continue  to  use  their  own 
academic  standards,  within  the 
framework  of  current  program 
regulations,  to  determine  the  amount  of 
work  full-time  graduate  and 
professional  students  are  expected  to 
complete  over  a  minimum  of  thirty 
weeks  of  instruction. 

The  minimvun  time  period  specified 
is  thirty  weeks  of  instructional  time. 

The  Technical  Amendments  of  1993 
further  amended  section  481  of  the  HEA 
definition  of  academic  year  to  provide 
that  the  Secretary  may  reduce,  for  good 
cause  on  a  case-by-case  basis,  the  30- 
week  minimum  to  not  less  than  26 
weeks  of  instructional  time  in  the  case 
of  an  institution  of  higher  education  that 
provides  a  2-year  or  4-year  program  of 
instruction  for  which  it  awards  an 
associate  or  baccalaureate  degree.  The 
Secretary  has  been  unable  to  determine 


a  definition  of  “good  cause”  that  would 
justify  using  this  authority.  In  addition, 
the  Secretary  is  concerned  that 
regulatory  standards  for  those 
reductions  would  encourage  many 
institutions  to  seek  that  treatment 
routinely  and  this  implementation 
would  result  in  the  inequitable 
treatment  of  Federal  student  aid 
recipients  from  institution  to  institution. 
Furflier,  the  Secretary  is  concerned  that 
widespread  implementation  would 
result  in  increased  costs  to  the  Title  IV, 
HEA  programs.  Therefore,  the  Secretary 
has  not  proposed  specific  criteria  to 
implement  this  technical  amendment  at 
this  time.  The  Secretary  requests 
comments  on  a  definition  of  “good 
cause"  and  ways  of  implementing  this 
provision  through  regulations  that 
address  the  Secretary’s  concerns. 

The  Secretary  has  determined  that  the 
terms  used  in  the  definition  of  academic 
year  must  be  clarified  if  the  definition 
is  to  be  well-imderstood  and  applied 
consistently.  In  determining  what 
constitutes  the  30-week  period,  the 
Secreteuy  would  count  the  period  that 
begins  on  the  first  day  of  classes  and 
ends  bn  the  last  day  of  classes  or 
examinations.  For  example,  if  an 
institution’s  first  day  of  classes  begins 
on  a  Tuesday,  the  first  week  of  the 
academic  year  would  begin  on  that 
Tuesday  and  end  the  following  Monday. 
'The  institution  would  not  begin 
counting  with  the  Simday  preceding  the 
first  day  of  classes. 

The  Secretary  proposes  that,  for 
purposes  of  this  definition,  a  week 
would  be  a  consecutive  seven-day 
period,  as  opposed  to  a  five-day  or  six- 
day  school  week  or  seven  individual 
days  that  are  spread  out  over  more  than 
one  calendar  week.  This  approach 
would  facilitate  counting  and  readily 
accommodate  institutions  that  start  and 
end  on  different  days  of  the  week. 

For  purposes  of  this  definition,  a  week 
of  instructional  time  would  be  any  week 
in  which  at  least  one  day  of  regularly 
scheduled  instruction,  examinations,  or 
preparation  for  examination  occurs.  The 
Secretary  recognizes  that  there  may  be 
certain  weeks  during  an  academic  year 
during  which  fewer  than  five  days  of 
instruction  occur.  An  institution  should 
not  be  prohibited  from  counting  those 
weeks  in  its  30-week  period,  provided  at 
least  one  day  of  regularly  scheduled 
classes  occurs  in  each  of  those  weeks. 
Further,  this  proposal  would 
accommodate  iimovative  educational 
programs  such  as  those  offered  only  on 
weekends  or  condensed  schedules.  At 
the  same  time,  the  proposal  does  not 
open  the  door  to  abuse,  because 
regardless  of  the  number  of  days  of 
study  that  occxir  in  any  week,  an 
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institution  must  still  provide  enough 
instruction  for  a  full-time  student  to  be 
able  to  earn  the  minimum  number  of 
credit  or  clock  hours  needed  to  meet  the 
definition.  Finally,  the  Secretary  would 
make  clear  that  an  institution  cannot  ' 
count,  as  instructional  time,  periods 
consisting  purely  of  noninstructional 
activities,  such  as  orientation, 
counseling,  or  vacations. 

It  should  be  noted  that  because  the 
statute  specifies  both  the  amount  of 
work  expected  to  be  completed  and  the 
minimum  timeframe  for  an  academic 
year  for  use  in  the  Title  IV,  HEA 
programs,  an  institution  might  need  to 
prorate  or  adjust  Title  IV,  HEA  program 
assistance  for  its  students.  For  example, 
if  the  span  of  time  fi'om  the  first 
scheduled  class  at  the  beginning  6f  the 
school  year  until  the  last  examination  at 
the  end  of  the  school  year  (excluding 
any  weeks  that  consist  exclusively  of 
vacation  time  and  all  other  activities  not 
directly  related  to  instruction, 
preparation  for  examinations  or 
examinations)  is  twenty-five  weeks,  the 
institution  would  need  to  make 
adjustments  in  accordance  with 
individual  program  regulations.  Because 
summer  sessions  generally  would  not  be 
long  enough  to  constitute  the  equivalent 
of  a  complete  semester  or  quarter,  as 
they  are  imder  various  current  program 
regulations.  Title  IV,  HEA  program 
funds  awarded  for  summer  sessions 
would  need  to  be  adjusted  to  reflect  the 
lengths  of  the  sessions.  A 
comprehensive  discussion  of  the 
potential  effect  of  this  new  definition  of 
academic  year  on  Federal  Pell  Grant 
calculations  may  be  foimd  in  the  NPRM 
on  the  Federal  Pell  Grant  Program  to  be 
'pubbshed  shortly. 

Full-Time  Student 

The  Secretary  believes  it  is  necessary 
to  have  a  definition  of  full-time  student 
that  is  applicable  to  all  Title  IV,  HEA 
programs.  A  definition  of  full-time 
student  is  needed  because  the  definition 
of  academic  year  is  based,  in  part,  on 
the  workload  of  a  full-time  student,  and 
because  the  term  is  used  elsewhere  for 
other  purposes  in  part  668.  The 
Secretary  has  proposed  a  definition  of 
full-time  student  that  would  be  based  on 
a  slightly  modified  definition  found  in 
the  Federal  Pell  Grant  and  the  campus- 
based  program  regulations.  This 
definition  also  would  incorporate  parts 
of  the  definition  of  full-time  student 
found  in  the  FFEL  program  regulations. 

Generally,  the  Secretary  proposes  to 
define  a  full-time  student  as  an  enrolled 
student  who  is  carrying  a  full-time 
academic  workload  (omer  than  by 
correspondence)  as  determined  by  the 
institution  tmder  a  standard  applicable 


to  all  students  enrolled  in  a  particular 
educational  program.  In  determining  a 
student’s  workload,  an  institution 
would  be  pennitted  to  include 
combinations  of  courses,  work,  research, 
or  special  studies  that  the  institution 
considers  sufficient  to  classify  the 
student  as  a  full-time  student.  Under 
this  proposal,  for  an  undergraduate 
student,  an  institution’s  minimum 
standard  must  equal  or  exceed:  (1)  12 
semester  hours  or  12  quarter  hours  per 
academic  term  in  an  educational 
program  using  a  semester,  trimester,  or 
quarter  system;  (2)  24  semester  hours  or 
36  quarter  hours  per  academic  year  for 
an  educational  program  using  credit 
hours  but  not  using  a  semester, 
trimester,  or  quarter  system  (or  the 
prorated  equivalent  for  a  program  of  less 
than  one  academic  year);  or  (3)  24  clock 
hours  per  week  for  an  educational 
program  using  clock  hours. 

Tms  definition  also  provides  for  a 
method  for  determining  full-time  status 
for  students  enrolled  in  an  educational 
program  using  both  credit  and  clock 
hours.  In  order  to  evaluate  the  combined 
workload  of  the  student,  an  institution 
could  determine  full-time  status  based 
on  the  sum  of  the  proportionate 
workload  carried  in  terms  of  credit 
hours  and  the  proportionate  workload 
carried  in  terms  of  clock  hours. 

Fiulher,  an  undergraduate  student 
could  be  considered  a  full-time  student 
if  he  or  she  undertakes  a  series  of 
courses  or  seminars  that  equals  at  least 
12  semester  hours  or  12  quarter  hours  in 
a  maximum  of  18  weeks.  For 
cooperative  education  programs,  an 
imdergraduate  student  could  be 
considered  a  full-time  student  if  the 
work  portion  of  a  cooperative  education 
program  in  which  the  amount  of  work 
performed  is  equivalent  to  the  academic 
workload  of  a  fiill-time  student. 

The  Secretary  is  particularly 
interested  in  establishing  a  minimum 
standard  for  a  full-time  academic 
workload  for  students  who  receive 
funds  imder  the  FFEL  programs. 
Currently,  for  the  purpose  of  those 
programs,  an  institution  determines 
what  a  full-time  academic  workload  is 
for  these  students.  'The  Secretary 
recognizes  that,  because  no  minimum 
requirement  for  an  academic  workload 
of  a  full-time  student  exists  under  the 
FFEL  programs,  there  is  the  potential  for 
abuse  of  FFEL  program  funds  through 
the  use  of  the  definition  of  an  academic 
veeir.  For  example,  an  institution  might 
have  educational  programs  that  eue 
measured  in  credit  hours  and  do  not  use 
academic  terms.  The  institution  could 
claim  that  it  ofiers  a  full  academic  year’s 
worth  of  work  over  a  thirty-week  period 
by  giving  a  full-time  student  a  small 


amount  of  instructibn,  which  the 
institution  claims  to  be  equivalent  to  24 
semester  or  36  quarter  hours.  *11118 
situation  would  result  in  the  receipt  of 
an  inordinately  large  amount  of  FFEL 
program  funds  for  the  amount  of  work 
actually  accomplished.  'The  Secretary 
requests  comments  on  whether,  to 
fur^er  address  this  pnitential  abuse,  he 
should  also  establish  a  weekly 
minimum  full-time  workload  for 
educational  programs  that  are  measured 
in  credit  hours  but  do  not  use  academic 
terms. 

Undergraduate  Student 

*1116  Secretary  proposes  to  add  a 
definition  of  undergraduate  student  to 
this  section.  Because  the  proposed 
definition  of  a  full-time  student  makes 
reference  to  an  undergraduate  student 
and  because  the  term  undergraduate 
student  is  used  in  other  places  in  part 
668,  the  Secretary  believes  it  is  now 
necessary  to  define  undergraduate 
student  in  this  part.  The  proposed 
definition  is  the  definition  currently 
found  in  the  Federal  Pell  Grant  and 
campus-based  program  regulations.  *rhe 
Secretary  proposes  to  define  an 
undergraduate  student  as  a  student 
enrolled  in  an  imdergraduate 
educational  program  at  an  institution 
who  has  not  earned  a  baccalaureate  or 
first  professional  degree.  The  student 
would  have  to  be  enrolled  in  an 
undergraduate  educational  program  that 
usually  does  not  exceed  4  academic 
years,  or  a  4-  to  5-academic-year 
program  designed  to  lead  to  a  first 
degree.  A  student  enrolled  in  a  program 
of  any  other  length  would  be  considered 
an  imdergraduate  student  for  only  the 
first  four  academic  years  of  that 
program. 

Section  668.8  Eligible  Program 
Admission  Requirements 

These  proposed  regulations  would 
remove  the  current  provisions  in 
§  668.8(a)(1)  (i)  through  (iv),  which 
govern  the  educational  qualifications  of 
persons  admitted  into  an  eligible 
program.  'These  qualifications  are 
appropriately  addressed  in  34  CFR 
600.4  throu^  600.6,  which  govern  the 
types  of  institutions  that  may  be  eligible 
to  apply  to  participate  in  HEA  programs. 
The  educational  quaUfications  of 
eligible  students  under  the  Title  fV, 

HEA  programs  are  also  addressed  in 
§  668.7(a)  (3)  and  (b).  Therefore,  these 
provisions  are  no  longer  needed  for 
purposes  of  defining  an  eligible 
program.  Note  that  other  provisions 
governing  the  admission  requirements 
needed  for  certain  educational  programs 
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to  qualify  as  an  eligible  program  are 
discussed  further  below. 

Definitions 

These  regulations  would  clarify  a 
nvunber  of  the  terms  used  to  determine 
an  eligible  program.  Proposed 
§  668.8(b)(1)  would  define  the 
equivalent  of  an  associate  degree  as 
either  an  associate  degree,  or  the 
successful  completion  of  at  least  a  two- 
year  program  that  is  acceptable  for  full 
credit  toward  a  bachelor’s  degree  and 
qualifies  a  student  for  admission  into 
the  third  year  of  a  bachelor’s  degree 
program.  This  definition  is  needed 
because  educational  progreuns  offered 
by  a  proprietary  institution  of  higher 
education  or  a  postsecondary  vocational 
institution  may  qualify  as  eligible 
programs  depending,  in  part,  on  * 
whether  the  programs  achnit  students 
with  the  equivalent  of  an  associate 
degree  (see  the  discussion  on  minimum 
program  lengths).  'The  definition  is 
based  on  the  provision  in  section 
1201(a)(3)  of  the  HEA  that  qualifies 
institutions  offering  2-year  transfer 
programs  for  institutional  elimbility. 

For  the  same  reason  (that  the  terms 
are  needed  to  establish  the  eligibility  of 
programs  offered  by  proprietary 
institutions  of  higher  education  and 
postsecondary  vocational  institutions — 
see  the  discussion  on  minimum 
program  lengths)  the  Secretary  proposes 
to  define  week  and  week  of  instruction. 
For  consistency,  these  terms  would  be 
the  same  as  those  proposed  to  be  used 
in  §  668.2  for  the  definition  of  academic 
year.  The  terms  are  discussed  in  detail 
there. 

It  is  important  to  note  that  short-term 
programs  (those  offering  less  than  600 
clock  hours)  that  are  eligible  imder 
current  regulations  because  they  met  the 
definition  of  vocational  school  that  used 
to  be  in  section  435  of  the  HEA,  will 
cease  to  be  eligible  when  the  final 
regulations  governing  programs  become 
effective,  unless  those  short-term 
programs  are  able  to  satisfy  these 
regulations.  Short-term  programs  that 
were  not  offered  or  were  not  eligible 
before  July  23, 1992  can  only  b^ome 
eligible  when  final  regulations  become 
effective. 

Minimum  Program  Length 

'The  proposed  regulations  would  also 
add  requirements  regarding  the 
minimum  length  of  an  eligible  program. 
Under  section  481(b)  of  the  HEA,  a 
proprietary  institution  of  higher 
education  or  a  postsecondary  vocational 
institution  must,  to  be  eligible,  provide 
an  eligible  program,  as  defined  in 
section  481(e)  of  the  HEA.  Proposed 
§  668.8(d)  would  implement  that 


definition.  The  proposed  definition 
would  supplant  the  current  regulatory 
definition  of  a  six~month  training 
program  in  34  CFR  600.2. 

Section  481(e)  of  the  HEA  provides 
for  three  types  of  eligible  programs.  ’The 
first  type  of  eligible  program  is  one  that 
must  provide  at  least  600  clock  hours, 

16  semester  or  trimester  hours  or  24 
quarter  hours  of  instruction  offered 
during  a  minimum  of  15  weeks.  The 
program  must  provide  undergraduate 
training  that  prepares  a  student  for 
gainful  employment  in  a  recognized 
occupation.  The  program  may  admit  as 
regular  students  persons  who  have  not 
completed  the  equivalent  of  an  associate 
degree. 

The  second  type  of  eligible  program  is 
one  that  must  provide  at  least  300  clock 
hours,  8  semester  hours,  or  12  quarter 
hours  of  instruction  offered  during  a 
minimum  of  10  weeks.  The  program 
must  provide  training  that  prepares  a 
student  for  gainful  emplo)m]ent  in  a 
recognized  occupation  emd  be  a 
graduate  or  professional  program  or 
admit  as  regular  students  only  persons 
who  have  completed  the  equivalent  of 
an  associate  degree.  For  the  first  time, 
this  t3q>e  of  program  may  qualify  for 
purposes  of  all  Title  FV,  HEA  programs, 
not  just  the  FFEL  programs,  as  imder 
current  regulations. 

The  third  type  of  eligible  program 
would  qualify  for  the  FFEL  programs 
only.  It  must  provide  at  least  300  but 
less  than  600  clock  hours  of  instruction 
offered  during  a  minimum  of  10  weeks. 
The  program  must  provide 
undergraduate  training  that  prepares  a 
student  for  gainful  employment  in  a 
recognized  occupation,  and  admit  as 
regular  students  some  persons  who  have 
not  completed  the  equivalent  of  an 
associate  degree.  This  type  of  program 
must  also  satisfy  regulations  of  the 
Secretary  governing  placement  rates, 
completion  rates,  and  other  criteria. 
'These  rates  and  criteria  are  discussed 
below. 

Qualitative  Factors 

Section  481(e)(2)  of  the  HEA  requires 
the  third  type  of  eligible  program  to 
have  a  verified  completion  rate  of  at 
least  70  percent  and  a  verified 
placement  rate  of  at  least  70  percent  in 
accordance  with  the  Secretary’s 
regulations  and  to  meet  other  criteria 
specified  by  the  Secretary  in 
regulations.  Proposed  §  668.8(e)  would 
implement  these  provisions.  Proposed 
§  668.8(e)(2)  would  require  an 
institution  to  substantiate  the 
calculation  of  its  completion  and 
placement  rates  by  having  Its 
independent  auditor  who  prepares  its 
compliance  audit  report  under  §  668.23 
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verify  the  accuracy  of  the  calculations. 
The  Secretary  believes  that  the  auditor’s 
assurance  of  these  calculations  would 
be  a  reliable  independent 
substantiation.  The  Secretary  also 
believes  it  is  practical  for  an  auditor  to 
check  this  information,  inasmuch  as  he 
or  she  is  already-on  site  to  perform  the 
institution’s  required  compliance  audit. 

Section  668.8  would  include  formulas 
in  paragraphs  (f)  and  (g)  for  calculating 
the  appropriate  completion  and 
placement  rates.  The  Secretary  believes 
a  single  methodology  is  desired,  and 
invites  comments  in  this  area.  'The 
Secretary  notes  that  an  NPRM 
implementing  the  Student  Right-to- 
Know  provisions  in  section  485(a)  of  the 
HEA,  which  addressed  the  calculation 
of  completion  or  graduation  rates,  was 
published  in  the  Federal  Register  on 
July  10, 1992  (57  FR  30826).  The 
Sectary  will  be  publishing  a  second 
NPRM  for  implementation  of  the 
Student  Right-to-Know  provisions 
shortly  after  publication  of  this  NPRM 
to  furdier  address  this  calculation.  'The 
Secretary  would  also  like  to  know  if  any 
proposals  relative  to  the  Student  Right- 
to-Know  Act  regarding  graduation  and 
completion  rate  calculations  should  be 
used  instead  of  the  methods  proposed 
here.  The  proposed  formulas  would  be 
based  on  the  following: 

Award  Year 

All  calculations  would  be  based  on 
enrollments,  completions,  and 
placements  during  an  award  year.  'Thus, 
an  applicable  completion  or  placement 
rate  would  be  the  rate  as  it  existed  at  the 
end  of  a  particular  award  year. 

Calculation  of  Completion  Rate 

(1)  An  institution  would  base  its 
calculation  on  the  number  of  reguleu* 
students  who  were  enrolled  in  ^e 
program  during  the  award  year.  The  rate 
calculation  is  based  on  regular  students 
because  those  students  by  definition 
intend  to  complete  a  program.  *1116 
Secretary  believes  that  inclusion  of 
other  students  would  not  provide  an 
accurate  picture  of  the  institution’s 
completion  rate. 

(2)  The  institution  would  subtract 
from  the  number  of  regular  students  the 
number  of  those  students  who,  during 
that  award  year,  withdrew  from, 
dropped  out  of,  or  were  expelled  fi’om 
the  program  and  were  entitled  to  and 
actually  received  in  a  timely  manner  in 
accordance  with  §  668.22(i)(3)  a  refund 
of  100  percent  of  their  tuition  and  fees 
(less  any  permitted  administrative  fee) 
under  the  institution’s  refund  policy. 
The  Secretary  believes  that  the 
inclusion  of  students  who  have  received 
a  100  percent  refund  at  an  institution 
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would  unduly  penalize  the  institution 
because  these  students  would  not  have 
participated  in  the  academic  component 
of  an  institution’s  program.  These 
students  are  excluded  from  the 
calculation  because  there  would  not  be 
a  loss  of  Title  IV,  HEA  program  funds 
to  the  Department  of  Education  if  the 
institution  has  refunded  all  tuition  and 
fees. 

(3)  The  institution  would  subtract  the 
number  of  students  who  were  enrolled 
in  the  program  at  the  end  of  that  award 
year. 

(4)  The  institution  would  determine 
the  number  of  regular  students  who, 
during  that  award  year,  received  the 
degree,  certificate  or  other  recognized 
education  credential  awarded  for 
successfully  completing  the  program. 

(5)  The  institution  would  aivide  the 
number  determined  in  item  (4)  by  the 
total  obtained  under  item  (3)  of  this 
section. 

This  proposed  methodology  instructs 
institutions  to  subtract  from  ^e 
denominator  all  students  who  were 
enrolled  in  the  program  at  the  end  of  the 
award  year  without  regard  to  any  time 
frame  established  for  ^e  completion  of 
the  program.  In  view  of  the  fact  that  the 
Secretary  is  addressing  the  effect  of  the 
expectation  that  a  student  complete  a 
program  in  a  reasonable  period  of  time 
on  the  calculation  of  completion  rates  in 
the  forthcoming  NPRM  concerning  the 
Student  Right-to-Know  provisions  in 
section  485(a)  of  the  HEA,  the  Secretary 
particularly  invites  comment  on 
whether  that  expectation  should  also  be 
considered  in  the  calculation  under  this 
section. 

Calculation  of  Placement  Rate 

(1)  An  institution  would  determine 
the  number  of  students  who,  during  the 
award  year,  received  the  degree, 
certificate,  or  other  recognized 
educational  credential  awarded  for 
successfully  completing  the  program. 
The  Secretary  believes  it  w'ould  not  be 
fair  or  accurate  to  include  in  the 
placement  rate  calculation  those 
students  who  have  not  yet  completed 
the  program. 

(2)  The  institution  would  subtract 
from  the  number  of  students  described 
in  item  (1)  the  number  of  those  students 
who  were  employed  by  the  institution 
either  before  or  aifter  their  receipt  of  the 
degree,  certificate,  or  other  recognized 
educational  credential.  The  Secretary 
beheves  that  excluding  employees  of  the 
institution  will  help  curb  abuse  by  those 
schools  who  may  hire  their  own 
students  in  order  to  increase  placement 
rates.  The  Secretary  specifically  requests 
comment  on  whether  there  are  methods 
of  distinguishing  legitimate  hiring  by  an 


institution  of  its  graduates  or  students 
fiom  hiriqg  simply  to  improve  the 
results  of  a  placement  rate  calculation. 

(3)  Of  the  total  obtained  under  item 
(2),  the  institution  would  determine  the 
number  of  students  who,  within  180 
days  of  the  day  they  received  their 
degree,  certificate,  or  other  recognized 
education  credential,  obtained  gainful 
employment  in  the  recognized 
occupation  for  which  they  were  trained 
or  in  a  related  comparable  recognized 
occupation  and,  on  the  date  of  diis 
calculation,  are  employed  or  have  been 
employed  for  at  least  13  weeks 
following  receipt  of  the  credential  from 
the  institution. 

The  Secretary  believes  that  only 
students  who  have  been  placed  w'ithin 
180  days  should  be  counted  in  the 
calculation.  The  Secretary  proposes  180 
days  because  it  is  consistent  with  the 
maximum  period  of  time  that  a  payment 
on  a  student’s  loan  imder  the  FFEL  loan 
program  may  be  deferred.  These  FFEL 
deferments  include  provisions  for 
deferments  for  periods  of 
unemployment.  The  Secretary  considers 
this  time  frame  to  be  adequate  and 
•  reasonable,  and  provides  ample  time  for 
an  institution  to  place  a  student. 

The  proposed  regulation  allows  an 
institution  to  include  in  its  placement 
rate  a  student  who  is  placed  in  a 
recognized  occupation  which  is 
comparable  and  related  to  the 
occupation  for  which  the  student  has 
been  trained.  For  instance,  if  a  student 
were  trained  as  an  auto  mechanic,  he 
could  be  included  in  the  placement  rate 
calculation  if  he  w'ere  placed  as  a  boat 
mechanic.  However,  if  a  student 
completed  a  retail  sales  management 
program,  he  could  not  be  included  in 
the  calculation  if  he  were  placed  as  a 
coimterman  at  a  fast  food  establishment. 

To  be  included  in  the  placement  rate, 
a  student  must  have  been  employed  for 
at  least  13  weeks  follmving  graduation 
frnm  the  institution.  The  Secretary 
believes  that  this  requirement  will  help 
stem  abuse  by  institutions  that  may 
arrange  to  have  students  hired  for  short 
term  jobs  in  order  to  boost  placement 
rates.  The  proposed  13- week  period  is 
consistent  with  the  period  of  time  a 
student  must  be  employed  to  be  counted 
in  the  calculation  of  an  institution’s 
placement  rate  imder  the  procedures 
delineated  in  current  §  668.15(g)  for  the 
app>eal  of  an  institution’s  loss  of 
participation  due  to  an  unacceptable 
cohort  default  rate. 

As  stated  above,  for  purposes  of  this 
calculation,  a  student  has  up  to  180 
days  after  he  or  she  receives  his  or  her 
degree,  certificate,  or  other  recognized 
education  credential  to  obtain  gainful 
employment  and  then  must  be 


emplojred  for  at  least  13  weeks 
following  receipt  of  the  credential  from 
the  institution.  The  Secretary 
understands  that,  because  of  the  total 
length  of  time  allowed  for  obtaining  and 
maintaining  employment,  an 
institution’s  calculations  may  not 
accurately  reflect  placement  results  for 
programs  that  are  offered  in  the  latter 
half  of  the  award  year.  The  Secretary 
specifically  requests  comments  on  ways 
to  address  this  issue. 

(4)  The  institution  would  divide  the 
number  of  students  determined  in  item 

(3)  of  this  section  by  the  total  obtained 
under  item  (2). 

'The  institution  must  maintain 
documentation  that  each  student 
described  in  item  (3)  above,  obtained 
gainfiri  employment  in  an  occupation 
for  which  he  or  she  was  trained  or  in  a 
related  occupation.  Examples  of 
satisfactory  documentation  of  a 
student’s  gainful  employment  include, 
but  are  not  limited  to — 

•  A  written  statement  from  the 
student’s  employer; 

•  Signed  copies  of  State  or  Federal 
income  tax  forms;  and 

•  Written  evidence  of  payments  of 
Social  Security  taxes. 

The  Secretary  believes  that  requiring 
institutions  to  collect  this  data  will  help 
curb  abuse  by  institutions  that  may 
overstate  their  placement  rates  in  order 
to  achieve  and  maintain  eligibility  for 
short-term  programs.  Furthermore,  to 
further  avoid  potential  abuse,  the 
Secretary  proposes  that  in  certifying  the 
accuracy  of  an  institution’s  placement 
rate,  as  required  under  §  668.8(e)(2),  the 
institution’s  auditor  should  review  the 
above  typ>es  of  documentation  collected 
by  the  institution  to  verify  each 
student’s  inclusion  in  the  placement 
rate  calculation. 

The  statute  provides  that  the 
Secretary  may  prescribe  other 
regulations  to  determine  the  quality  of 
these  programs.  Under  proposed 
§  668.8(e)(l)(iii),  to  be  eligible,  programs 
less  than  600  clock  hours  in  length  may 
not  exceed  by  more  than  50  percent  the 
minimum  number  of  clock  hours 
required  for  training  in  the  recognized 
occupation  for  whi^  the  program 
prepares  students,  as  established  by  the 
State  in  which  the  program  is  offered,  if 
the  State  has  established  such  a 
requirement.  For  example,  if  a  State 
requires  security  guard  students  to 
complete  only  300  clock  hours  of 
training,  a  security  guard  program  in 
that  state  will  not  be  eligible  if  it 
exceeds  450  clock  hours.  The  Secretary 
believes  this  regulation  will  help  cxub 
abuse  of  the  programs  by  preventing 
institutions  ^m  providing  unnecessary 
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training  to  students  in  order  to  receive 
additional  Title  IV,  HEA  program  funds. 

Proposed  §  668.8(e)(l)(iv)  requires 
that  to  be  eligible,  programs  less  than 
600  clock  hours  must  have  been  in 
existence  for  at  least  one  full  year.  The 
Secretary  believes  that  this  time  frame  is 
necessary  so  programs  may  demonstrate 
the  appropriate  completion  and 
placement  rates.  Institutions  will  be 
required  under  34  CFR  600  to  apply  for 
eligibility  of  these  programs  after  the 
one-year  requirement  is  satisfied. 

English  as  a  Second  Language 

In  addition  to  the  elements  already  in 
place  in  the  cuirrent  regulations 
regarding  English  as  a  Second  Language 
(ESL)  programs,  §  668.8(j)(2)  proposes 
that  in  order  for  an  ESL  program  to  be 
eligible,  the  institution  must  test  each 
student  at  the  end  of  the  program  to 
substantiate  that  the  student  has 
attained  adequate  proficiency  in  written 
and  spoken  English  to  use  already 
existing  knowledge,  training  or  skills. 

The  institution  will  also  be  required  to 
identify  the  test  it  gives  to  the  students 
and  the  basis  for  the  judgment  that  the 
student  has  attained  the  adequate 
proficiency.  This  proposal,  based  on 
California  law,  was  suggested  during  the 
negotiation  process  as  a  method  to  stem 
abuse  by  institutions  which  offer  ESL 
programs.  As  established  by  the  current 
regulations,  ESL  programs  which 
qualify  as  eligible  programs  are  eligible 
for  purposes  of  the  Federal  Pell  Grant 
program  only.  This  provision  remains 
unchanged. 

Subpart  B — Standards  for  Participation 
in  the  Title  IV,  HEA  Programs 

Section  668.12  Application  Procedures 

The  Secretary  proposes  to  add  a  new 
§  668.12  to  codify  the  Secretary’s 
current  practices  with  regard  to 
applications  to  participate  or  to 
continue  to  participate  in  a  Title  IV, 

HEA  program.  This  section  also  would 
include  proposed  procedures  whereby 
the  Secretary  codifies  new  statutory 
provisions  governing  applications  to 
participate  or  to  continue  to  participate 
in  a  Title  IV,  HEA  program. 

Section  498(b)  of  the  HEA  requires  the 
Secretary  to  develop  a  single  application 
form  to  be  used  by  an  institution  that 
wishes  to  apply  to  participate  or  to 
continue  to  participate  in  a  Title  IV, 

HEA  program.  The  statute  requires  that 
this  form  provide  for  the  collection  of 
various  information  and  documentation. 
First,  the  form  must  require  an 
institution  to  provide  sufficient 
information  and  documentation  to 
determine  that  the  requirements  of 
institutional  eligibility,  accreditation. 


and  the  capability  of  the  institution  are 
met. 

Second,  the  form  must  require  an 
institution  to  describe  the  relationship 
between  a  main  campus  of  an 
institution  and  all  of  its  branches.  In 
particular,  the  form  must  require  an 
institution  to  include  a  description  of 
the  student  aid  processing  that  is 
performed  by  the  main  campus  and  that 
which  is  performed  at  its  branches. 

Third,  the  form  must  require  an 
institution  to  describe  all  third-party 
servicers  of  the  institution  and  supply  a 
copy  of  any  contract  with  a  third-party 
servicer.  Finally,  the  form  must  require 
an  institution  to  provide  any  other 
information  that  the  Secretary 
determines  will  ensure  compliance  with 
Title  IV,  HEA  program  requirements 
with  respect  to  eligibility,  accreditation, 
administrative  capability  and  financial 
remonsibility. 

Currently,  the  Department  of 
Education  uses  a  single  application  form 
that  addresses  both  institutional 
eligibility  requirements  (as  foimd  in  34 
CFR  part  600)  and  the  standards  for 
certification  of  administrative  capability 
and  financial  responsibility.  In  recent 
years,  although  institutions  filed  a 
single  application  form,  they  received 
separate  notifications  of  action  from  the 
Department:  an  institutional  eligibility 
notice  and  a  certification  letter.  'This 
created  confusion  because  some 
institutions  misinterpreted  the 
institutional  eligibility  notice  also  to  be 
the  notice  informing  ^e  institution  that 
it  met  the  requirements  for 
“certification”  and  that  the  institution 
was  now  able  to  participate  in  a  Title  IV, 
HEA  program. 

In  order  to  reduce  confusion,  the 
Secretary  is  now  combining  these 
notices  of  “institutional  eligibility”  and 
“certification”,  issuing  one 
“Institutional  Approval  Notice”  to  an 
institution  that  meets  the  institutional 
eligibility  and  certification 
requirements.  The  Institutional 
Approval  Notice  advises  the  institution 
that  it  is  an  eligible  institution,  and  is 
approved  to  participate  in  the  Title  IV, 
HEA  programs  listed  in  the  Notice  and 
indicated  in  the  institution’s  program 
participation  agreement.  The  effective 
date  of  approval,  which  is  specified  in 
the  Institutional  Approval  Notice,  is  the 
date  that  the  Secretary  signs  the 
institution’s  program  participation 
agreement. 

Under  current  practice,  an  institution 
that  wishes  to  participate  in  a  Title  IV, 
HEA  program  for  the  first  time  must  first 
apply  to  the  Secretary  for  a  certification 
that  the  institution  meets  the  standards 
for  participation  found  in  Subpart  B  of 
these  regulations.  A  currently 


participating  institution  must  apply  to 
the  Secretary  for  a  certification  that  the 
institution  continues  to  meet  these 
standards  under  a  number  of  conditions. 

First,  the  institution  must  apply  for 
certification  if  the  Secretary  requests  the 
institution  to  apply.  The  Swretary 
reserves  the  ri^t  to  require  a 
participating  institution  to  apply  at  any 
time  if  the  S^retary  is  concerned  about 
the  institution’s  continued  participation 
in  a  Title  IV,  HEA  program.  Currently, 
the  Secretary  exercises  this  authority 
only  rarely,  and  generally  when  the 
Secretary  receives  reliable  information 
that  could  affect  the  institution’s 
eligibility  under  34  CTR  part  600  or  the 
institution’s  financial  responsibility  or 
administrative  capability  under  subpart 
B  of  these  regulations.  For  example,  if 
the  Secretary  receives  information  that 
an  institution  that  does  not  grant 
degrees  has  received  authorization  from 
its  State  and  accrediting  agency  to 
award  degrees,  the  Secretary  would 
require  the  institution  to  apply  under  34 
CFR  part  600  to  determine  whether  the 
institution  satisfies  the  definition  for  a 
different  type  of  institution  and 
therefore  might  be  eligible  to  apply  to 
participate  in  HEA  programs  for  which 
the  institution  earlier  was  not  qualified. 
At  the  same  time,  the  Secretary  requires 
the  institution  to  apply  for 
recertification  under  this  subpart. 
Similarly,  if  the  Secretary  receives 
reliable  information  that  could  affect 
whether  an  institution  meets  the  factors 
of  financial  responsibility  in  this 
subpart,  the  Secretary  requires  the 
institution  to  apply  for  recertification. 
The  Secretary  does  not  intend  to 
exercise  this  authority  more  fiequently 
than  under  current  practice. 

Second,  a  participating  institution 
must  apply  for  certification  if  the 
institution  wishes  to  include  in  its 
participation  a  branch  campus  (as  that 
term  would  be  defined  in  34  CFR  part 
600)  or  another  location  that  offers  100 
percent  of  an  educational  program. 
Adding  a  branch  campus  or  additional 
location  that  offers  100  percent  of  an 
educational  program  can  have  a  great 
effect  on  the  ability  of  an  institution  to 
continue  to  participate  in  the  Title  IV, 
HEA  programs.  The  Secretary  considers 
it  is  appropriate  to  scrutinize  the  effect 
of  such  an  addition.  In  particular,  the 
Secretary  believes  it  is  necessary  to 
examine  whether  the  institution  has  the 
financial  resources  and  the 
administrative  capability  necessary  to 
support  such  an  addition. 

A  number  of  circumstances  that  could 
affect  an  institution’s  participation  in  a 
Title  IV,  HEA  program  do  not,  under  the 
Secretary’s  current  practice,  require  the 
institution  automatically  to  apply  for 
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recertification  under  subpart  B  of  these 
regulations.  Instead,  these 
circumstances  require  the  institution  to 
notify  the  Secretary,  and,  if  necessary, 
provide  specified  information  about  the 
circumstances.  These  circiunstances 
parallel  many  of  those  described  in  34 
CFR  part  600  requiring  the  institution  to 
notify  the  Secretary  of  changes  that 
could  affect  the  institution’s  eligibility. 
Based  on  that  notification  and 
information,  the  Secretary  determines 
whether  the  institution  must  apply  for 
recertification.  If  the  institution  need 
not  apply,  the  Secretary  notifies  the 
institution  imder  the  provisions  of  34 
CFR  600.30  that  the  institution 
continues  to  be  eligible  and 
participating.  If  the  Secretary  needs 
further  information  to  make  that 
determination,  the  Secretary  requests 
additional  information  from  the 
institution  or  requires  the  institution  to 
apply  for  recertification.  These 
procedures  apply  to  the  following 
circumstances:  (1)  A  change  in  name, 
address,  or  location  of  the  institution  or 
one  of  the  institution’s  locations;  and  (2) 
the  inclusion  in  an  institution’s 
participation  of  a  location  that  offers 
less  than  100  percent  but  at  least  50 
percent  of  an  educational  program.  In 
making  the  determination  that  the 
institution  must  apply  for  approval,  the 
Secretary  takes  into  account  the 
institution’s  ability  to  provide 
adequately  education  or  training  at  the 
location,  including  such  factors  as  the 
percentage  of  an  educational  program 
offered  at  the  location  and  the  financial 
and  administrative  capabiUty  of  the 
institution. 

Under  current  practice  and  under 
these  proposed  regulations,  a 
participating  institution  that  wishes  to 
include  in  its  participation  a  location 
that  offers  less  than  50  percent  of  an 
educational  program  need  not  provide 
any  notification  or  application  to  the 
Secretary,  imless  the  Secretary  so 
requests. 

Third,  a  participating  institution  must 
apply  for  certification  if  the  institution 
wishes  to  continue  to  participate  in  a 
Title  rv,  HEA  program  following  a 
change  in  ovraership  that  results  in  a 
change  in  control.  The  regulations 
governing  institutional  eligibility  (34 
CFR  part  600)  contain  the  requirements 
governing  institutions  that  change 
ownership  resulting  in  a  change  of 
control. 

New  section  498(g)  of  the  HEA 
requires  the  Secretary  to  establish  a 
schedule  for  the  expiration  of  the 
approval  of  institutions  to  participate  in 
the  Title  IV,  HEA  programs.  Once  this 
schedule  is  in  place,  each  program 
participation  agreement  will  have  a 


specific  expiration  date.  To  continue 
participating  in  the  Title  IV,  HEA 
programs  beyond  the  expiration  date  of 
its  program  participation  agreement,  an 
institution  will  need  to  apply  for  and  be 
granted  approval  for  continued 
participation.  The  Secretary  will  notify 
an  institution  well  in  advance  of  the 
expiration  date  of  the  institution’s 
program  participation  agreement  that 
the  institution  must  apply  for  and  be 
granted  continued  participation.  If  an 
institution  does  not  apply  for  or  is  not 
granted  approval  for  continued 
participation  by  the  expiration  date  of 
the  institution’s  program  participation 
agreement,  the  institution’s 
participation  in  the  Title  IV,  HEA 
programs  would  expire  on  that 
expiration  date.  In  ^is  case,  the 
Secretary  may  choose  to  provisionally 
certify  the  institution.  Provisional 
certification  will  be  addressed  in  more 
detail  later  in  this  discussion. 

The  proposed  regulations  would 
specify  that  em  institution  that  applies 
for  participation  in  any  Title  IV,  HEA 
program  must  apply  on  the  form 
prescribed  by  the  Secretary  and  provide 
all  information  and  documentation 
requested  by  the  Secretary.  'The 
Secretary  would  like  to  clarify  that  an 
institution  may  be  asked  to  supply 
additional  information  in  support  of  its 
application  after  its  initial  submission. 
This  does  not  represent  a  change  from 
current  procedures. 

Section  666.13  Certification 
Procedures 

Ciurently,  the  Secretary  informally 
refers  to  the  procedures  by  which  the 
Secretary  certifies  that  an  institution 
meets  the  standards  in  subpart  B  of 
these  regulations  and  accordingly  may 
participate  in  a  Title  IV,  HEA  program 
as  the  “certification  procedures.’’  The 
Secretary  proposes  to  add  a  new 
§668.13  to  codify  these  procedures. 

This  section  also  would  include 
proposed  procedures  whereby  the 
Secretary  codifies  new  statutory 
provisions  governing  certification  and 
provisional  certification  procedures  for 
participation  in  a  Title  IV,  HEA 
program. 

Clearly,  an  institution  may  not  be 
certified  imless  the  institution  is  eligible 
under  the  provisions  of  34  CFR  part  600. 
Further,  this  section  would  make  clear 
that  an  institution  could  be  certified 
only  if  the  institution  meets  all  the 
applicable  standards  for  participation  in 
subpart  B  of  these  regulations. 

Finally,  because  the  requirement  that 
each  time  an  institution  seeks  to  begin 
to  participate  in  a  Title  IV,  HEA 
program  the  specified  individuals  must 
complete  “precertification  training” 
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provided  by  or  approved  by  the 
Secretary  is  a  certification  requirement, 
the  Secretary  proposes  to  move  this 
requirement  from  the  current  §  668.12 
(Institutional  participation  agreement) 
to  this  section.  The  Secretary  proposes 
to  amend  this  requirement  to  clarify  that 
an  institution  subject  to  this  training 
requirement  may  not  begin  participation 
until  the  individuals  have  completed 
the  training.  Under  current  regulations, 
the  Secretary  specifies  that  an 
institution  may  request  an  on-site 
review  (instead  of  electing  to  use  the 
precertification  training  procedures) 
before  beginning  its  participation. 

In  accordance  with  section  498(g)  of 
the  HEA,  the  Secretary  proposes  to 
delineate  the  period  for  which  an 
institution  may  participate  in  a  Title  IV, 
HEA  program.  Generally,  this  period  is 
the  maximum  of  four  years  permitted  by 
the  HEA;  however,  the  Secretary  may 
specify  a  shorter  period  as  the  Secretary 
deems  necessary. 

Section  498(h)  of  the  HEA  permits  the 
Secretary  to  provisionally  certify  an 
institution  to  participate  in  a  Title  IV, 
HEA  program  in  a  number  of 
circumstances.  Provisional  certification 
permits  the  Secretary  to  allow  an 
institution  that  otherwise  would  not 
qualify  to  participate  in  a  Title  IV,  HEA 
program  to  participate.  However, 
because  such  an  institution  cannot  meet 
all  the  requirements  for  “full” 
certification,  the  institution’s 
participation  would  be  limited.  For 
example,  an  institution  that  is 
provisionally  certified  could  be 
monitored  more  closely  to  the  extent 
that  the  Secretary  believes  the 
institution  warrants  a  greater  degree  of 
oversight.  Further,  in  accordance  with 
the  statute,  an  institution  that  is 
provisionally  certified  is  subject  to 
shorter  periods  of  participation  than  a 
fully  certified  institution.  The  Secretary 
notes  that  these  limitations  may  vary, 
within  the  limits  of  the  statute,  to 
address  the  specific  circumstances  of 
the  institution.  Finally,  under  the  terms 
of  provisional  certification,  an 
institution  will  not  have  the  right  to  a 
formal  appeal,  under  subpart  G  of  this 
part  if  the  Secretary  revokes  the 
institution’s  provisional  certification; 
instead,  the  Secretary  proposes  to  offer 
the  institution  a  modified  appeal.  These 
limitations  are  addressed  in  more  detail 
later  in  this  discussion. 

Under  section  498(h)  of  the  HEA,  the 
Secretary  may  provisionally  certify  an 
institution  that:  (1)  Applies  for  initial 
participation  in  any  Title  IV,  HEA 
program;  (2)  has  its  administrative 
capability  or  financial  responsibility 
determined  by  the  Secretary  for  the  first 
time;  (3)  imdergoes  a  change  of 
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ownership;  (4)  seeks  to  renew  its 
certiHcation  and  jeop^dizes  its  ability 
to  perform  its  financial  responsibilities 
by  not  meeting  the  factors  of  financial 
responsibility  or  standards  of 
administrative  capability  in  proposed 
§§  668.15  and  668.16  (and  whose 
participation  has  been  limited  or 
suspended  under  subpart  G  of  this  peirt, 
or  voluntarily  enters  into  provisional 
certification);  or  (5)  is  a  participating 
institution  that  was  accredited  or 
preaccredited  by  a  nationally  recognized 
accrediting  agency  on  the  day  before  the 
Secretary  withdrew  recognition  of  that 
agency.  In  addition,  the  Secretary  is 
proposing  to  add,  to  the  list  of 
institutions  that  may  be  provisionally 
certified,  an  institution  that  allowed  its 
specified  period  of  participation  to 
expire  without  reapplying  and 
qualifying  for  participation  in  time. 

The  Secretary  intends  to  use 
provisional  certification  as  a  mechanism 
for  monitoring  an  institution  that  has 
not  previously  participated  or  one  that 
has  changed  ownership,  until  it  has 
time  to  establish  a  track  record.  In 
keeping  with  current  practice,  the 
Secretary  does  not  intend  to  certify  any 
initial  applicant  until  it  has  successfully 
completed  a  period  of  provisional 
certification.  Because  many  of  the 
requirements  for  certification  cannot  be 
met  until  an  institution  has  participated 
in  the  Title  IV,  HEA  programs  for  a 
period  of  time,  an  initially  participating 
institution  would  still  have  the 
opportunity  to  participate  while 
establishing  a  record  diat  demonstrates 
compliance  with  all  of  the  proposed 
current  standards  for  participation.  The 
Secretary  notes  that  certain  factors  of 
financial  responsibility  and 
administrative  capabihty,  such  as 
requirements  governing  the  appropriate 
handling  of  Title  IV,  HEA  program 
funds  and  timely  submission  of  required 
audits  and  other  reports,  cannot  be 
judged  until  an  institution  has  Title  IV, 
HEA  program  funds  to  administer.  In 
these  cases,  instead  of  certifying  that  an 
institution  meets  all  the  standards  of 
subpart  B,  the  Secretary  certifies  that  an 
institution  has  demonstrated  that  it 
meets  all  the  standards  it  can  currently 
and  that  it  will  be  able  to  meet  all  the 
standards  in  subpart  B  to  qualify  it  for 
full  certification  within  a  period  of  time 
specified  by  the  Secretary.  Such  an 
institution  will  receive  a  modified 
program  participation  agreement.  For 
the  same  reasons,  the  S^retary  also 
intends  to  use  provisional  certification 
for  all  institutions  that  undergo  a  change 
of  ownership.  Provisional  certification 
would  permit  them  to  partici(>ate  in 
Title  IV,  HEA  programs  while 


demonstrating  over  time  that  they  can 
meet  the  standards  for  participation 
under  the  new  ownership. 

In  addition,  the  HEA  provides  that  the 
Secretary  may  use  provisional 
certification  for  institutions  that  are 
currently  participating  who  will  have 
their  financial  responsibility  and 
administrative  capability  determined  for 
the  first  time.  Some  institutions  have 
been  participating  in  the  Title  IV,  HEA 
programs  since  before  the  establishment 
of  the  financial  responsibility  and 
administrative  capability  standards,  and 
have  never  imdergone  a  certification 
review.  These  institutions  may  be 
allowed  the  time  necessary  to  establish 
that  they  can  remedy  any  deficiencies 
found  and  meet  the  standards  for 
participation. 

Finally,  under  the  provisions  of  the 
Technical  Amendments  of  1993,  the 
Secretary  may  provisionally  certify  a 
participating  institution  that  is 
undergoing  a  certification  review  if  the 
Secretary  believes  that  the  institution  is 
in  a  financial  or  administrative  position 
that  could  jeopardize  the  institution’s 
ability  to  perform  its  financial 
responsibilities  under  its  program 
participation  agreement.  The  Secretary 
may  provision^ly  certify  an  institution 
under  this  provision  if  the  institution’s 
participation  has  been  limited  or 
suspended  imder  subpart  G  of  this  part, 
or  voluntarily  enters  into  provisional 
certification.  Thus,  the  Secretary 
proposes  to  use  provisional  certification 
as  a  probationary  period  for  some 
participating  institutions,  if  the 
Secretary  determines  that  the 
institutions  are  capable  of  meeting  the 
standards  for  full  certification  by  the 
end  of  that  period.  For  example,  the 
Secretary  might  find  that  an  institution 
applying  for  recertification  on  its  own 
fails  to  meet  one  of  the  standards  in 
proposed  §  668.15.  If  the  Secretary 
determines  that  the  failure  could 
jeopardize  the  institution’s  ability  to 
,meet  its  financial  responsibilities,  such 
as  the  payment  of  refcnds,  the  Secretary 
would  provisionally  certify  the 
institution. 

Finally,  the  Secretary  proposes  to  use 
provisional  certification  for  institutions 
that  seek  a  renewal  of  participation  in 
a  Title  IV,  HEA  program  after  the 
expiration  of  a  prior  period  of 
participation  in  that  program.  The 
Secretary  will  examine  the  reasons  for 
the  lapse  in  participation  to  determine 
if  additional  safeguards  are  necessary 
for  the  institution  to  demonstrate  that  it 
is  capable  of  resuming  its  participation 
in  the  Title  IV,  HEA  programs. 

The  Secretary  does  not  intend  to 
certify  an  institution  provisionally  if  the 
institution  does  not  meet  the  financial 


responsibility  standards,  unless  the 
institution  provides  the  Secretary  with 
certain  additional  financial  guarantees 
of  its  ability  to  continue  operating.  The 
Secretary  believes  that  additional 
financial  guarantees  are  necessary  in 
that  situation  to  ensure  that  funds  may 
be  available  to  repay  liabilities  or  to  pay 
required  refunds  that  could  arise  under 
the  Title  IV,  HEA  programs.  The 
Secretary  generally  does  not  intend  to 
certify  an  institution  provisionally  if  the 
institution  does  not  meet  the  general 
standards  of  financial  responsibility  or 
the  exceptions  to  the  general  standards 
of  financial  responsibility  under 
proposed  §  668.15(d)  imless  the 
institution  meets  three  additional 
conditions.  First,  the  institution  would 
have  to  demonstrate  to  the  satisfaction 
of  the  Secretary  that  it  has  sufficient 
financial  and  administrative  resources 
to  participate  in  the  Title  IV,  HEA 
programs  under  a  funding  arrangement 
other  than  the  Department  of 
Educations’s  standard  advance  funding 
arrangement.  For  example,  the 
institution  could  be  funded  through  an 
escrow  arrangement  where  an  approved 
third  party  controls  the  institution’s 
access  to  Title  IV,  HEA  program  funds. 
The  Secretary  believes  that  it  is 
necessary  for  the  Department  of 
Education  to  have  the  added  control 
over  Title  IV,  HEA  program  funds 
provided  by  an  escrow  arrangement. 
Second,  the  institution  would  have  to 
submit  to  the  Secretary  a  letter  of  credit 
payable  to  the  Secretary  equal  to  not 
less  than  10  percent  of  the  Title  IV,  HEA 
program  funds  received  by  the 
institution  during  the  last  complete 
award  year  for  which  figures  are 
available;  the  Secretary  believes  that  10 
percent  of  an  institution’s  Title  IV,  HEA 
program  funds  is  the  minimum 
necessary  to  ensure  repayment  of 
liabilities  that  may  be  identified  during 
the  institution’s  period  of  provisional 
certification.  Further,  the  ^cretary 
believes  that  the  amount  of  Title  IV, 
HEA  program  funds  received  by  an 
institution  during  the  last  complete 
award  year  for  which  figures  are 
available  provides  the  most  accurate 
indication  of  the  amount  of  Title  IV, 
HEA  program  funds  the  institution  will 
use  in  the  next  award  year.  Third,  the 
institution  would  have  to  demonstrate 
that  it  has  met  all  of  its  financial 
obligations  during  the  preceding  two 
award  years,  including  (but  not  limited 
to)  the  payment  of  required  refunds  and 
repayments  to  the  Secretary  for 
liabilities  and  debts  incurred  in 
programs  administered  by  the  Secretary, 
'The  Secretary  believes  that  an 
institution  that  could  meet  this 
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proposed  standard  has  established  a 
track  record  for  meeting  its  financial 
obligations. 

The  Secretary  notes  that  an  institution 
that  is  applying  for  initial  participation 
in  the  Title  IV,  HEA  programs  could  not 
satisfy  the  proposed  requirement  that 
the  institution  submit  to  the  Secretary  a 
letter  of  credit  payable  to  the  Secretary 
equal  to  not  less  than  10  percent  of  the 
Title  IV,  HEA  program  funds  received 
by  the  institution  during  the  last 
complete  aweird  year  for  which  figiues 
are  available  because  the  institution 
would  not  have  received  any  Title  IV, 
HEA  program  funds  during  the  last 
award  year.  The  Secretary  requests 
comments  on  a  comparable  way  to 
determine  the  amount  of  a  letter  of 
credit  for  an  institution  that  is  applying 
for  initial  participation  in  the  Title  IV, 
HEA  programs. 

The  Secretary  also  would  impose 
additional  conditions  on  any  institution 
that  has  not  been  considered  financially 
responsible  under  proposed  §  668.15  at 
any  time  within  the  past  five  years,  or 
if  the  institution  is  not  considered 
financially  responsible  for  one  of  the 
following  reasons  (as  delineated  in 
§  668.15(c)(2)):  (1)  The  institution  has 
been  hmited,  suspended,  terminated  or 
entered  into  a  settlement  agreement  to 
resolve  such  an  action  by  the  Secretary 
or  a  guaranty  agency  within  the 
preceding  five  years;  (2)  the  institution 
had  an  audit  -finding  during  its  two  most 
recent  audits,  or  a  program  review 
finding  during  its  two  most  recent 
program  reviews,  that  resulted  in  the 
institution’s  being  required  to  repay  an 
amoimt  greater  than  five  percent  of  the 
Title  IV,  HEA  funds  that  the  institution 
received  for  any  award  year  covered  by 
the  audit  or  the  program  review;  or  (3) 
the  institution  failed  to  address 
satisfactorily  any  compliance  problems 
identified  in  program  review  or  audit 
reports  based  upon  a  final  decision  of 
the  Secretary. 

An  institution  in  these  categories 
could  only  be  provisionally  certified  if, 
in  addition  to  meeting  whatever 
conditions  the  Secretary  might 
reasonably  require  of  a  provisionally 
certified  institution,  the  institution 
satisfied  one  of  the  follorving 
conditions.  First,  the  institution,  or  one 
or  more  persons  or  entities  that  the 
Secretary  determines  to  exercise 
substantial  control  over  the  institution, 
or  both,  would  have  to  submit  to  the 
Secretary  finemcial  guarantees  in  an 
amoimt  determined  by  the  Secretary  to 
be  sufficient  to  satisfy  the  institution’s 
potential  liabilities  arising  from  the 
institution’s  participation  in  the  Title 
IV,  HEA  programs.  Second,  one  or  more 
persons  or  entities  that  the  Secretary 


determines  to  exercise  substantial 
control  over  the  institution  would  have 
to  agree  to  be  jointly  or  severally  liable 
for  any  liabilities  arising  from  the 
institution’s  participation  in  the  Title 
IV,  HEA  progreims  and  any  civil  and 
criminal  monetary  penalties  authorized 
under  Title  IV  of  the  HEA.  The  law 
permits  the  Secretary  to  impose  these 
conditions  on  these  institutions;  the 
Secretary  is  announcing  that  he  would 
always  impose  them,  bwause  these 
circumstances  are  indicative  that  extra 
protection  is  needed  for  the  institution 
and  their  students  to  be  permitted  to 
benefit  from  the  use  of  Title  IV,  HEA 
program  funds. 

Generally,  provisional  certification 
may  be  granted  for  a  period  of  no  longer 
than  three  award  years.  In  accordance 
with  section  498(h)  of  the  HEA,  an 
institution  that  is  applying  for  initial 
participation  may  be  provisionally 
certified  for  a  period  of  no  longer  than 
one  award  year.  A  participating 
institution  that  was  accredited  or 
preaccredited  by  a  nationally  recognized 
accrediting  agency  on  the  day  before  the 
Secretary  withdrew  the  Secretary’s 
recognition  of  that  agency  may  be 
provisionally  certified  for  no  longer 
than  18  months  after  the  date  that  the 
Secretary  withdrew  that  recognition. 

The  Secretary  has  the  authority  to 
specify  a  shorter  period  of  provisional 
certification,  as  necessary. 

In  accordance  with  section  498(h)  of 
the  HEA,  the  Secretary  may  revoke  an 
institution’s  participation  in  the  Title 
IV,  HEA  programs,  at  any  time  before 
the  end  of  a  period  of  provisional 
certification,  if  the  Sectary  determines 
that  the  institution  is  unable  to  meet  its 
responsibilities  under  its  program 
participation  agreement.  If  the  Secretary 
makes  that  determination,  the  Secretary 
would  notify  the  institution  of  the 
determination  by  mail,  unless  the 
Secretary  chooses  more  expeditious 
means,  and  revocation  would  take  effect 
on  date  that  notice  is  mailed.  The  , 
institution  would  have  to  adhere  to  the 
requirements  of  proposed  §  668.26 
which  describes  the  consequences  of 
revocation. 

Under  the  terms  of  the  provisional 
certification,  the  institution  does  not 
have  the  right  to  a  formal  appeal  under 
subpart  G  of  this  part  before  the 
revocation  takes  effect.  However,  the 
Secretary  proposes  to  allow  the 
institution  to  submit  a  written  request  to 
reconsider  the  revocation  within  20 
days  of  the  institution’s  receipt  of  the 
Secretary’s  notice,  after  the  revocation 
takes  effect.  The  institution’s  request  for 
reconsideration  would  have  to  include 
written  evidence  that  the  revocation  is 
unwarranted. 


If  the  Secretary  decides  that  the 
revocation  is  unwarranted,  the 
institution’s  provisional  certification 
would  be  reinstated  in  accordance  with 
the  time,  terms,  and  conditions  set  out 
in  the  institution’s  original  provisional 
certification.  If,  after  consideration  of 
the  institution’s  submission,  the 
Secretary  denies  the  institution’s 
request,  the  institution  would  not  be 
permitted  to  reapply  for  participation  in 
the  Title  IV,  HEA  programs  before  at 
least  18  months  after  the  revocation  or 
the  expiration  of  any  debarment  or 
suspension  of  the  institution,  whichever 
is  later.  Generally,  an  institution  whose 
participation  has  been  terminated 
because  the  institution’s  provisional 
certification  was  revoked  would  be  able 
to  apply  for  reinstatement  after  18 
months.  However,  a  debarment  or 
suspension  under  E.0. 12549  or  the 
FAR  can  last  3  or  more  years.  This 
change  w’ould  eliminate  any  doubt  that 
a  debarred  or  suspended  institution  may 
apply  for  reinstatement  of  the 
institution’s  participation  during  the 
period  of  a  debarment  or  suspension. 
The  Secretary  will  not  accept  any 
application  by  a  debarred  or  suspended 
institution  until  the  debarment  or 
suspension  has  expired  or  been 
removed. 

Section  668.14  Program  Participation 
Agreement. 

The  Secretary  proposes  to  redesignate 
§  668.12  as  §  668.14.  This  section 
includes  provisions  dealing  with  third- 
party  servicers  that  were  proposed  in 
the  NPRM  published  on  February  17, 
1994  (in  part  II).  The  Secretary  will  not 
repeat  the  discussion  of  those 
provisions  here. 

Current  regulations  governing 
program  participation  agreements  state 
only  the  basic  terms  of  participation  in 
the  Title  IV,  HEA  programs  and  the 
purpose  and  scope  of  the  agreement 
between  the  Secretary  and  individual 
institutions.  All  of  the  specific 
provisions  of  the  program  participation 
agreement  that  are  listed  in  section 
487(a)  of  the  HEA  are  not  restated  in  the 
regulations.  Instead,  all  the  specific 
statutory  provisions  are  included  in  the 
actual  agreement  signed  between  the 
Secretary  and  individual  institutions. 
The  Secretary  proposes  to  revise  this 
section  of  the  regulations  to  include  not 
only  the  new  provisions  of  program 
participation  agreements  added  by  the 
Amendments  of  1992,  but  also  those 
provisions  previously  prescribed  by  the 
HEA  but  not  specifically  spelled  out  in 
this  section.  The  Secretary  will  specify 
which  proposed  changes  have  been 
made  to  this  section  as  a  result  of  the 
Amendments  of  1992  to  distinguish 
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them  from  the  provisions  that  the 
Secretary  proposes  to  add  that  already 
existed  imder  the  HEA,  but  have  not 
been  codified  in  regulations. 

The  additional  provisions  of  program 
participation  agreements  enumerated  in 
the  HEA,  as  well  as  other  changes  the 
Secretary  is  proposing  in  order  to  clarify 
what  the  agreements  cover  and  to  reflect 
new  procedures  and  statutory  language, 
are  described  below. 

By  providing  a  comprehensive  list  of 
the  provisions  of  the  basic  program 
participation  agreement  in  one  section, 
thus  making  reference  to  ail  the 
provisions  more  convenient,  the 
Secretary  hopes  to  facilitate  institutions' 
understanding  of  their  responsibilities 
with  respect  to  initial  and  continued 
participation  in  the  Title  IV,  HEA 
programs. 

The  Secretary  proposes  to  clarify  the 
scope  of  the  program  participation 
agreement.  By  signing  a  program 
participation  agreement,  an  institution 
indicates  it  understands  that  its  initial 
or  continued  participation  in  the  Title 
rv,  HEA  programs  is  contingent  on 
compliance  with  the  Student  Assistance 
General  Provisions  regulations,  the 
regulations  of  the  specific  Title  IV,  HEA 
programs  in  which  the  institution 
participates,  and  any  additional 
requirements  specific  to  that  institution 
that  the  Secretary  requires  the 
institution  to  meet.  Fxirther,  the 
Secretary  proposes  to  make  clear  the 
long-standing  practice  that  the  program 
participation  agreement  applies  to  each 
branch  or  other  additional  location  of 
the  institution  that  meets  the  applicable 
requirements  of  the  Student  Assistance 
General  Provisions,  tinless  the  Secretary 
specifies  otherwise. 

The  Secretary  proposes  to  specify  that 
by  entering  into  a  program  participation 
agreement  the  institution  agrees  to 
comply  not  only  with  statutory  and 
regulatory  requirements,  but  also  with 
any  special  arrangement,  agreement,  or 
limitation.  The  proposed  expansion  of 
this  provision  is  necessary  to  make  it 
clear  that  if  it  is  to  participate  in  a  Title 
rv,  HEA  program,  an  institution  must 
adhere  not  only  to  those  requirements 
listed  in  the  statute  and  regulations,  but 
to  any  conditions  of  provisional 
certification,  any  limitation  imposed  on 
the  institution  to  which  the  institution 
has  agreed,  or  any  other  special 
arrangement  that  the  institution  makes 
pursuant  to  statutory  or  regulatory 
authority  under  Title  IV  of  the  HEA.  The 
Secretary  also  believes  it  is  necessary  to 
clarify  the  Secretary’s  longstanding 
interpretation  that  to  begin  or  continue 
to  participate  in  a  Title  IV,  HEA 
program,  an  institution  must  comply 


with  each  requirement  applicable  to  that 
program,  not  just  selected  provisions. 

The  Secretary  proposes  to  add  a 
clause  specific^ly  requiring  that 
institutions  that  receive  Title  IV,  HEA 
program  funds  under  an  advance 
payment  method  must  time  their 
requests  for  funds  to  meet  immediate 
programs  needs.  The  Secretary  finds 
that  this  addition  is  necessary  because, 
in  the  absence  of  this  specifically  stated 
requirement,  too  many  institutions  have 
drawn  down  funds  in  excess  of 
immediate  need,  thereby  adding 
uimecessarily  to  the  Federal  debt  by 
causing  the  Treasury  to  incur  interest 
costs  on  funds  given  to  institutions  that 
were  not  required  to  meet  immediate 
needs. 

The  Amendments  of  1992,  as  clarified 
by  the  Technical  Amendments  of  1993, 
has  removed  the  requirement  that  an 
institution  may  not  request  from  or 
charge  any  student  a  fee  for  processing 
or  handling  the  Federal  Student 
Assistance  Report,  to  conform  with 
other  statutory  provisions  of  the 
Amendments  of  1992  that  eliminated 
previous  references  to  that  report.  The 
Secretary  would  remove  the 
corresponding  regulatory  language  from 
this  section.  No  change  has  been  made 
to  the  general  requirement  that  an 
institution  may  not  request  from  or 
charge  any  student  a  fee  for  processing 
or  handling  any  application,  form,  or 
data  required  to  determine  a  student’s 
eligibility  for,  and  amount  of.  Title  IV, 
HEA  program  assistance. 

In  accordance  with  the  HEA,  an 
institution  must  establish  and  maintain 
necessary  administrative  and  fiscal 
procedures  and  records  to  ensure  proper 
and  efficient  administration  of  Title  IV, 
HEA  program  funds  that  the  institution 
receives  from  the  Secretary  or  from 
students.  Further,  the  Amendments  of 
1992  require  that  the  institution 
provide,  upon  request  and  in  a  timely 
manner,  information  relating  to  its 
administrative  capability  and  financial 
responsibility  of  the  institution  to  the 
Secretary,  the  appropriate  State 
postsecondary  review  entity  designated 
imder  Part  H  of  Title  IV  of  the  HEA,  any 
applicable  guaranty  agency  under  the 
FFEL  programs,  and  the  institution’s 
accrediting  agency  or  agencies.  The 
Secretary  proposes  to  add  to  this  list  of 
agencies  the  institution’s  State  agency 
with  legal  jurisdiction  over  the 
institution  and,  where  appropriate,  the 
State  agency  recognized  by  the  Secretary 
for  the  approval  of  public  postsecondary 
education  as  an  alternative  to 
accreditation  or  preaccreditation.  The 
Secretary  believes  that  it  is  important 
that  these  agencies  also  have  access  to 
information  regarding  an  institution’s 


financial  responsibility  and 
administrative  capability. 

The  HEA  requires  that  an  institution 
must  agree  to  comply  with  the 
Secretary’s  regulations  governing 
financial  responsibility  and 
administrative  capability.  Thus,  the 
Secretary  would  specify  that  the 
institution  must  agree  to  comply  with 
proposed-to-be-redesignated  §§668.15 
and  668.16. 

The  HEA  requires  that  an  institution 
must  submit  reports,  as  directed  by  the 
Secretary,  to  the  Secretary,  or,  as 
appropriate,  holders  of  student  loans 
under  the  Title  IV,  HEA  programs, 
containing  information  required  to 
administer  the  Title  IV,  H^  programs. 
The  Secretary  considers  this  provision 
to  be  self-explanatory  and  proposes  to 
add  this  statutory  requirement  to  the 
regulations  without  substantive 
modifications. 

.  The  HEA  requires  that  an  institution 
may  not  provide  any  statement  to  a 
student  or  certification  to  a  lender  under 
the  FFEL  programs  that  qualifies  a 
student  for  loans  in  excess  of  the  annual 
and  aggregate  limits  for  which  the 
student  is  eligible  for  in  accordance 
with  statutory  requirements.  The 
Secretary  proposes  to  extend  this 
requirement  to  include  unsubsidized 
Federal  Stafford  loans. 

The  HEA  requires  that  an  institution 
must  comply  with  the  consumer 
information  requirements  in  subpart  D 
of  these  regulations.  The  Secretary 
considers  this  provision  to  be  self- 
explanatory  and  proposes  to  add  this 
statutory  requirement  to  the  regulations 
without  substantive  modifications. 

The  HEA  requires  that  an  institution 
that  advertises  job  placement  rates  as  a 
means  of  procuring  enrollment  must 
make  available  to  prospective  students 
data  necessary  to  substantiate  the 
truthfulness  of  the  advertisement.  In 
addition,  the  Amendments  of  1992 
require  that  an  institution  make 
available  to  prospective  students  the 
relevant  State  licensing  requirements  for 
any  job  for  which  an  institution’s 
educational  program  is  designed  to 
prepare  prospective  students.  The  HEA 
also  requires  that  an  institution  must 
inform  all  eligible  borrowers  under  the 
FFEL  programs  of  their  eligibility  for 
and  the  availability  of  State  grant 
assistance.  The  Secretary  considers  this 
provision  to  be  self-explanatory  and 
proposes  to  add  this  statutory 
requirement  to  the  regulations  without 
substantive  modifications. 

In  order  to  streamline  these 
regulations,  the  Secretary  proposes  to 
list  in  one  place  in  this  section  all  the 
certifications  that  an  institution  must 
make  to  participate  in  a  Title  IV,  HEA 
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program.  The  institution  would  have  to 
agree  in  its  program  participation 
agreement  to  provide  these 
certifications.  These  certifications 
include  the  following:  (1)  That  the 
institution  has  in  operation  a  drug  abuse 
prevention  program  accessible  to  any  of 
the  institution’s  officers,  employees,  and 
students;  and  (2)  estabUshment  of  a 
campus  security  policy  and  disclosure 
requirements  as  required  by  section 
485(f)  of  the  HEA.  'The  Secretary 
considers  this  provision  to  be  self- 
explanatory  and  proposes  to  add  this 
statutory  requirement  to  the  regulations 
without  substantive  modifications. 

'The  HEA  requires  that  an  institution 
make  available  to  students  who  receive 
Title  rv,  HEA  program  aid  based  on 
their  abifity  to  benefit  from  the  training 
offered  a  program  proven  successful  in 
assisting  those  students  to  obtain  the 
recognized  equivalent  of  a  high  school 
diploma.  The  Secretary  considers  this 
provision  to  be  self-explanatory  and 
proposes  to  add  this  statutory 
requirement  to  the  regulations  without 
substantive  modifications. 

The  Amendments  of  1992  require  an 
institution  to  agree  that  it  will  not  deny 
any  form  of  Federal  financial  aid  to  any 
eligible  student  solely  on  the  grounds 
that  the  student  is  participating  in  a 
program  of  study  abroad  approved  for 
credit  by  the  institution.  Tlie  Secretary 
considers  this  provision  to  be  self- 
explanatory  and  proposes  to  add  this 
statutory  requirement  to  the  regulations 
without  substantive  modifications. 

The  Amendments  of  1992  require  that 
as  a  condition  for  participation  any 
institution  seeking  to  participate  for  the 
first  time  in  the  Federal  Stafford  Loan, 
Federal  PLUS,  and  Federal  SLS 
programs  and  any  institution 
participating  in  those  loan  programs 
that  changes  ownership  resulting  in  a 
change  of  control  or  changes  its  status 
as  a  main  c:ampus,  branch  campus,  or  an 
additional  location,  develop  and 
implement  for  two  years  a  default 
management  plan.  The  Secretary 
proposes  to  allow  institutions  to 
develop  and  implement,  or  submit  if 
required  by  the  Secretary,  a  default 
management  plem  developed  in 
accordance  with  the  default  reduction 
measures  described  in  appendix  D  of 
cmrrent  regulations  to  meet  this 
retirement. 

The  Amendments  of  1992  require  that 
an  institution  must  acknowledge  the 
authority  of  the  Secretary,  guaranty 
agencies  and  lenders  as  defined  in  34 
CFR  part  682,  nationally  recognized 
accrediting  agencies,  the  Secretary  of 
Veterans  Affairs,  and  State 
postsecondary  review  entities 
designated  imder  subpart  1  of  part  H  of 


Title  rv  of  the  HEA,  to  share  with  eacii 
other  any  information  pertaining  to  the 
institution’s  eligibility  for  or 
participation  in  the  Title  IV,  HEA 
programs,  or  any  information  on  fraud 
and  abuse.  The  Secretary  proposes  to 
add  to  this  list  of  agencies  the 
institution’s  State  agency  with  legal 
jurisdiction  over  the  institution  and, 
where  appropriate,  the  State  agency 
recognized  by  the  Secretary  for  the 
approval  of  public  postsecondary 
education  as  an  alternative  to 
accreditation  or  preaccrechtation. 

The  statutory  provision  that  governs 
the  effect  of  fraud  and  criminal  conduct 
by  individuals,  agencies,  or 
organizations  affiliated  with  an 
institution  was  discnissed  in  the  NPRM 
published  on  February  17, 1994  (in  part 
II)  that  deals  with  third-party  servicers. 

The  Amendments  of  1992  require  that 
an  institution  must  timely  and 
satisfactorily  complete  any  survey 
conducted  as  a  part  of  the  Integrated 
Postsecondary  Education  Data  System 
(IPEDS),  or  oAer  Federal  data  collection 
effort  on  postsecondary  institutions.  The 
Secretary  considers  this  provision  to  be 
self-explanatory  and  proposes  to  add 
this  statutory  requirement  to  the 
regulations  without  substantive 
modifications. 

The  Amendments  of  1992  spell  out 
the  requirements  imposed  on 
particip>ating  institutions  that  offer 
athletically  related  student  aid.  In  order 
to  participate  in  a  Title  FV,  HEA 
program,  an  institution  that  offers 
athletically  related  student  aid  must 
compile  annually  and  have  audited 
independently  at  least  every  3  years, 
data  on  the  revenues  derived  by  the 
institution  fi*om  and  expenses  made  by 
the  institution  for  the  institution’s 
intercollegiate  athletics  activities.  This 
compilation  must  include  data  on  total 
revenues  and  total  expenses,  revenues 
and  exp>enses  attributable  to  football, 
revenues  and  expenses  attributable  to 
men’s  basketball,  revenues  and 
expenses  attributable  to  women’s 
basketball,  revenues  and  expenses 
attributable  to  all  other  men’s  sports 
combined,  arid  revenues  and  expenses 
attributable  to  all  other  women’s  sports 
combined.  The  compilation  must  also 
include  data  on  the  total  revenues  and 
operating  expenses  of  the  institution. 
The  institution  is  required  to  prepare 
the  compilation  within  6  months  after 
the  end  of  the  institution’s  fiscal  year. 
The  institution  must  make  the 
compilation  and,  where  allowable  by 
State  law,  the  required  audits,  available 
for  inspection  by  the  Secretary  and  the 
public. 

For  purjmses  of  this  compilation,  the 
Amendments  of  1992  define  revenues 


fi-om  intercollegiate  athletics  activities 
allocable  to  a  sport  to  include  without 
limitation  gate  receipts,  broadcast 
revenues,  appearance  guarantees  and 
options,  concessions,  and  advertising. 
Revenues  such  as  student  activities  fees 
or  alumni  contributions  not  allocable  to 
a  sport  must  be  included  in  the 
calculation  of  total  revenues  only.  The 
Amendments  of  1992  define  expenses 
for  intercollegiate  athletics  activities 
allocable  to  a  sport  to  include  without 
limitation  grants-in-aid,  salaries,  travel, 
equipment,  and  supplies.  Expenses  such 
as  general  and  administrative  overhead 
that  are  not  allocable  to  a  sport  must  be 
included  in  the  calculation  of  total 
expenses  only.  Generally,  the  Secretary 
is  proposing  to  restate  the  language  of 
the  statute  in  the  regulations.  However, 
the  Secretary  proposes  changes  to 
conform  wi&  the  NCAA’s  1989 
Financial  Audit  Guidelines.  In  addition 
to  the  statutory  definition  of  what  is 
included  in  revenues  from 
intercollegiate  athletics  activities 
allocable  to  a  sport,  the  Secretary 
proposes  to  specify  that  other 
conference  distributions  in  addition  to 
broadcast  revenues  would  also  be 
included.  'The  Secretary  also  proposes  to 
specify  that  revenues  such  as 
investment  interest  income  that  are  not 
allocable  to  a  sport  would  be  included 
in  the  calculation  of  total  revenues  only. 

The  Amendments  of  1992  provide 
that  an  institution  may  not  impose  any 
penalty  on  any  student  because  of  the 
student’s  inability  to  meet  his  or  her 
financial  obligations  to  the  institution  as 
a  result  of  the  delayed  disbursement  of 
a  title  IV,  HEA  program  loan  due  to 
compliance  writh  statutory  and 
regulatory  requirements  for  the  Title  IV, 
HEA  programs,  or  delays  attributable  to 
the  institution.  The  statute  specifies  that 
those  prohibited  penalties  include  the 
assessment  of  late  fees,  the  denial  of 
access  to  classes,  libraries,  or  other 
institutional  facilities,  or  the 
requirement  that  the  student  borrow 
additional  funds.  The  Secretary 
proposes  to  clarify  that  the  restriction 
that  institutions  may  not  require  a 
student  to  borrow  additional  funds 
would  apply  only  to  funds  for  which 
interest  or  other  charges  are  assessed. 
Therefore,  this  provision  would  not 
apply  to  any  interest-free  loans  that  the 
institution  might  require  the  student  to 
borrow  until  other  sources  of  aid  are 
available. 

The  Amendments  of  1992  provide 
that  an  institution  may  not  provide  any 
commission,  bonus,  or  other  incentive 
payment  based  directly  or  indirectly  on 
success  in  seciudng  enrollments  or 
financial  aid  to  any  persons  or  entities 
engaged  in  any  student  recruiting  or 
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admission  activities.  An  institution  also 
may  not  provide  such  an  incentive 
payment  to  any  persons  or  entities 
engaged  in  making  decisions  regarding 
the  awarding  of  student  financial 
assistance.  The  statute  specifies  that  this 
requirement  does  not  apply  to  the 
recruitment  of  foreign  students  residing 
in  foreign  coimtries  who  are  not  eligible 
to  receive  Federal  student  assistance. 

The  Secretary  proposes  to  extend  this 
provision  to  require  that  institutions 
also  may  not  contract  with  entities  that 
improperly  provide,  any  commission, 
bonus,  or  other  incentive  payment  as 
delineated  in  the  statute.  The  Secretary 
believes  that  this  provision  is  necessary 
to  implement  more  rigid  restrictions 
than  were  seen  in  the  past  on  the 
practices  of  “commissioned 
salespersons.”  The  Secretary  proposes 
to  repeat  the  language  of  the  statute  with 
the  addition  of  this  change.  The 
Secretary  believes  it  is  clear  that  this 
statutory  requirement  places  rigid 
restrictions  on  the  practice  of 
recruitment,  admission  activities,  and 
the  awarding  of  student  financial 
assistance. 

The  Secretary  is  aware  that  some 
institutions  pay  incentives  to  recruiters 
or  admissions  office  employees  based 
on  the  success  of  those  persons  in 
enrolling  students,  provided  that  the 
enrolled  students  maintain  satisfactory 
progress  for  and  remain  enrolled  in  the 
institution  for  a  specified  period  of  time. 
The  Secretary  considers  this  practice, 
which  commonly  is  referred  to  as  an 
incentive  based  on  “retention,”  to  be  an 
example  of  an  activity  that  is  prohibited 
by  the  statute. 

During  the  negotiated  rulemaking 
sessions,  the  Secretary’s  negotiator 
requested  further  examples  of 
prohibited  activities.  A  non-Federal 
negotiator  offered  the  following 
examples  that  the  Secretary  believes  are 
not  permitted  by  the  statute.  (1)  An 
institution  might  offer  pa3Tnents  or  gifts 
to  students  for  referring  other 
prospective  students  for  admission  to 
the  institution.  (2)  An  institution  might 
offer  payments  or  gifts  to  students  on 
the  conation  that  persons  whom  the 
students  referred  to  the  institution  were 
actually  admitted  and  remained 
enrolled  in  the  institution  for  a  specified 
period  of  time.  (3)  An  institution  might 
present  gifts  to  alumni,  such  as  coffee 
mugs,  sporting  events  tickets,  or 
contributions  in  their  name  for  referring 
students  to  the  institution  for 
admission.  (4)  An  institution  might  pay 
bonuses  to  Directors  of  Admissions  (or 
other  management  personnel)  based  on 
the  number  of  enrollments  received 
during  a  particular  academic  year  or  the 
number  of  students  who,  after  enrolling. 


remained  at  the  institution  until  all 
financial  aid  had  been  received.  The 
Secretary  specifically  requests 
comments  on  these  examples  and  others 
that  might  serve  as  useful  gxiidelines  in 
these  regulations. 

The  Amendments  of  1992  require  that 
an  institution  comply  with  applicable 
requirements  established  by  all 
members  of  the  “triad”;  i.e.,  the 
Secretary,  State  postsecondary  review 
entities,  and  nationally  recognized 
accrediting  agencies  pursuant  to  part  H 
of  title  rv  of  the  HEA.  The  Secretary 
considers  this  provision  to  be  self- 
explanatory  and  proposes  to  add  this 
statutory  requirement  to  the  regulations 
without  substantive  modifications. 

The  Amendments  of  1992  require  that 
an  institution  comply  with  the 
institutional  refund  policy  established 
in  accordance  with  §  668.22.  The 
Secretary  considers  this  provision  to  be 
self-explanatory  and  proposes  to  add 
this  statutory  requirement  to  the 
regulations  without  substantive 
modifications. 

Finally,  in  addition  to  the  statutory 
requirements  for  program  participation  ' 
agreements,  an  institution  would  have 
to  agree  to  be  liable  for  all  improperly 
spent  or  unspent  funds  received  under 
the  title  IV,  HEA  programs,  including 
funds  administer^  by  a  third-party 
servicer,  and  refimds  that  the  institution 
or  its  servicer  may  be  required  to  make. 
This  provision  was  proposed  and 
discussed  in  the  NPRM  published  on 
February  17, 1994  (in  part  II)  that  deals 
with  third-party  servicers. 

The  Amendments  of  1992  and  the 
Technical  Amendments  of  1993 
amended  the  HEA  to  require  that  an 
institution  that  has  a  change  in 
ownership  resulting  in  a  change  in 
control  reestablish  institutional 
eligibility  and  undergo  a  certification 
review  before  it  may  participate  in  any 
title  rv,  HEA  programs.  Therefore,  the 
Secretary  is  proposing  to  remove  the 
provision  in  current  regulations  that 
permitted  the  new  participation 
agreement  of  an  institution  that  changed 
ownership  to  be  effective  on  the  date  of 
the  change  of  ownership.  Instead,  imder 
the  proposed  regulations,  the  program 
participation  agreement  of  an  institution 
that  changes  ownership  would  be 
effective  on  the  date  that  the  Secretcuy 
signs  the  agreement,  just  as  any  other 
new  program  participation  agreement 
would. 

The  Secretary  proposes  to  specify  that 
a  program  participation  agreement 
expires  if  the  institution’s  participation 
ends  because:  (1)  The  institution  closes 
or  stops  providing  educational  programs 
for  a  reason  other  than  a  normal 
vacation  period  or  a  natural  disaster  that 


directly  affects  the  institution  or  the 
institution’s  students;  (2)  the  institution 
loses  its  institutional  eligibility  imder 
34  CFR  part  600;  (3)  the  institution’s 
period  of  participation,  as  specified 
under  §  668.13,  expires  (that  is,  the  four- 
year  limit  on  participation,  the  limits  on 
participation  established  pursuant  to 
provisional  certification,  or  shorter 
periods  established  by  the  Secretary),  or 
the  institution’s  provisional  certification 
is  revoked  under  §  668.13;  (4)  the 
Secretary  determines  under  §  668.13(c) 
that  the  institution  that  is  applying  for 
certification  has  jeopardized  its  ability 
to  perform  its  financial  responsibiUties 
by  not  meeting  the  factors  of  financial 
responsibility  under  §  668.15  or  the 
standards  of  administrative  capability 
under  §  668.16  (in  the  case  of  an 
institution  whose  participation  has  been 
limited  or  suspended  under  subpart  G  of 
this  part,  or  voluntarily  enters  into 
provisional  certification);  or  (5)  the 
Secretary  receives  a  notice  from  the 
appropriate  SPRE  that  the  institution’s 
participation  should  be  withdrawn. 

These  provisions  would  conform  to 
the  provisions  in  proposed  §  668.26 
governing  the  end  of  an  institution’s 
participation  in  a  title  IV,  HEA  program. 
The  first  of  these  circumstances  listed 
above  is  purely  a  clarification  of  existing 
practice.  The  last  three  describe 
circumstances  mandated  by  the  change 
made  to  the  HEA  by  the  Amendments 
of  1992. 

Section  668.15  Factors  of  Financial 
Responsibility 

The  Secretary  proposes  to  redesignate 
§668.13  as  §668.15. 

This  section  includes  provisions 
deahng  with  third-party  servicers  that 
were  proposed  in  the  NPRM  published 
on  February  17, 1994  (in  part  II).  The 
Secretary  will  not  repeat  the  discussion 
of  those  provisions  here.  However,  this 
third-party  servicer  NPRM  proposed  to 
apply  the  general  standards  of  financial 
responsibility  that  are  proposed  in  this 
NPRM  to  third-party  servicers  that 
contract  with  lenders  or  guaranty 
agencies  to  administer  any  aspect  of  the 
title  rv,  HEA  programs. 

General 

Section  487  of  the  HEA  requires  the 
Secretary  to  develop  regulations  to 
determine  the  financial  responsibility  of 
an  institution  as  a  part  of  the  Secretary’s 
determination  that  an  institution  is  able 
to  participate  in  a  title  IV,  HEA  program. 
Se^ion  498  of  the  HEA  mandates  some 
of  the  standards  that  the  Secretary  must 
use  in  making  a  determination  of 
financial  responsibility.  In  general, 
section  498  of  the  HEA  adopted,  with 
modifications,  the  standards  used  by  the 
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Secretary  in  current  §  668.13  of  the 
Student  Assistance  General  Provisions 
regulations.  The  Secretary  proposes  to 
require  an  institution  to  demonstrate 
that  it  is  financially  responsible  under 
the  proposed  requirements  in  this 
section. 

General  Standards  of  Financial 
Responsibility 

In  paragraph  (b)  of  proposed  §  668.15, 
the  Si^retary  would  list  general 
standards  of  financial  responsibility. 

The  first  six  standards  are  applicable  to 
all  institutions.  Section  498(c)(1)  of  the 
HEA  specifies  that  an  institution’s 
financial  responsibility  must  be 
determined  based  on  whether  the 
institution  is  able  to  provide  the 
services  that  the  institution  claims  to 
provide,  to  provide  administrative 
resources  necessary  to  comply  with 
Title  IV,  HEA  program  requirements, 
and  to  meet  all  of  the  institution’s 
financial  obligations,  including  refunds 
and  liabilities  and  debts  incurr^  in 
programs  administered  by  the  Secretary 
These  standards  were  adopted  from 
current  regulations  and  the  Secretary 
proposes  to  continue  to  use  them 
unchanged. 

The  Secretary  proposes  to  add  to  the 
list  of  proposed  financial  responsibility 
requirements  for  ail  institutions  the 
requirement  that  an  institution  be 
current  on  any  debt  ser\’ice  payments. 

An  institution  normally  has  variable 
costs  that  fluctuate  to  meet  the  demand 
created  by  increasing  or  decreasing 
volume  in  those  costs  such  as  those  for 
educational  supplies  and  expenses  and 
instructor  salaries  associated  with 
educating  an  increasing  or  decreasing 
number  of  students.  Debt  service 
represents  a  fixed  cost,  such  as  mortgage 
or  lease  payments,  to  the  institution  that 
generally  does  not  fluctuate  with  that 
volume.  Thus,  in  a  situation  in  which 
an  institution  is  experiencing  a  decline 
in  revenue  due  to  a  decrease  in  new 
enrollments,  debt  service  would  remain 
unchanged.  'The  institution’s  flexibility 
to  deal  financially  with  the  decline  is 
reduced  because  management  typically 
is  unable  to  adjust  the  amount  of 
payment  for  debt  service  without  the 
consent  of  the  creditor  to  whom  the  debt 
is  owed.  This  situation  places  some 
degree  of  control  outside  the  institution 
and  beyond  the  scope  of  management’s 
ability  to  deal  with  a  deteriorating 
situation  by  reducing  costs. 

Furthermore,  a  failure  to  meet  debt 
service  payments  might  precipitate 
collective  action  on  the  part  of  creditors 
to  place  the  institution  in  an 
involuntary  liquidation  situation  under 
Federal  bankruptcy  laws. 


Alternatively,  a  growing  institution 
usually  must  take  on  more  debt  to  fund 
its  operations.  Should  the  growth  fail  to 
continue,  the  institution  might  be 
unable  to  service  the  increasing  debt 
service  associated  with  its  expansion. 
Thus,  the  Secretary  believes  an 
institution’s  failure  to  remain  current  on 
its  debt  service  payments  would  be  a 
strong  indicator  of  the  institution’s 
inability  to  meet  its  financial 
obligations. 

S^ion  498(c)(5)  of  the  HEA  provides 
that  the  Secretary  must  establish 
requirements  for  an  institution  to 
maintain  sufficient  cash  reserves  to 
ensure  repayment  of  any  required 
refunds.  Section  498(c)(5)  of  the  HEA 
also  provides  for  an  exemption  to  this 
requirement  which  is  discussed  below 
under  exceptions  to  the  general 
standards  of  financial  responsibility. 

'The  Secretary  proposes  to  require  an 
institution  to  maintain,  at  all  times,  a' 
minimum  cash  reserve  of  at  least  10 
percent  of  the  institution’s  total  deferred 
tuition  income  at  the  end  of  the 
institution’s  most  recent  fiscal  year  for 
repayment  of  refunds.  The  cash  reserve 
would  have  to  be  maintained  in  a  cash 
reserve  account  and  would  have  to 
consist  of  cash  or  cash  equivalents,  as 
those  terms  are  defined  in  accordance 
with  generally  acceptable  accounting 
principles. 

The  Secretary  believes  that  it  would 
be  unreasonable  and  unduly 
burdensome  to  require  an  institution  to 
calculate  the  percentage  of  its  cash 
reserve  on  a  continual  basis. 
Accordingly,  the  Secretary  would 
require  an  institution  to  determine  its 
total  deferred  income  at  the  end  of  the 
institution’s  fiscal  year  and  calculate  the 
percentage  based  on  that  total.  Once  that 
percentage  is  determined,  the  institution 
would  have  to  maintain  that  amount  of 
cash  reserve  at  all  times  imtil  a  new 
calculation  is  performed  at  the  end  of 
the  institution’s  subsequent  fiscal  year. 
The  calculation  would  be  based  on  the 
institution’s  total  deferred  tuition 
income  because  deferred  tuition  income 
is  an  indicator  of  the  value  of  services 
that  the  institution  will  provide  for  the 
coming  year  The  Secretary  requests 
comment  on  a  comparable  way  to 
determine  the  appropriate  level  for  the 
cash  reserve. 

Ten  i>ercent  of  this  amount  represents 
roughly  the  equivalent  of  a  month’s 
worth  of  an  institution’s  revenue.  'The 
Secretary  considers  this  amount  a 
reasonable  amount  for  an  institution  to 
have  available  to  pay  refunds  in  the 
event  of  the  institution’s  precipitous 
closure.  Generally,  under  this  proposal, 
an  institution  would  demonstrate  its 
comphance  with  this  provision  once  a 


year  with  the  submission  of  the 
institution’s  audited  financial 
statements.  However,  because  an 
institution  would  be  expected  to 
maintain  this  cash  reserve  at  all  times, 
the  Secretary  would  reserve  the  right  to 
evaluate  an  institution’s  compliance 
with  the  requirement  at  any  time. 

Finally,  the  proposal  to  allow  cash 
equivalents  to  be  included  in  the  cash 
reserve  is  consistent  with  generally 
accepted  accounting  principles. 

Finally,  the  Secretary  proposes  that, 
in  order  to  be  financially  responsible,  an 
institution  must  not  have  as  part  of  its 
audit  report  for  its  most  recently 
completed  fiscal  year  any  of  the 
following.  First,  the  institution's  audit 
would  not  contain  a  statement  by  the 
accountant  acknowledging  substantial 
doubt  about  the  institution’s  ability  to 
continue  operating  as  a  going  concern. 

A  “going  concern’’  stateihent  is  a 
professional  opinion  rendered  by  an 
independent  certified  public 
accountant,  commenting  on  the 
institution’s  unstable  financial 
condition  and  informing  the  reader  of 
the  possibility  that  the  institution  may 
not  survive  the  coming  fiscal  year. 
Although  such  a  “going  concern” 
statement  is  rarely  issued,  its  presence 
attests  to  a  concern  held  by  the  auditor 
that  the  institution’s  ability  to  continue 
operating  is  uncertain.  The  Secretary 
believes  that  if  an  auditor,  after  close 
examination  of  the  institution’s 
operations,  concludes  that  such  a 
statement  is  warranted,  this  is  cause  for 
the  Department  to  protect  its  interest  in 
the  Title  IV,  HEA  program  funds 
administered  by  the  institution  by 
requiring  the  institution  to  be  subject  to 
the  appropriate  remedies  for 
establishing  financial  responsibility,  or 
to  be  subject  to  provisional  certification 
or  the  proceedings  in  subpart  G  of  these 
regulations. 

Second,  the  institution’s  audit  could 
not  contain  a  finding  of  unauthorized 
use  of  donor  restricted  net  assets  to  meet 
current  operating  exp>enses. 
Unauthorized  use  of  donor  restricted  net 
assets  is  a  violation  of  the  restrictions 
placed  on  donations  by  the  donor  Any 
donor-restricted  funds  are  placed  in  an 
endowment  fund  to  be  used  for  specific 
piuposes,  such  as  providing 
scholarships.  Donor  restricted  net  assets 
are  most  commonly  found  at  nonprofit 
institutions.  The  Secretary  believes  that 
if  this  money  is  transferred  to  current 
funds  or  total  net  assets  for  current 
operating  expenses,  this  is  not  only  an 
indication  of  extremely  impaired  cash 
flow,  but  also  a  violation  of  an 
institution’s  responsibility  as  a  fiduciary 
of  Title  IV,  HEA  program  funds. 
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Third,  the  institution’s  audit  could 
not  contain  a  disclaimed  or  adverse 
opinion  by  the  accountant.  A 
disclaimed  or  adverse  opinion  is  an 
indicator  that  the  auditor  is  unable  to 
perform  a  complete  audit  of  the 
institution  with  the  assurance  that  the 
audit  presents  a  reliable  presentation  of 
the  institution’s  financial  condition.  An 
audit  submitted  with  such  a  disclaimer 
or  limitation  would  cause  the 
institution’s  financial  report  to  be 
rejected  by  the  Secretary.  Such  a 
statement  in  the  auditor’s  report  is  an 
indication  that  the  financial  statement 
was  not  prepared  in  accordance  with 
generally  accepted  accounting 
principles  as  required  in  current 
regulations. 

The  statute  authorizes  the  Secretary  to 
prescribe  criteria  for  evaluating 
operatmg  losses,  net  worth,  asset  to 
liabilities  ratios  and  operating  fund 
deficits.  The  Secretary’s  goal  in 
developing  these  propos^  regulations 
'  is  to  ensure  that  institutions  are  capable 
to  operate  as  a  fiduciary  of  Federal 
fimds  based  on  a  sufficient  financial 
base  to  properly  provide  education  and 
meet  the  institution's  financial 
obligations.  The  Secretary,  therefore, 
proposes  to  amend  the  current  factors  of 
financial  responsibility  section  to 
establish  new  financial  responsibility 
standards  as  a  means  of  fuilher  refining 
the  above  requirements. 

The  Secretary  proposes  that,  as  in  the 
past,  failure  to  meet  any  one  of  the 
factors  may  result  in  initiation  of  an 
administrative  proceeding  to  limit, 
suspend,  fine  or  terminate  an 
institution.  Because  some  of  these 
proposed  factors  are  more  stringent  than 
those  currently  found  in  the  regulations, 
the  Secretary  reaJgnizes  that  an 
institution  may  need  a  sufficient  period 
of  time  to  adjust  its  operations  in  order 
to  come  into  compliance  with  these 
proposed  factors,  if  they  are  adopted. 
Under  this  proposal,  the  Secretary  may 
provisionally  certify  institutions  that 
did  not  meet  these  proposed  standards 
to  provide  them  with  this  additional 
period  of  time  to  comply,  provided  that 
the  institution  shows  that  it  would  have 
met  the  current  standards. 

The  Technical  Amendments  of  1993 
require  the  Secretary  to  take  into 
account  an  institution’s  total  financial 
circumstances  in  making  a 
determination  of  an  institution’s 
financial  responsibility.  The  Secretary 
believes  that  these  proposed  factors 
evaluate,  both  dire^y  and  indirectly, 
the  overall  soundness  of  an  institution’s 
financial  condition  for  the  period 
covered  by  its  audited  financial 
statements  and.  therefore,  take  into 
account  an  institution’s  total  financial 


condition  as  required  by  the  Technical 
Amendments  of  1993. 

The  Technical  Amendments  of  1993 
require  that  criteria  developed  for  the 
determination  of  an  institution’s 
financial  responsibility  take  into 
account  any  differences  in  generally 
accepted  accounting  principles, 
including  required  financi^  statements, 
that  are  applicable  to  for-profit  and 
nonprofit  institutions.  Therefore,  in 
addition  to  general  standards  that  all 
institutions  would  be  required  to  meet, 
the  Secretary  has  propos^  standards 
applicable  specifically  to  for-profit, 
nonprofit,  and  public  institutions  that 
the  Secretary  believes  indicate  an  equal 
level  of  financial  responsibility.  At  the 
suggestion  of  some  of  the  negotiators, 
the  proposed  specific  standards  of 
financial  responsibility  have  been 
organized  by  type  of  institution;  i.e..  for- 
profit,  nonprofit,  and  public. 

Due  to  differences  in  legal  and 
reporting  entity,  mission,  and 
accounting  format  for  nonprofit  entities 
and  for  profit-seeking  entities,  there  are 
differing  tests  of  financial  responsibility 
to  be  applied.  Evaluating  a  nonprofit 
entity’s  overall  financial  condition  is 
more  complicated  because  there  is  no 
commonly  accepted  standeird  of 
acceptable  financial  condition. 

Generally,  a  measure  of  an  institution’s 
financial  condition  is  a  measure  of  an 
institution’s  solvency,  or  the  ability  of 
an  institution  to  adequately  cover  its 
expenditures  with  revenues.  In 
determining  an  institution’s  financial 
condition,  the  Secretary  believes  it  is 
necessary  to  look  at  the  institution’s 
short-term  solvency  and  long-term 
solvency,  which  is  the  ability  of  an 
institution  to  support  an  adequate  level 
of  services  over  the  long  run, 
withstanding  economic  disruption  and 
meeting  changing  demands  for  services. 

With  accounting  for  for-profit  entities, 
analysis  of  financial  statements  provides 
an  understanding  of  an  institution’s 
financial  condition  through 
comparisons  of  key  financial  ratios  that 
measure  the  institution’s  ability  to 
remain  solvent  while  continuing  to 
provide  educational  services  at 
acceptable  levels.  Examination  of 
financial  information  from  nonprofit 
entities  requires  a  review  of  other 
organizational  factors  that  measure  the 
ability  of  the  institution  to  provide 
educational  services  using  a  larger  and 
more  complex  source  of  funds.  It  is 
therefore  necessary  to  differentiate  the 
standards  that  are  applicable  to  profit- 
seeking  entities  from  the  standanls  that 
are  applicable  to  nonprofit  entities. 

The  Secretary  will  first  address  the 
specific  standards  for  for-profit 
institutions. 


The  Secretary  proposes  to  require  that 
a  for-profit  institution  have,  at  &e  end 
of  its  latest  fiscal  year,  a  ratio  of  current 
assets  to  current  liabilities  of  at  least 
1.25:1.  One  commonly  used  means  of 
determining  whether  or  not  the 
institution  has  sufficient  short-term 
solvency  is  use  of  the  ratio  of  current 
assets  to  current  liabilities.  For  the  past 
fourteen  years  the  Department  has  used 
a  current  assets  to  current  liabilities 
ratio  of  at  least  1:1  as  an  indicator  of 
financial  responsibility.  This  means  that 
the  institution  has  current  assets  at  least 
equal  to  their  current  liabilities.  In 
theory,  this  would  indicate  that  an 
institution  has  sufficient  resources  to 
handle  not  only  debt  service,  but  also 
other  liabilities  for  at  least  the  coming 
fiscal  year.  The  higher  the  amount  of 
assets,  the  better  the  liquidity  position 
of  the  institution  and,  therefore,  the 
better  the  institution  will  be  able  to 
handle  unforeseen  economic  conditions. 
The  Secretary  believes  that  the  current 
1:1  benchmark  offers  little  or  no 
indication  of  adequate  short-term 
solvency.  A  1.25:1  benchmark  has, 
therefore,  been  proposed  for  for-profit 
institutions.  Cash  is  now  required  to  be 
a  component.  The  Secretary  believes 
that  the  proposed  increase  in  current 
assets  will  help  to  ensure  that 
institutions  have  sufficient  resources  to 
provide  w’orthwhile  education  and 
training. 

The  Secretary  is  proposing  a  higher 
ratio  of  current  assets  to  current 
liabilities  ratio  for  for-profit  institutions 
than  for  nonprofit  institutions.  The 
Secretary  believes  that  a  higher  ciurent 
ratio  is  necessary  for  for-profit 
institutions  because  they  will  be  less 
likely,  in  the  event  of  hampered 
liquidity,  to  draw  on  fund-raising  as  a 
source  of  cash.  This  rationale  is 
discussed  later  as  part  of  the  discussion 
of  the  proposed  ratio  of  current  assets  to 
current  liabilities  for  nonprofit 
institutions. 

The  Secretary  proposes  to  exclude 
from  the  calculation  of  this  ratio  for  for- 
profit  institutions,  uncollateralized 
loans  receivable  from  owmers  and 
related  parties.  Uncollateralized  related 
party  loans  are  loans  that  have  been 
made  to  affiliates,  officers,  or  employees 
and  have  not  been  secured  by  tangible 
assets.  In  accordance  with  Accounting 
Research  Bulletin  43  {ARB43),  chapter 
3A,  paragraph  6,  the  concept  of  current 
assets  contemplates  the  exclusion  from 
that  classification  of  such  resources  as 
“*  *  •  (c)  receivables  arising  from 
unusual  transactions  (such  as  the  sale  of 
capital  assets,  or  loans  or  advances  to 
affiliates,  officers,  or  employees)  that  are 
not  expected  to  be  received  wdthin 
twelve  (12)  months”.  In  the  event  that 
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certain  financial  statements  present 
these  types  of  loans  on  the  balance 
sheet,  they  will  be  disregarded  by  the 
Secretary  in  computation  of  the  current 
ratio. 

Further,  because  the  proposed  cash 
reserve  requirement  may  cause  a  portion 
of  the  institution’s  cash  reserves  to  be 
classified  as  a  restricted  asset,  which 
would,  under  generally  accepted 
accounting  principles,  be  excluded  from 
classification  as  current  assets,  the 
Secretary’s  proposal  specifies  that,  for 
for-profit  institutions,  the  cash  reserves 
may  be  included  in  the  institution’s 
current  assets  in  calculating  the 
institution’s  cnirrent  assets  to  current 
.  liabilities  ratio.  The  Secretary  believes 
that  it  is  appropriate  to  permit  for-profit 
institutions  to  treat  the  cash  reserves  as 
current  assets  because  the  funds  are 
held  for  the  benefit  of  the  students,  and 
inclusion  of  those  amoimts  toward 
demonstrating  a  1.25:1  current  ratio  still 
leaves  the  institution  with  sufficient 
unrestricted  assets  to  pay  all  current 
expenses. 

The  Secretary  proposes  that  a  for- 
profit  institution  is  financially 
responsible  if  it  has  not  had  operating 
losses  over  both  of  its  two  latest  fiscal 
years  that  cause  an  operating  loss 
exceeding  10  percent  of  the  institution’s 
previous  year’s  tangible  net  worth  for  its 
latest  fiscal  year.  While  it  may  not  be 
unusual  for  an  institution  to  record  a 
loss  in  any  fiscal  year,  this  loss  is  not 
harmful  so  long  as  the  loss  is  not 
excessive,  is  not  indicative  of  a 
deteriorating  trend  in  the  institution’s 
financial  condition,  and  the  institution 
otherwise  meets  the  factors 
substantiating  its  financial  strength.  The 
Secretary  proposes  to  define  an 
operating  loss,  for  purposes  of  these 
provisions,  as  toted  net  income  minus 
extraordinary  gains  or  losses,  income  or 
losses  from  discontinued  operations, 
prior  period  adjustments,  and  the 
cumulative  effect  of  changes  in 
accounting  principle,  estimate,  or 
reporting  entity.  The  Secretary  proposes 
that  the  calculation  of  tangible  net 
worth  shall  exclude’ all  assets  defined  as 
intangible  in  accordance  with  generally 
accepted  accounting  principles.  The 
Secretary  believes  this  standard  will 
measure  whether  a  profit-seeking  entity 
is  operating  fi-om  current  cash  flow  to 
the  extent  possible.  The  aggregate 
residual  effect  of  these  activities  on  the 
organization’s  individual  net  assets  is 
represented,  along  with  any  interfund 
transfers  that  may  have  taken  place 
during  the  period. 

The  Secretary  proposes  that  a  for- 
profit  institution  is  financially 
responsible  if  it  had,  for  its  latest  fiscal 
year,  a  positive  tangible  net  worth.  The 


Secretary  proposes  that,  for  purposes  of 
this  section,  a  positive  tangible  net 
worth  occurs  when  the  institution’s 
tangible  assets  exceed  its  liabilities. 
Further,  the  Secretary  proposes  that  the 
calculation  of  tangible  net  worth  shall 
exclude  all  assets  defined  as  intangible 
in  accordance  with  generally  accepted 
accounting  principles.  In  applying  this 
proposed  standard,  the  Secretary  could 
consider  the  effect  of  extraordinary 
gains  or  losses  resulting  from  unusual 
and  infrequent  events,  and  could  take 
into  consideration  the  cumulative  effect 
of  changes  in  accounting  principle, 
estimate  or  reporting  entity  to  the  extent 
that  such  a  change  results  in  a  more 
accurate  representation  of  the 
institution’s  financial  position  in 
accordance  with  generally  accepted 
accounting  principles.  For  the  past 
fourteen  years,  the  Department  has  had 
a  standeud  for  net  worth  that  states  that 
an  institution  is  not  financially 
responsible  if  it  has  a  deficit  net  worth 
(i.e.,  the  institution’s  liabilities  exceed 
its  assets.),  a  measure  of  long-term 
solvency.  Therefore,  an  institution  with 
a  net  worth  of  zero  meets  this  current 
requirement.  The  proposed  change  from 
penalizing  a  deficit  net  worth  to 
requiring  a  positive  net  worth  is  only  a 
technical  change  in  form  that  should 
affect  few,  if  any  institutions. 

By  excluding  all  assets  classified  as 
intangible,  all  assets  such  as  goodwill, 
organization  costs,  and  covenants-not- 
to-compete,  which  have  little  market 
value  in  the  determination  of  an 
institution’s  overall  solvency  will  be 
eliminated  in  the  calculation  of  net 
worth.  In  purchasing  a  business,  the 
new  owner  pays  an  amoimt  and 
allocates  the  market  value  to  individual 
tangible  assets  in  order  to  prepare 
financial  statements.  After  applying  the 
proper  market  value  to  the  various 
assets,  any  residual  amoimt  that  appears 
on  the  institution’s  balance  sheet  as 
goodwill,  organization  costs,  or 
covenant-not-to-compete,  is  classified  as 
an  intangible  asset. 

It  is  the  Secretary’s  intent  to  identify 
those  institutions  that  do  not  have 
sufficient  capital  assets.  For  example, 
businesses  that  operate  on  month-to- 
month  leases  with  minimum  capital 
actually  invested  in  the  business  are  a 
potential  risk  to  students,  and 
ultimately  to  the  taxpayers  in  terms  of 
possible  collapse  and  bailout.  In  these 
cases  loans  to  students  are  often 
automatically  discharged  in  accordance 
with  provisions  in  the  HEA.  Preventing 
institutions  that  have  no  real  assets  from 
participating  in  the  programs  should 
enhance  the  gatekeeping  process. 

In  the  case  of  nonprofit  institutions, 
the  Secretary  has  developed  standards 


in  accordance  with  Statement  of 
Financial  Accounting  Standards  No.  117 
(FAS  117)  that  was  issued  in  June  1993 
by  the  Financial  Accounting  Standards 
Board  (FASB).  FAS  117  altered  the 
reporting  format  for  not-for-profit 
organization^  after  the  negotiated 
rulemaking  process  was  already  well 
underway.  FAS  117  is  effective  for 
annual  financial  statements  issued  for 
fiscal  years  beginning  after  December 
15, 1994,  except  for  organizations  with 
less  than  $5  million  in  total  assets  and 
less  than  $1  million  in  annual  expenses. 
For  those  organizations,  the  Statement  is 
effective  for  fiscal  years  beginning  after 
December  15, 1995  with  earlier 
application  encouraged. 

The  Secretary  proposes  to  require  a 
nonprofit  institution  to  prepare  a 
classified  statement  of  financial  position 
in  accordance  with  generally  accepted 
accounting  principles  to  provide  the 
Secretary  with  the  financial  information 
necessary  to  determine  the  institution’s 
financial  responsibility  under  these 
proposed  regulations.  The  Secretary 
proposes  that,  alternatively,  a  nonprofit 
institution  could  provide  this 
information  as  footnotes  to  the  audit. 
Although  FAS  117  does  not  require  a 
nonprofit  institution  to  submit  a 
classified  statement  of  financial  position 
prior  to  published  implementation 
dates,  it  does  not  prohibit  the  institution 
from  doing  so.  The  Secretary  notes  that 
a  financial  statement  that  is  not 
classified  is  not  structured  to  provide 
the  financial  information  necessary  for 
the  Secretary  to  determine  an 
institution’s  compliance  with  these 
proposed  regulations;  however,  the 
information  could  be  included  as 
footnotes  to  the  audit. 

The  Secretary  propKjSbs  that  a 
nonprofit  institution  is  not  financially 
responsible  if  it  cannot  demonstrate,  at 
the  end  of  its  latest  fiscal  year,  a  ratio 
of  current  assets  to  current  liabilities  of 
at  least  1:1.  The  Secretary  proposes  to 
not  permit  a  nonprofit  institution  to 
include  the  cash  reserves  in  the 
institution’s  current  assets.  The 
Secretary  believes  that,  because  the 
proposed  current  assets  to  current 
liabilities  ratio  for  a  nonprofit 
institution  is  1:1,  if  the  institution  used 
designated  reserve  funds  to  meet  this 
ratio,  there  would  be  no  assurance  of 
solvency. 

The  importance  of  a  higher  current 
ratio  for  for-profit  institutions  lies  in  the 
fact  that  they  are  not  as  likely  to  be  able 
to  draw  on  fund  raising  as  a  source  of 
cash  in  the  event  of  hampered  liquidity 
because  donors  are  less  likely  to 
contribute  funds  to  a  for-profit 
institution  where  those  contributions 
would  not  be  tax  deductible.  Many 
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nonprofit  institutions  have  sufficient 
support  in  the  community  and  from 
friends  and  alumni  who  are  willing  to 
donate  to  the  institution.  The  cash 
intake  of  for-profit  institutions  is 
therefore  limited  to  cash  generated 
through  profitability,  whereas  nonprofit 
institutions  have  an  additional  source  of 
cash.  Endowments,  even  when 
restricted  to  functions  such  as  providing 
scholarships,  are  awarded  and  may  be 
taken  into  cash  from  operations. 
Consistent  profitable  operations  result 
in  a  better  liquidity  position  for  for- 
profit  institutions,  whereas  consistent 
profitable  operations  are  not  necessary 
for  a  nonprofit  to  remain  viable.  In 
addition,  it  is  inherent  in  a  nonprofit 
institution  tlwt  its  final  cash  position 
not  reflect  a  profit.  In  the  nonprofit 
industry,  the  financial  manager  has 
limited  authority.  The  financial  manager 
may  make  recommendations,  but  the 
ultimate  authority  lies  with  the 
governing  board.  There  is,  therefore,  less 
control  in  the  hands  of  financial 
managers  and  a  corresponding  decrease 
in  their  ability  to  control  a  liquidity 
situation. 

Lack  of  liquidity  means  that  the 
institution  is  unable  to  service  its 
current  debt.  This  can  lead  to  the  forced 
sale  of  long-term  investments  and 
assets.  To  the  owners  of  an  institution, 
a  lack  of  liquidity  will  mean  reduced 
profitability  or  it  may  mean  loss  of 
control  or  loss  of  the  entire  capital 
investment.  To  creditors  of  the 
enterprise,  it  means  slow  collection  of 
principal  and  interest  due  or  even  loss 
of  the  amounts  due  them.  Students  of 
these  institutions  can  also  be  affected  by 
a  short-term  poor  financial  condition. 
These  effects  may  take  the  form  of 
inability  of  the  institution  to  perform 
their  contract,  inability  to  make  refunds 
due  to  students  or  lenders,  or  the  loss 
of  supplier  relationships.  Suppliers  are 
interested  in  an  institution’s  liquidity 
position,  and  if  it  is  found  to  be 
inadequate,  it  may  cease  to  do  business 
with  the  institution. 

The  Secretary  proposes  that  a 
nonprofit  institution  is  not  financially 
responsible  if  it  has  had  a  decrease  in 
tot^  net  assets  at  the  end  of  its  latest 
fiscal  year  of  such  significance  that,  if 
continued,  would  result  in  a  ratio 
current  assets  to  current  liabilities  of 
less  than  1:1.  Under  this  proposal,  the 
Secretary  could  consider  the  effect  of 
extraordinary  gains  or  losses  resulting 
from  unusual  and  infiequent  events, 
and  could  take  into  consideration  the 
cumulative  effect  of  a  change  in 
accounting  principle,  estimate  or 
reporting  entity  to  the  extent  that  such 
a  change  results  in  a  more  acciuate 
representation  of  the  institution’s 


financial  position  in  accordance  with 
generally  accepted  accounting 
principles.  For  purposes  of  this 
proposed  analysis,  the  Secret6iry  could 
exclude  unrealized  gains  and  losses  on 
investments  that  have  been  reported  as 
changes  in  unrestricted  net  assets.  'The 
standard  was  revised  to  reflect  the 
changes  brought  about  with  the  issuance 
of  FASB  117  and  in  order  to  provide 
parity  with  the  for-profit  institutions. 

The  concept  of  net  worth,  as  it  applies 
to  profit-seeking  entities,  does  not  exist 
for  a  not-for-profit  entity.  Upon 
implementation  of  FASB  117,  fund 
accounting  will  no  longer  be  used  for 
colleges  and  universities,  but  these 
entities  will  adopt  a  format  that  is  more 
similar  to  the  format  for-profit  entities 
have  been  using.  The  term  “fund 
balance’’  will  no  longer  apply,  but  will 
be  replaced  by  total  net  assets,  divided 
into  unrestricted,  temporeirily  restricted 
and  permanently  restricted  assets.  For 
institutions  not  required  to  implement 
FAS  117  prior  to  the  effective  date  of 
these  regulations,  the  regulations 
applying  to  nonprofits  currently  foimd 
in  34  CFR  668.13(c),  “the  institution 
shall  not  have  a  deficit  current 
unrestricted  fund  balance”,  will  remain 
in  effect  imtil  the  institution  adopts  FAS 
117. 

The  Secretary  requests  comments  on 
whether  the  Secretary  should  determine 
a  nonprofit  institution  to  be  financially 
responsible  even  if  it  does  not  meet 
these  requirements  if  the  institution  has 
an  acceptable  “bond  rating”.  The 
Secretary  suggests  that  a  type  of 
acceptable  bond  rating  may  be  a  current 
general  obligation  or  general  obligation 
equivalent  debt  rating  (because  such  a 
rating  is  backed  by  the  full  resources  of 
the  institution)  by  a  nationally 
recognized  debt  rating  organization, 
approved  by  the  Secretary,  that  is  at 
least  investment  grade. 

The  Secretary  proposes  that  a  public 
institution  is  financially  responsible 
only  if  the  institution  has  its  liabilities 
backed  by  the  full  faith  and  credit  of  the 
State,  or  by  an  equivalent  government. 
The  Secretary  is  aware  that  accounting 
principles  for  public  institutions  differ 
from  those  for  for-profit  and  nonprofit 
institutions.  The  Secretary  solicits 
comments  on  other  acceptable  measures 
of  a  publid  institution’s  financial 
responsibility  that  take  the  applicable 
accounting  principles  into  account. 

Past  Performance  of  an  Institution  or 
Persons  Affiliated  With  An  Institution 

The  Secretary  proposes  to  remove 
from  the  factors  of  financial 
responsibility  the  provisions  in  current 
§  668.13  (c)(4)  and  (d)(2)  governing  the 
effect  on  an  institution’s  financial 


responsibility  of  criminal  conduct  and 
fraud  involving  Federal  funds.  Those 
provisions  have  been  superseded  by  a 
similar  statutory  provision  that  is 
addressed  in  the  discussion  on 
propK)sed  §  668.14  governing  program 
participation  agreements. 

Under  proposed  §  668.15(c)(2),  an 
institution  would  not  be  considered 
financially  responsible,  despite  meeting 
all  other  requirements  of  this  proposed 
section,  if:  (1)  The  institution  has  been 
limited,  suspended,  terminated,  or 
entered  into  a  settlement  agreement,  to 
resolve  such  an  action  by  the  Secretary 
or  a  guaranty  agency  within  the 
preceding  five  years;  (2)  the  institution 
had  an  audit  finding  during  its  two  most 
recent  audits,  or  a  program  review 
finding  during  its  two  most  recent 
pro^am  reviews,  that  resulted  in  the 
institution’s  being  required  to  repay  an 
amoimt  greater  than  five  percent  of  the 
Title  rV,  HEA  funds  that  the  institution 
received  for  any  award  year  covered  by 
the  audit  or  the  program  review;  or  (3) 
the  institution  failed  to  address 
satisfactorily  any  compliance  problems 
identified  in  program  review  or  audit 
reports  based  upon  a  final  decision  of 
the  Secretary. 

The  consequences  of  this  proposed 
provision  are  described  more  fully 
earlier  in  this  preamble  in  the 
discussion  on  provisional  certification. 
Essentially,  institutions  that  fall  into 
one  of  these  categories  not  only  would 
not  be  considered  financially 
responsible,  but  could  not  be 
provisionally  certified  without  the 
submission  of  certain  financial 
guarantees  or  personal  assumptions  of 
liability  arising  from  p>articipation  in  the 
Title  rV,  HEA  programs. 

Exceptions  to  the  General  Standards  of 
Financial  Responsibihty 

The  Amendments  of  1992,  as 
amended  by  the  Technical  Amendments 
of  1993,  provide  that  the  Secretary  shall 
determine  an  institution  to  be 
financially  responsible  even  though  it 
does  not  meet  certain  general  standards 
of  financial  responsibihty,  under 
various  conditions. 

Section  498(c)(5)(B)  of  the  HEA 
provides  that  the  Secretary  shall 
establish  a  process  whereby  an 
institution  is  exempt  from  the  cash 
reserve  requirement  if  the  institution  is 
located  in.  and  is  legally  authorized  to 
operate  within,  a  State  that  has  a  tuition 
recovery  fund  that  ensures  that  the 
institution  is  able  to  pay  all  required 
refunds  and  the  institution  contributes 
to  that  tuition  recovery  fund.  The 
Secretary  proposes  that  an  institution  is 
exempt  from  the  proposed  cash  reserve 
requirement  if  it  meets  these  conditions; 
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however,  the  Secretary  proposes  to 
stipulate  that  a  State’s  tuition  recovery 
fund  must  be  acceptable  to  the 
Secretary.  The  Seoretary  would  like  to 
ensure  that  a  State's  tuition  recovery 
fund  truly  has  the  resources  to  ensure 
payment  of  all  required  refunds  if 
necessary.  To  this  end,  the  Secretary 
would  expect  States  to  provide  as  much 
information  as  possible  to  demonstrate 
that  their  tuition  recovery  fund  can  pay 
all  required  refunds  on  behalf  of  an 
institution  that  closed  precipitously. 

The  Secretary  invites  comment  on  what 
specific  standards  should  be  used  to 
measure  the  acceptability  of  a  State’s 
tuition  recovery  fund. 

Section  498(c)(3)  of  the  HEA  provides 
that  an  institution  is  financially 
responsible  even  though  it  does  not 
meet  the  other  general  standards  of 
financial  responsibility,  under  the 
following  circumstances.  First,  an 
institution  that  is  not  financially 
responsible  imder  the  general  standards 
of  financial  responsibility  (except  the 
cash  reserve  requirement)  is  financially 
responsible  if  the  institution  submits  to 
the  Secretary  third-party  financial 
guarantees,  such  as  performance  bonds 
or  letters  of  credit  payable  to  the 
Secretary,  that  equal  not  less  than  one- 
half  of  the  annual  potential  Title  IV, 

HEA  program  liabilities  of  the 
institution.  The  Secretary  proposes  that 
a  letter  of  credit  that  is  payable  to  the 
Secretary  and  effective  for  a  period  of 
time  as  determined  by  the  Secretary 
would  be  the  only  acceptable  type  of 
third-party  guarantee  for  this 
requirement.  The  determination  by  the 
Seoretary  that  payment  from  a  third- 
party  guarantee  requires  that  funds 
become  immediately  available  to  make 
refunds  or  to  reimburse  the  Secretary  for 
debts  incurred  in  the  programs.  It  has 
been  the  Secretary’s  experience  that 
letters  of  credit  are  the  only  method  by 
which  funds  do  become  immediately 
available;  however,  the  Secretary 
requests  comments  on  other  standard 
forms  of  publicly  guaranteed  security 
that  would  provide  the  same  level  of 
security  to  Ae  Secretary.  The  Secretary 
notes  that  an  institution  is  Uable  for  all 
mishandled  Title  IV,  HEA  program 
funds  that  it  receives.  Further,  the 
Secretary  beheves  that  the  total  Title  IV, 
HEA  program  funds  received  by  an 
institution  during  the  last  complete 
award  yeai  is  the  best  indicator  of  the 
amount  of  Title  IV,  HEA  program 
assistance  that  the  institution  will 
receive  for  the  next  award  year. 
Therefore,  th6  Secretary  proposes  to 
require  an  institution  to  submit  a  letter 
of  credit  equal  to  not  less  than  one-half 
of  the  Title  IV,  HEA  program  funds 


received  by  the  institution  during  the 
last  complete  award  year  for  which 
figures  are  available  in  order  to  meet 
this  requirement. 

Second,  the  Technical  Amendments 
of  1993  provide  that  an  institution  that 
is  not  financially  responsible  under  the 
general  standard  of  financial 
responsibility  (except  the  cash  reserve 
requirement)  is  financiedly  responsible 
if  it  establishes  to  the  satisfaction  of  the 
Secretary,  with  the  support  of  a 
financial  statement  audited  by  em 
independent  certified  accountant  with 
generally  accepted  accounting 
standards,  that  the  institution  has 
sufficient  resources  to  ensure  against  the 
precipitous  closure  of  the  institution, 
including  the  ability  to  meet  all  of  its 
financial  obUgations,  including  refunds 
of  institutional  charges  and  repayments 
to  the  Secretary  for  liabilities  and  debts 
incxirred  in  programs  administered  by 
the  Secretary.  The  Secretary  proposes  to 
restate  the  statute,  modifying  it  only  to 
propose  to  require  that  the  financial 
statement  be  submitted  in  accordance 
with  the  proposed  requirements  for 
documentation  of  financial 
responsibihty  that  will  be  discussed 
later. 

The  Technical  Amendments  of  1993 
further  provide  that  an  institution  is  not 
required  to  meet  the  general  standards 
of  financial  responsibility  (except  for 
the  cash  reserve  requirement)  if  the 
institution  is  an  institution  that 
provides  a  2-year  or  4-year  educational 
program  for  which  the  institution 
aweirds  an  associate  or  baccalaiu^ate 
degree  that  demonstrates  to  the 
satisfaction  of  the  Secretary  that  there  is 
not  reasonable  doubt  as  to  its  continued 
solvency  and  ability  to  deliver  quality 
educational  services,  it  is  current  in  its 
payment  of  all  current  liabilities, 
including  student  refunds,  repayments 
to  the  Secretary,  payroll,  and  payment 
of  trade  creditors  and  withholding  taxes, 
and  it  has  substantial  equity  in  school- 
occupied  facilities,  the  acquisition  of 
which  was  the  direct  cause  of  its  failure 
to  meet  the  current  operating  ratio 
requirement.  The  Secretary  proposes  to 
restate  the  statute  without  modification. 

Documentation  of  Financial 
Responsibility 

Section  498(c)(4)  of  the  HEA  provides 
that  the  determination  of  an  institution’s 
financial  responsibility  be  based  on  an 
audited  and  certified  ^ancial  statement 
of  the  institution  or,  where  appropriate, 
its  parent  corporation,  conducted  by  a 
qualified  independent  organization  or 
person  in  accordance  with  standards 
established  by  the  American  Institute  of 
Certified  Public  Accoimtants.  The 
statement  must  be  submitted  to  the 


Secretary  when  the  institution  is 
applying  to  begin  or  continue 
participation  in  the  Title  fV,  HEA 
programs.  The  statute  further  provides 
that  the  Secretary  may  require  the 
submission  of  additional  audits  if  the 
first  submission  does  not  establish 
compliance  with  the  general  standards 
of  financial  responsibility.  Although 
audited  financial  statements  should  be 
rendered  in  a  uniform  manner,  there  is 
some  leeway  with  regards  to  contents  of 
the  statements.  The  Secretary  proposes 
to  require  institutions  to  submit 
financial  statements  on  an  annual  basis 
within  four  months  after  the  end  of  the 
institution’s  fiscal  year.  The  Secretary 
believes  that  four  months  from  the  end 
of  an  institution’s  fiscal  year  is  a 
sufficient  period  of  time  for  an 
institution  to  submit  a  financial 
statement.  The  Secretary  also  clarifies 
that,  upon  request,  the  institution  must 
provide  or  otherwise  make  available  the 
accountant’s  work  papers  in  order  to 
ensure  that  all  information  relevant  to 
preparing  an  audited  financial  statement 
is  readily  available.  Institutions  are 
already  required  to  provide  access  to 
such  information  pursuant  to  current 
§  668.23,  and  the  Secretary  proposes  to 
reference  that  access  to  records  in  this 
proposed  section.  The  Secretary 
proposes  that  an  institution  may  be 
granted  a  filing  extension  to  an 
institution  upon  a  showing  of  good 
cause.  The  S^retary  intends  that  this 
extension  would  be  granted  on  an 
infrequent  basis,  as  the  Secretary 
believes  it  is  imperative  to  have  the 
financial  information  from  the 
institution  that  most  accurately  reflects 
the  current  financial  situation  of  the 
institution. 

Section  668.16  Standards  of 
Administrative  Capability 

The  Secretary  proposes  to  redesignate 
§668.14  as  §668.16. 

In  matters  not  governed  by  specific 
provisions,  section  487(c)(1)(B)  of  the 
HEA  provides  for  the  establishment  of 
standards  of  administrative  capability 
for  participating  institutions  that 
include  any  matter  the  Secretary  deems 
necessary  for  the  sound  administration 
of  the  Title  FV,  HEA  programs.  Section 
498(d)  of  the  HEA,  which  was  added  by 
the  Amendments  of  1992,  authorizes  the 
Secretary  to  establish  procedures  and 
requirements  relating  to  administrative 
capability,  including  the  consideration 
of  past  performance  of  institutions  or 
individuals  in  control  of  those 
institutions  and  maintenance  of  records. 
In  addition,  section  498(d)  authorizes 
the  Secretary  to  establish  other 
reasonable  procedures  that  will 
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contribute  to  ensuring  that  institutions 
will  be  administratively  capable. 

Given  this  framework,  the  Secretary 
proposes  to  strengthen  and  modify  the 
administrative  capability  standards  in 
the  current  regulations  by  making 
significant,  substantive  changes  to  the 
administrative  standards  as  well  as 
some  technical  changes;  the  significant 
proposed  changes  to  the  current 
regulations  are  described  below. 

The  Secretary  proposes  to  clarify  the 
Secretary’s  current  principle  that  an 
institution  must  demonstrate  that  it  is 
capable  of  meeting  each  of  the 
administrative  standards  in  this  section 
to  be  considered  administratively 
capable.  Ehiring  negotiated  rulemaking, 
alternatives  to  requiring  that  institutions 
meet  each  administrative  standard  were 
discussed.  Among  the  options 
considered  were  that  the  various  factors 
be  “weighted,”  i.e.,  the  Secretary  would 
identify  which  factors  he  considered  to 
be  the  most  critical  and  would  incur  the 
greatest  penalty  if  they  were  not  met. 
Some  of  the  negotiators  suggested  that 
the  various  factors  be  used  only  as 
indicators  of  capability;  that  is,  the 
Secretary  would  be  required  to  review 
each  institution  that  did  not  comply 
with  one  or  more  standard  to  determine 
the  seriousness  of  noncompliance. 
However,  the  negotiators  did  not  reach 
consensus  on  an  approach.  Therefore, 
the  Secretary  is  proposing  that  to  be 
fully  certified  as  meeting  the  standards 
in  this  section  (as  well  as  the  other 
standards  in  Subpart  B  of  these 
regulations)  an  institution  must 
demonstrate  that  it  is  administratively 
capable  by  meeting  all  the 
administrative  standards.  An  institution 
that  fails  to  demonstrate  compliance 
with  one  or  two  administrative 
standards  could  be  certified 
provisionally  (see  the  earlier  discussion 
on  provisional  certification)  if  the 
Secretary  were  to  determine  the 
institution  capable  of  meeting  all  tlie 
standards  within  a  specific  time  period 
and  that  the  noncompliance  did  not 
necessitate  taking  a  stronger  sanction 
such  as  a  fine,  limitation,  suspension,  or 
termination  proceeding  against  the 
institution. 

For  example,  an  initial  applicant 
would  not  be  able  to  demonstrate 
compliance  with  all  standards  prior  to 
participation.  However,  the  Secretary 
expects  such  an  institution  to 
demonstrate  that  it  is  capable  of 
complying  with  all  the  standards. 
Therefore,  the  Secretary  currently 
provisionally  certifies  an  initial 
applicant  if  the  Secretary  determines 
that  the  applicant  is  capable  of  meeting 
the  current  standards  within  a  specified 
period  of  time.  The  Secretary  will 


continue  this  practice,  using  any 
additional  standards  proposed  in  this 
section  if  they  are  adopted  in  final. 

The  Secretary  proposes  to  make 
explicit  the  requirement  that,  to  be 
considered  administratively  capable,  an 
institution  must  administer  all  the  Title 
rV,  HEA  programs  in  which  it 
participates  in  accordance  with  all 
applicable  statutory  and  regulatory 
provisions  and  special  arrangements, 
agreements,  and  limitations.  This 
expectation  has  been  implicit.  However, 
the  Secretary  believes  it  is  important  to 
lay  out  this  standard  together  with  all 
the  other  administrative  standards. 

The  Secretary  proposes  to  clarify  what 
is  meant  by  a  capable  individual  who  is 
responsible  for  administering  the  Title 
IV,  HEA  programs.  It  is  important  for 
each  institution  that  is  currently 
participating  or  seeking  to  participate  in 
the  Title  IV,  HEA  programs  to 
demonstrate  that  it  has  staff  who  are 
capable  of  administering  the  programs 
properly.  While  obviously  a  number  of 
factors  should  be  considered  in 
determining  what  constitutes  “capable,” 
the  Secretary  believes  that  one  factor 
that  should  be  addressed  in  regulations 
is  whether  a  financial  aid  administrator 
has  been  certified  by  his  or  her  State  to 
have  that  capability.  This  factor  would 
apply  in  a  State  that  requires  financial 
aid  administrators  to  be  certified.  The 
Secretary  also  proposes  to  consider 
whether  an  individual  has  successfully 
completed  Title  FV,  HEA  program 
training  that  the  Secretary  has  provided 
or  approved.  The  Secretary  is  aware  that 
some  professional  organizations  provide 
high  caliber  training  in  various  aspects 
of  the  administration  of  the  Title  fv, 
HEA  programs  and  wishes  to  allow  for 
acceptance  of  that  outside  training  to 
meet  this  requirement  in  the  future.  The 
Secretary  welcomes  comments  on  what 
elements  and  safeguards  should  be 
present  in  an  acceptable  training 
program  for  financial  aid  administrators. 
While  adequate  experience  and  training 
are  major  considerations  in  evaluating 
compliance  with  this  standard,  the 
Secretary  welcomes  suggestions 
regarding  any  other  appropriate  factors 
that  the  Department  of  Education 
should  take  into  account  in  determining 
an  individual’s  capability. 

The  Secreteuy  proposes  to  clarify  the 
factors  that  are  considered  in 
determining  whether  a  financial  aid 
office  is  adequately  stafied.  'The 
Secretary  proposes  to  specify  that  in 
looking  at  the  amoimt  of  funds 
administered  by  the  institution,  the 
Secretary  would  also  consider  the 
number  of  students  who  receive  any 
student  financial  assistance  at  the 
institution  as  it  has  a  direct  bearing  on 


whether  an  office  is  adequately  staffed. 
The  Secretary  also  proposes  to  add 
consideration  of  the  degree  of  office 
automation  in  the  financial  aid  office. 
While  the  Secretary  has  always 
considered  the  extent  to  whi^  financial 
aid  processing  is  automated  in  assessing 
the  adequacy  of  financial  aid  offices,  the 
Secretary  believes  it  is  helpful  to 
acknowledge  specifically  in  the 
regulations  the  bearing  the  degree  of 
office  automation  has  on  the  staffing 
levels  of  financial  aid  offices. 

During  the  negotiated  rulemaking 
sessions,  discussions  were  held 
regarding  the  possible  development  of 
specific  staffing  levels,  such  as  ratios  of 
financial  aid  staff  to  the  number  of 
financial  aid  recipients  at  an  institution, 
for  determining  the  adequacy  of  the 
financial  aid  office  of  an  institution 
participating  in  the  Title  IV,  HEA 
programs  for  the  first  time,  an 
institution  that  imdergoes  a  change  of 
ownership  resulting  in  a  change  of 
control,  and  an  institution  that  has 
exhibited  administrative  difficulty  with 
other  standards  in  this  section.  The 
Secretary  believes  that  it  is  not 
necessary  to  prescribe  specific  staffing 
levels  for  participating  institutions  that 
have  not  experienced  administrative 
problems.  However,  the  Secretary 
agreed  to  solicit  comments  on  the  need 
for  an  additional  method  to  assess 
staffing  levels  of  other  institutions. 

An  institution  participating  in  the 
Title  IV,  HEA  programs  for  the  first  time 
has  neither  the  experience  in  dealing 
with  large  numbers  of  financial  aid 
recipients  nor  a  record  of  administering 
those  programs  that  can  be  evaluated. 
During  discussions  at  the  negotiated 
rulemaking  session,  it  was  suggested 
that  it  might  be  necessary  to  prescribe 
a  specific  number  of  staff  for  the 
institution’s  financial  aid  office  that 
could  serve  as  a  guide  for  determining 
whether  the  institution  can  handle  the 
volume  of  financial  aid  applications  and 
funds  it  expects  to  receive.  This 
standard  would  be  required  until  the 
Secretary  is  able  to  judge  the 
institution’s  actual  administration  of  the 
programs.  Similarly,  there  is  no 
assurance  that  an  institution  that 
changes  ownership  will  operate  with 
the  same  staff  and  procedures  and  at  the 
same  level  of  funding  as  was  the  case 
under  the  previous  ownership.  Thus, 
that  institution’s  former  track  record 
could  not  be  relied  upon  to  predict  its 
continued  administrative  capability  and 
there  might  be  a  need  to  be  able  to 
evaluate  the  adequacy  of  current  or 
anticipated  staffing  levels  using  specific 
numbers  or  ratios,  just  as  the 
Department  would  evaluate  those  of  a 
new  participating  institution.  Finally,  if 
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an  institution  has  documented  problems 
or  indicators  of  trouble  in  administering 
the  Title  IV,  HEA  programs,  these 
problems  could  well  be  caused  by 
inadequate  staffing  levels  in  the 
institution’s  financial  aid  office. 
Requirements  for  financial  aid  staff  to  be 
maintained  at  sp>ecific  levels  might  need 
to  be  imposed  upon  the  institution.  To 
address  the  problems  and  administer 
the  Title  FV,  HEA  programs  correctly,  it 
is  logical  to  expect  an  institution  to 
meet  minimum  staffing  levels  that  might 
be  adopted. 

The  Secretary  solicits  comments  on 
other  ways  of  measuring  staff  adequacy 
at  newly  participating  institutions, 
institutions  that  change  ownership 
resulting  in  a  change  of  control  and 
participating  institutions  with 
documented  administrative  problems  as 
well  as  any  other  categories  of 
institutions  that  should  be  subject  to 
requirements  for  specific  staffing  levels. 
The  Secretary  further  invites  comment 
on  how  such  considerations  as  the  size 
of  the  institution,  and  the  volume  of 
Title  rV,  HEA  program  funds 
administered  by  the  institution  should 
determine  the  number  or  ratio  of 
financial  aid  staff  that  the  Secretary 
should  prescribe.  For  example,  the 
Secretary  wishes  to  know  whether  a 
reasonable  ratio  of  staff  to  applicants  or 
recipients  can  be  established,  and,  if  so, 
what  that  ratio  might  be.  The  Secretary 
understands  the  difficulty  inherent  in 
strict  application  of  a  quantitative 
formula:  nevertheless,  concern  was 
expressed  at  the  negotiated  rulemaking 
sessions  about  having  an  adequate  basis 
on  which  to  make  fair,  worthwhile,  and 
consistent  judgments  of  administrative 
capability.  The  Secretary  recognizes  that 
appropriate  staffing  levels  must  include 
staff  not  only  in  the  financial  aid  office 
but  also  in  the  business  office  or  other 
offices  within  an  institution,  and  that 
the  use  of  third-party  servicers  and 
office  automation  have  a  bearing  on 
those  levels.  The  Secretary  asks 
commenters  to  address  these  factors  in 
their  recommendations. 

The  Secretary  proposes  to  require  that 
to  be  considered  administratively 
capable,  an  institution  have  written 
procedures,  or  other  written  information 
covering,  at  a  minimum,  the  nature  and 
fi’equency  of  communication  of 
information  among  all  the  offices  that 
have  an  impact  on  the  administration  of 
the  Title  FV,  HEA  programs  and  the 
responsibilities  of  various  offices  with 
respect  to  the  awarding  and  delivery  of 
Title  FV,  HEA  program  funds  and 
reports  to  the  Secretary.  The  Secretary 
encourages  institutions  to  have  specific 
written  procedures  where  possible, 
preferably  in  procedural  manuals,  for 


this  purpose.  However,  the  Secretary 
recognizes  that  some  of  the  information 
might  be  found  in  catalogs,  student  or 
administrative  handbooks,  or  other 
sources.  The  Secretary  is  proposing  to 
add  these  provisions  because  audits  and 
program  reviews  of  Title  IV,  HEA 
programs  administered  by  institutions 
have  shown  that  lack  of  written 
procedures  in  these  key  areas  is 
fi-equently  a  contributing  factor  to  a  lack 
of  proper  controls,  resulting  in 
overawards  and  inadequate  accounting 
of  expenditures.  To  ensure  that  only 
eligible  students  receive  funds  and  in 
the  correct  amoimt,  and  that  borrowers 
are  tracked  accurately  and  timely,  it  is 
essential  that  each  institution  be  clear 
about  how  and  when  pertinent 
information  is  transmitted  from  one 
office  to  another.  The  proposed  addition 
to  the  regulations  includes  examples  of 
the  types  of  information  to  be 
transmitted.  Similarly,  it  is  critical  that 
each  office  that  is  responsible  for  the 
approval  and  disbursement  or  delivery 
of  Title  FV,  HEA  funds  have  in  writing 
that  office’s  responsibilities  and 
reporting  requirements. 

The  Secretary  proposes  to  clarify  what 
constitutes  division  of  the  authorizing 
and  disbursing  or  delivering  functions 
by  adding  an  example.  In  the  past,  there 
has  been  virtually  no  real  separation  of 
these  duties  in  some  institutions:  this 
situation  has  presented  an  opportunity 
for  significant  abuse.  It  is  important  that 
two  different  individuals  authorize  and 
disburse  or  deliver  payment,  and  that  an 
individual  performing  one  of  these 
functions  not  have  control  over  the 
work  activities  of  the  person  or  persons 
performing  the  other.  To  guard  against 
collusion,  it  is  also  critical  that  the 
individuals  not  be  members  of  the  same 
family  or  exercise  substantial  control 
over  Ae  institution  through  a  combined 
ownership  interest  in  the  institution. 

The  terms  substantial  control  and 
ownership  interest  are  currently  defined 
in  §  668.13.  'The  Secretary  considers  two 
individuals  to  exercise  substantial 
control  through  a  "combined” 
ownership  interest  if  the  individuals 
hold  together  a\  least  a  25  percent 
ownership  interest  in  the  institution. 
Thus,  an  institution  would  be  precluded 
fiom  having  one  individual  with  a  10 
percent  ownership  interest  who  awards 
Title  IV,  HEA  program  assistance  and 
another  individual  with  a  15  percent 
ownership  interest  who  disburses  the 
funds.  This  concept  is  designed  to  allow 
for  those  employees  who  participate  to 
a  moderate  degree  in  a  profit-sharing 
plan  to  be  employed  in  one  of  the 
capacities  described  in  this  provision 
without  having  a  detrimental  impact  on 


the  institution’s  administrative 
capability.  Finally,  the  Secretary  wishes 
to  clarify  that,  under  both  current 
regulations  and  the  proposed 
regulations,  it  is  acceptable  for  a  check 
that  is  to  be  disbursed  or  delivered  to  a 
student  by  another  office  to  pass 
through  the  office  that  authorizes 
payment,  as  long  as  the  office  that 
authorizes  payment  does  no  more  than 
deliver  the  check  to  the  office 
responsible  for  disbursement  or  delivery 
to  the  student. 

The  Secretary  proposes  to  make 
explicit  that  record-keeping  is  a  basic 
standard  of  administrative  capability. 
Those  new  institutions  that  do  not  have 
adequate  record-keeping  capability 
would  not  be  approved  to  participate  in 
the  Title  FV,  H^  programs.  The  record¬ 
keeping  capability  of  participating 
institutions  would  be  evaluated  when 
the  institutions  seek  renewal  of  their 
promam  participation. 

The  Secretary  proposes  to  revise  the 
satisfactory  progress  standards  to 
require  that  the  maximum  time  fi-ame 
for  completion  of  an  undergraduate 
program  be  no  longer  than  150  percent 
of  the  published  length  of  the 
educational  program  and  that 
increments  of  the  maximum  time  frame 
not  exceed  the  lesser  of  one  academic 
year  or  one-half  the  published  length  of 
the  educational  program.  The 
establishment  of  the  maximum  time 
frame  must,  as  usual,  take  into  account 
a  student’s  enrollment  status.  Thus,  an 
institution  that  offers  a  four-year  degree 
program  (as  listed  in  the  institution’s 
catalog)  would  have  to  estabhsh  a 
maximum  time  frame  of  no  more  than 
six  years  for  completion  of  the  program 
by  a  full-time  student.  The  time  frame 
could  be  proportionally  longer  for  a 
half-time  student.  The  Secretary 
emphasizes  that  this  requirement  would 
set  an  upper  limit  on  the  period  of  time 
for  which  a  student  may  receive  Title 
IV,  HEA  program  aid.  An  institution 
would  not  be  required  to  expel  or 
otherwise  remove  a  student  from  the 
educational  program  after  the  expiration 
of  this  maximum  time  frame  (unless,  of 
course,  the  institution  has  a  similar 
requirement  for  students  who  do  not 
receive  Title  IV,  HEA  program 
assistance).  The  Secretary  has  a 
longstanding  policy  under  which  150 
percent  of  the  length  of  an  educational 
program  is  considered  to  be  a  reasonable 
period  in  which  a  serious  student 
should  be  able  to  complete  the  program. 
The  Secretary  notes  that  this  proposed 
time  frame  is  also  consistent  with 
proposals  made  by  the  NPRM 
implementing  the  Student  Right-to- 
Know  provisions  in  section  485(a)  of  the 
HEA  (57  FR  30826)  The  Secretary  does 
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not  believe  that  Title  IV,  HEA  program 
aid  should  be  provided  beyond  the 
point  at  which  a  student  can  reasonably 
be  expected  to  complete  his  or  her 
educational  objective. 

The  Secretary  proposes  to  expand  and 
clarify  the  requirements  for  reporting 
information  about  possible  fraud  or 
illegal  misconduct  related  to  the  Title 
rV,  HEA  programs.  The  proposed 
regulations  would  eliminate  the  current 
provision  for  an  institution  to  refer 
suspected  instances  of  fraud  or  other 
criminal  misconduct  involving  Title  IV, 
HEA  program  assistance  to  a  State  or 
local  law  enforcement  agency  rather 
than  the  Office  of  Inspector  General 
(OIG),  if  more  appropriate.  Instead,  the 
proposed  regulations  would  require  the 
institution  to  notify  only  the  OIG.  The 
proposed  regulations  would  also  remove 
a  related  requirement — that  the 
institution  report  to  the  OIG,  for  each 
calendar  year,  all  relevant  referrals  to 
State  or  local  law  enforcement  agencies, 
as  this  would  no  longer  be  necessary  if 
all  referrals  were  made  directly  to  the 
OIG.  Upon  receipt  of  the  information, 
the  OIG  will  notify  and  work  with  the 
appropriate  officials  to  resolve  the  issue. 
The  Secretary  is  proposing  to  amend 
this  section  to  streamline  the  referral 
process  and  reduce  the  burden  of 
reporting  information. 

Currently,  under  this  provision 
governing  the  reporting  of  instances  of 
suspected  fraud  and  criminal 
misconduct,  institutions  are  required  to 
report  only  information  regarding 
applicants  for  Title  IV,  HEA  program 
assistance.  Another  proposed  change 
would  expand  the  reporting 
requirement  with  respect  to  both  the 
types  of  misconduct  to  be  feported  and 
the  individuals  and  entities  involved  in 
the  misconduct.  In  addition  to  the 
information  currently  required,  an 
institution  would  be  required  to  report 
information  regarding  illegal  conduct 
involving  the  eligibility  and  funding  of 
the  institution  and  its  students  through 
Title  rV,  HEA  programs  believed  by  the 
institution  to  have  been  committed  by 
any  employee,  third-party  servicer,  or 
other  agent  of  the  institution  that  acts  in 
a  capacity  that  involves  the 
administration  of  the  Title  IV,  HEA 
programs.  This  provision  would  specify 
that  illegal  conduct  would  include 
possible  fi'aud,  misrepresentation, 
conversion  or  breach  of  fiduciary 
responsibility,  or  any  other  illegal 
conduct.  The  Secretary  believes  it  is 
important  to  investigate  any  possible 
illegal  misconduct  (i.e.,  misconduct 
where  formal  criminal  charges  have  not 
been  brought)  in  addition  to  possible 
eriminal  misconduct.  The  intent  of  this 
expansion  is  to  specify  that  institutions 


should  report  not  only  acts  that 
constitute  fraud  or  criminal  conduct, 
but  any  and  all  other  illegal  conduct 
involving  Title  IV,  HEA  programs  in 
which  an  employee  or  third-party 
servicer  might  have  engaged. 

In  addition  to  modi^ng  and 
expanding  some  of  the  existing 
administrative  capability  standards,  and 
making  others  explicit,  die  Secretary 
proposes  to  expand  the  administrative 
capability  standards  to  include  the 
general  areas  that  SPREs  will  review 
when  they  become  operational.  The 
Secretary  realizes  that  the  SPRE  review 
standards  must  be  developed  in 
consultation  with  institutions  located  in 
the  State  and  will  apply  only  to  those 
institutions  that  trigger  reviews; 
therefore,  those  standards  may  differ 
greatly  from  those  proposed  here  for 
purposes  of  evaluating  an  institution’s 
administrative  capability.  However,  the 
Secretary  believes  that  these  areas  of 
review  have  a  significant  bearing  on  an 
institution’s  administrative  capability 
and  therefore  should  be  incorporated  in 
the  Federal  administrative  capability 
standards. 

The  Secretary’s  overriding  concern  is 
that  the  Secretary  have  sufficient 
information  on  which  to  make  a 
determination  that  a  new  or  currently 
participating  institution  is 
administering  or  is  capable  of 
administering  the  Title  IV,  HEA 
programs  efficiently,  effectively,  and 
correctly.  With  this  in  mind,  the 
Secretary  solicits  comments  on  specific 
ways  to  quantify  these  provisions  (for 
example,  what  a  “significant  number  of 
students  with  special  needs’’  is)  and 
whether  each  of  these  added 
requirements  should  be  ipade  applicable 
to  all  institutions  or  whether  these 
provisions  should  be  made  applicable 
only  to  institutions  that  meet  specific 
criteria  or  thresholds,  e.g.,  institutions 
with  short-term  programs,  a  history  of 
high  withdrawal  rates,  high  default 
rates,  student  complaints,  etc. 

Specifically,  the  Secretary  is 
proposing  to  require  institutions  that 
enroll  significant  numbers  of  students 
with  special  needs  to  have  and 
implement  a  plan  that  provides  access 
to  adequate  support  services  for  those 
students.  The  Secretary  believes  that  an 
institution  that  cannot  provide  adequate 
peripheral  support  should  not  enroll 
those  special-needs  students  in 
significant  numbers.  In  evaluating 
administrative  capability,  the  Secretary 
has  looked  historically  at  withdrawal 
rates.  High  withdrawal  rates  often  result 
in  refund  and  default  problems  in  the 
FFEL  programs.  Some  institutions  have 
high  withdrawal  rates  because  they  have 
recruited  students  who  were  not  able  to 


complete  the  program.  Student 
withdrawal  for  academic  reasons  has 
been  addressed  by  changes  to  the 
ability-to-benefit  provisions;  students 
who  do  not  have  a  high  school  diploma 
or  the  recognized  equivalent  now  need 
to  pass  an  independently  administered, 
approved  examination.  However,  other 
students  who  have  been  admitted  have 
had  the  academic  capability  to  succeed, 
but  have  been  unable  to  complete  the 
program  because  of  other  factors,  such 
as  lack  of  child  care,  or  changes  in  child 
care  arrangements,  or  lack  of  adequate 
transportation.  Some  of  the  negotiators 
provided  the  Secretary  with  examples  of 
students  who  could  not  complete  a 
course  of  study  because  of  a  lack  of 
information  about  how  to  access 
adequate  support  services,  who 
otherwise  may  not  have  enrolled  in 
those  programs  if  accurate  information 
about  the  restricted  availability  of  those 
services  had  been  disclosed.  For 
example,  if  a  school  enrolls  a  significant 
number  of  students  who  have  small 
children  and,  therefore,  need  someone 
to  look  after  their  children  while  they 
are  in  classes  and  studying,  or  students 
who  have  no  transportation  of  their 
own,  it  is  incumbent  upon  the 
institution  to  work  with  these  students 
to  ensure  they  have  access  to  the 
ancillary  services  required  in  order  for 
them  to  complete  their  education  or 
training.  The  institution  may,  but  need 
not,  actually  provide  the  specific 
services,  such  as  child  care,  but  must,  at 
a  minimum,  provide  adequate  guidance 
and  access  to  enable  their  students  to 
overcome  barriers  to  attendance. 

'The  Secretary  is  proposing  that 
affected  institutions  have  a  plan,  which 
they  may  be  asked  to  submit,  to 
demonstrate  that  they  meet  this 
provision.  However,  the  Secretary  is 
interested  in  receiving  suggestions  about 
other  ways  to  address  the  problem  of 
institutions  that  recruit  and  enroll 
significant  numbers  of  students  who 
need  support  services  without 
informing  those  students  about  access  to 
the  support  services.  The  Secretary 
solicits  comments  regarding  how  to 
determine  what  constitutes  a 
"significant  number’’  of  students  with 
special  needs  and  what  special  needs 
should  be  included.  Further,  the 
Secretary  would  like  to  receive 
proposals  for  alternate  means  of 
addressing  this  issue. 

The  Secretary  proposes  to  require 
each  institution  to  have  procedures  for 
receiving,  investigating,  and  resolving 
student  complaints. 

The  Secretary  proposes  to  require  that 
if  the  stated  objectives  of  an  educational 
program  are  to  prepare  students  for 
gainful  employment,  the  institution 
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must  be  able  to  show  that  there  is  a 
reasonable  relationship  between  the 
length  of  the  program  and  entry  level 
requirements  for  employment.  In 
addition  to  supporting  the  length  of  a 
program,  the  institution  should  be  able 
to  substantiate  the  need  for  the  number 
of  hours  of  training.  The  Secretary 
proposes  to  consider  the  relationship 
between  the  quantity  of  training 
provided  in  the  program  and  entry-level 
requirements  to  be  reasonable  if  the 
number  of  clock  hours  in  the  program 
does  not  exceed  by  more  than  50 
percent  any  State  requirement  for  the 
minimum  number  of  clock  hours 
necessary  to  train  the  student  in  the 
occupation  for  which  the  program 
prepares  the  student.  For  example,  the 
Secretary  is  aware  of  an  institution  that . 
sought  approval  of  a  600-hour  program 
when  the  state  in  which  the  institution 
is  located  requires  only  40  hours  of 
training  for  entry  level  positions  for 
which  the  program  provided  training. 
The  Secretary  believes  that  in  situations 
such  as  this,  the  onus  is  on  the 
institution  to  demonstrate  the  value  of 
the  longer  program.  The  Secretary 
believes  that  the  excessive  length  of 
programs  requires  a  student  to  incur 
additional  unnecessary  debt. 

A  corollary  requirement  is  that  the 
need  for  the  training  provided  is 
established.  Over  the  past  several  years, 
the  Secretary  has  been  made  aware  of 
many  schools  that  have  provided  three 
to  six  months  of  training  for  entry-level 
jobs,  some  of  which  required  no 
external  training  before  employment,  as 
the  employers  have  internal  training 
programs  or  provide  on-the-job  training. 
As  a  basic  tenet  of  student  financial 
assistance  is  to  enable  students  who 
would  not  otherwise  be  able  to  afford 
needed  training  or  education  to  enroll  in 
an  appropriate  program,  the  Secretary 
believes  that  if  an  institution  is 
administering  the  Title  IV,  HEA 
progTcuns  adequately,  it  can  demonstrate 
that  the  training  it  provides  is  needed. 
The  Secretary  solicits  suggestions  on  the 
most  appropriate  documentation  to 
show  the  need  for  the  training. 

The  Secretary  proposes  to  add  to  the 
administrative  capability  standards  the 
requirement  that  the  institution  makp 
information  on  job  availability  and  state 
hcensing  requirements  available  to 
students  in  occupational,  professional 
and  vocational  educational  programs. 
The  Secretary  believes  that,  in  order  for 
a  prospective  occupational,  professional 
or  vocational  education  student  and 
financial  aid  applicant  to  make  an 
informed  decision  about  enrollment  and 
use  of  student  financial  assistance  in  a 
particular  program,  the  applicant  must 
have  access  to  accurate,  up-to-date  • 


information  on  the  job  market  for  that 
field,  and  the  availability  of  specific  jobs 
for  which  he  or  she  would  be 
adequately  prepared  after  completion  of 
the  program.  Similarly,  the  applicant 
should  have  access  to  information  on 
the  extent  to  which  the  educational  or 
training  program  addresses  state 
licensing  standards,  so  the  informed 
student  can  determine,  with  reasonable 
assurance,  that  necessary  topics  are 
covered  in  the  program  and  the  extent 
to  which  additional  information,  not 
necessary  for  state  licensure,  is  covered. 
The  Secreteuy  notes  that  this 
information  may  be  obtained  by  the 
institution  from  other  Federal  and  State 
sources,  such  as  Employment  Service  or 
State  occupational  coordinating 
committees.  An  institution  would  not  be 
required  to  produce  this  information  on 
its  own. 

The  Secretary  proposes  to  include 
•within  the  administrative  capability 
standards  a  requirement  that  the 
institution  have  advertising,  promotion, 
and  student  recruitment  practices  that 
accurately  reflect  the  content  and 
objectives  of  the  educational  programs 
offered  by  the  institution.  The  Secretary 
believes  that  to  administer  the  Title  IV, 
HEA  programs  in  a  responsible  manner, 
the  institution  must  advertise  its 
programs  and  the  financial  assistance 
available  in  an  accurate  manner. 

The  Secretary  proposes  to  specify  that 
an  institution  provide  all  required 
program  and  fiscal  reports  and  financial 
statements  in  a  timely  manner.  The 
Secretary  believes  strongly  that 
adequate,  timely  submission  of  accurate 
reports  is  an  essential  element  in  the 
proper  administration  of  the  Title  IV, 
HEA  programs.  The  failure  to  meet 
requirements  for  submission  of  reports 
is  an  indication  that  an  institution’s 
administrative  capability  is  impaired. 

The  Secretary  proposes  to  include  as 
a  specific  administrative  standard  the 
requirement  that  an  institution  have  no 
outstanding  habiUties  owed  to  the 
Secretary  unless  the  institution  has 
made  satisfactory  arrangements  to  repay 
those  liabilities  and  is  honoring  those 
arrangements.  The  Secretary  believes 
that  unless  a  participating  institution 
demonstrates  it  has  met  all  its 
programmatic,  contractual,  and  fiscal 
obligations  in  the  past,  and  has  tciken 
positive  steps  to  rectify  problems  and 
liabilities  in  the  past,  there  is  no  reason 
to  presume  that  Ae  institution  has  the 
capability  and  willingness  to  administer 
the  Title  IV,  HEA  programs  responsibly 
in  the  future. 

The  Secretary  proposes  to  take  into 
account  whether  significant  problems 
have  been  identified  in  final  reports  and 
determinations  issued  by  the  Secretary, 


the  OIG,  accrediting  agencies,  SPREs, 
guaranty  agencies,  and  State  authorizing 
agencies  and  findings  in  criminal,  civil, 
or  administrative  proceedings,  in 
addition  to  financial  and  compliance 
audit  reports  and  program  review 
reports,  in  assessing  an  institution’s 
achninistrative  capability.  The  Secretary 
believes  that  pertinent  information  from 
any  of  the  agencies  or  proceedings 
identified  is  relevant  to  determining 
whether  an  institution  is 
administratively  capable.  An  institution 
should  be  considered  administratively 
capable  only  if  there  is  no  evidence  of 
significant  problems  in  those  reviews  or 
proceedings. 

The  Secretary  proposes  to  add  to  the 
administrative  capability  standards,  the 
prohibition  against  debarments, 
suspensions,  and  causes  of  debarment 
or  suspension  under  E.0. 12549  and  the 
FAR,  48  CFR  subpart  9.4.  The  Secretary 
proposes  ta  amend  this  section  to 
provide  that  an  institution  would  not  be 
considered  administratively  capable  if 
(1)  cause  exists  for  debarring  the 
institution  under  34  CFR  85.305,  or  for 
suspending  the  institution  under  34 
CFR  85.405,  (2)  any  principarfas  that 
term  is  used  in  34  CFR  part  85)  of  the 
institution  is  debarred  or  suspended,  or 
(3)  the  institution  is  an  affiliate  (as  that 
term  is  used  in  34  CFR  part  85)  of  any 
person  so  debarred  or  suspended.  Under 
these  changes,  the  Secretary  would  not 
certify  the  administrative  capability  of 
an  institution  that  fits  into  any  of  these 
categories.  The  Secretary  would  not 
permit  such  an  institution  to  begin 
participation  in  a  Title  IV,  HEA 
program,  and  the  Secretary  would 
require  a  participating  institution  to 
rectify  the  problem  that  adversely 
affects  the  institution’s  administrative 
capability.  A  participating  institution’s 
inability  or  unwillingness  to  rectify  the 
problem  would  warrant  initiation  of  an 
emergency  action,  limitation, 
suspension,  or  termination  proceeding 
against  the  institution  under  subpart  G. 
"nie  Secretary  expects  that  such  a 
proceeding  would  be  combined  with  a 
debarment  or  suspension  proceeding 
under  34  CFR  part  85. 

These  changes  are  needed  to  establish 
appropriate  safeguards  to  protect  the 
Title  IV,  HEA  programs  when  serious 
questions  are  raised  about  the  honesty 
and  lawfulness  of  the  conduct  of  an 
institution’s  owners,  officers,  directors, 
management,  employees,  or  affiliates 
whose  duties  involve  the  administration 
of  or  influence  over  those  programs. 

'The  Secretary  proposes  to  require  that 
an  institution  comply  with  any 
standards  regarding  completion  and 
placement  rates  and  pass  rates  on  State 
licensing  examinations  established  by  *■ 
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the  State  in  which  an  institution  is 
located  as  a  standard  of  administrative 
capability.  The  Secretary  supports  the 
development  of  appropriate  standards 
by  each  State,  as  individual  States  will 
be  able  to  address  local  concerns  and 
conditions  in  the  development  of 
standards.  In  the  absence  of  such  a  State 
standard,  the  Secretary  believes  an 
institution  must  comply  with 
appropriate  standards  regarding 
completion  rates,  placement  rates  and 
pass  rates  on  required  State 
examinations,  as  established  by  the 
Secretary,  in  consultation  with 
institutions  located  in  the  State. 

The  Secretary  proposes  to  require  as 
a  standard  for  ^11  participation  in  the 
Title  rV,  HEA  programs  that  institutions 
have  default  rates  that  do  not  exceed  20 
percent  for  the  Federal  Stafford  Loan 
and  Federal  SLS  programs,  and  default 
rates  that  do  not  exceed  15  percent  for 
the  Federal  Perkins  Loan  progreim.  For 
the  Federal  Stafford  Loan  and  Federal 
SLS  programs,  a  20  percent  trigger  is 
currently  used  as  an  indicator  of 
impaired  administrative  capability.  For 
the  Federal  Perkins  Loan  program,  the 
Secretary  has  used  a  20  percent  trigger 
as  an  in^cator  of  impaired 
administrative  capability.  The  Secretary 
is  proposing  to  change  this  figure  to  15 
percent  for  consistency  with  the 
statutory  requirement  of  section  461(g] 
of  the  HEA  that  requires  an  institution 
with  a  cohort  default  rate  of  15  percent 
in  the  Federal  Perkins  Loan  program  to 
establish  a  default  management  plan 
pursuant  to  regulations.  Under  this 
proposal,  institutions  applpng  for 
participation  under  a  change  of 
ownership  or  for  a  renewal  of  their 
participation  with  default  rates 
excee<hng  these  proposed  amounts 
would  be  provisionally  certified  for  a 
lack  of  administrative  capability  if  no 
other  serious  administrative  capability 
problems  were  identified  that  warranted 
denying  the  application.  The  Secretary 
notes  that,  imder  this  proposal,  an 
institution  applying  for  a  renewal  of 
particip>ation  that  has  a  default  rate 
under  the  Federal  Stafford  Loan 
programs  that  exceeds  20  percent  could 
submit  information  demonstrating 
mitigating  circiimstances  as  provided  in 
§  668.15  of  current  regulations  to 
demonstrate  that  the  institution’s 
default  rate  is  not  a  basis  for  denial  of 
full  p€urticipation.  If  no  other  serious 
administrative  capability  problems  were 
identified  that  warrant  denying  the 
application  for  full  participation,  an 
institution  with  de&ult  rates  over  these 
triggers  could  receive  full  participation 
if  it  successfully  showed  that  those 
mitigating  circumstances  existed. 


In  addition,  the  Secretary  is  proposing 
that  an  institution  would  not  be 
considered  administratively  capable  if  it 
has  a  withdrawal  rate  of  more  than  33 
percent  This  change  from  the  current 
regulations,  under  which  the  Secretary 
considers  withdrawal  rates  of  more  than 
33  percent  as  an  indicator  of  problems 
in  administrative  capability,  would 
become,  like  the  other  standards  in  this 
section,  absolute  requirements  rather 
than  mere  indicators.  The  calculation  of 
this  withdrawal  rate  is  currently  made 
using  the  formula  on  the  application  for 
participation  in  the  Title  IV,  HEA 
programs. 

The  Secretary  is  proposing  these 
changes  to  the  current  default  rate  and 
withdrawal  rate  requirements  because 
the  Secretary  believes  that  these  rates 
are  appropriate  measmes  of  an 
institution’s  past  administrative 
performance;  an  institution  that 
administers  the  Title  IV,  HEA  programs 
correctly  will,  absent  mitigating 
circumstances  for  its  Federal  Stafford 
Loan  and  Federal  SLS  programs  default 
rate,  have  default  rates  and  withdrawal 
rates  below  these  j)ercentages. 

The  Secretary  understands  that  some 
currently  participating  institutions  have 
rates  in  excess  of  these  levels.  Therefore, 
the  Secretary  anticipates  that  when 
these  institutions  next  undergo  a 
reevaluation  of  their  institutional 
eligibility,  administrative  capability, 
and  financial  responsibility,  some  of 
them  would  be  determined  not  to  be 
administratively  capable  purely  for 
failure  to  meet  these  standards,  even  if 
they  meet  all  the  other  financial 
responsibihty  and  administrative 
capability  standards  in  these  proposed 
regulations.  In  those  cases,  if  there  are 
no  other  significant  problems,  these 
institutions  could  be  panted 
provisional  certification  so  they  could 
continue  to  participate  in  the  Title  IV, 
HEA  programs  for  a  limited  time  on  a 
limit^  t^is  to  allow  them  to  bring 
their  default  or  withdrawal  rates  or  both 
down  to  an  acceptable  level.  However, 
an  institution  with  a  high  withdrawal 
rate  applying  for  participation  in  the 
Title  rV,  HEA  programs  for  the  first  time 
would  not  be  approved  to  participate  in 
the  Title  IV,  H^  programs.  In  addition 
to  these  default  rates  the  Secretary  plans 
to  establish  an  appropriate  default  rate 
applicable  to  the  FDSL  Program  and 
solicits  cmnments  on  what  that  should 
be.  For  example,  comments  are 
requested  on  whether  FDSL  Program 
default  rate  thresholds  should  be 
developed  to  take  into  consideration 
students  who  are  using  income 
contingent  repayment. 


Section  668.1 7  Default  Reduction 
Measures 

Default  Rates 

Because  of  the  changes  described 
above  in  proposed  §  668.16  concerning 
the  effect  of  default  and  withdrawal 
rates  on  an  institution’s  administrative 
capability,  the  remaining  provisions  in 
current  §  668.15  would  address  default 
reduction  measiues  for  institutions  with 
high  Federal  Stafford  loan  and  Federal 
SLS  default  rates.  Therefore,  the 
Secretary  proposes  to  redesignate 
ciirrent  §  668.15  as  §  668.17  and  rename 
it  “Default  reduction  measvires.’’ 

The  Secretary  proposes  to  clarify  that 
the  Secretary  notifies  an  institution  of 
its  Federal  Stafford  loan  and  Federal 
SLS  cohort  default  rate  if  that  rate 
exceeds  20  percent  for  any  fiscal  year 
before  the  Secretary  takes  an  action 
against  the  institution.  This  chsmge 
merely  reflects  the  Secretary’s  current 
practice. 

The  Secretary  proposes  to  remove  the 
option  to  require  an  institution  with  a 
Federal  Stafford  loan  and  Federal  SLS 
cohort  default  rate  that  exceeds  20 
percent  for  any  fiscal  year  to  submit  to 
the  Secretary  and  guaranty  agencies  the 
specific  information  described  in 
current  §  668.15(b)(2)(ii)  concerning 
pass  rates,  job  placement  rates,  and 
completion  rates.  These  changes  are 
consistent  with  earlier  statutory  and 
regulatory  revisions  to  current  §  668.15 
and  because  the  Secretary  rarely  asks 
institutions  to  submit  this  information. 
The  Secretary  would  reserve  the  right  to 
request  any  information  the  Secretary 
deems  necessary  to  make  a  preliminary 
determination  as  to  the  appropriate 
action  to  be  taken  by  the  S^etary 
regarding  the  institution. 

Default  Management  Plan 

The  Secretary  proposes  to  clarify 
requirements  for  implementation  of 
default  management  plans  for 
institutions  with  Federal  Stafford  loan 
and  Federal  SLS  cohort  default  rates 
greater  than  20  percent  for  any  fiscal 
year.  The  Secretary  has  required 
implementation  of  a  default 
management  plan  for  institutions  with 
cohort  default  rates  greater  than  20 
percent  since  the  implementation  of  the 
default  reduction  initiative  in  final 
regulations  published  Jrme  5. 1989  (54 
FR  24114).  In  the  preamble  to  the  June 
5, 1989,  final  regulations,  the  Secretary 
stated  that,  in  accordance  with  current 
§  668.15(e).  an  institution  with  a  default 
rate  over  20  percent  could  be  required 
to  implement  a  default  management 
plan.  The  proposed  provision  specifies 
that,  for  an  inkitution  with  a  F^eral 
Stafford  loan  and  Federal  SLS  cohort 
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default  rates  greater  than  20  percent  or 
less  than  or  equal  to  40  percent  for  any 
fiscal  year,  the  institution  would  have  to 
submit  a  default  management  plan  that 
implements  the  measures  described  in 
appendix  D  to  this  part.  An  institution 
could  only  implement  a  default 
management  plan  that  deviates  from  the 
measures  in  appendix  D  if  the 
institution  submits  a  justification  for  the 
deviation  that  is  approved  by  the 
Secretary.  An  institution  widi  a  Federal 
Sta^ord  loan  and  Federal  SLS  cohort 
default  rate  that  exceeds  40  percent  for 
any  fiscal  year,  and,  therefore,  is  subject 
to  a  limitation,  suspension,  or 
termination  action  under  subpart  G, 
would  have  to  implen  i^nt  all  of  the 
default  reduction  measiues  described  in 
appendix  D  to  this  part  no  later  than  60 
days  after  the  institution  receives  the 
Seoetary’s  notification  of  the 
institutions  cohort  default  rate.  The 
institution  would  not  be  required  to 
submit  any  vmtten  plans  to  the 
Secretary  or  a  guaranty  agency  unless 
specifically  requested  to  do  so  by  the 
Secretary  or  guaranty  agency. 

Ei'd  of  Participation 

Section  435(a)(2)  of  the  HEA  provides 
th  at  an  institution’s  participation  in  the 
Fl'EL  programs  ends  if  the  Secretary 
determines  that  the  institution’s  cohort 
default  rate  for  each  of  the  three  most 
recent  fiscal  years  for  which  the 
S«Kuetary  has  determined  the 
institution’s  rate  is  equal  to  or  greater 
than  the  applicable  threshold  rates. 
Section  435(a)(2)(B)  of  the  HEA  sets  the 
threshold  rate  for  fiscal  year  1994  and 
all  subsequent  fiscal  years  at  25  percent. 
Consistent  with  current  regulations, 
institutions  may  appeal  such  loss  of 
participation  by  demonstrating  that 
mitigating  circumstances  as  found  in 
current  §  668.15  are  present. 

Currently,  an  institution  may  not 
participate  in  the  FFEL  programs 
beginning  eight  calendar  days  after  the 
date  the  Secretary  notifies  the 
institution  that  its  cohort  default  rate 
exceeds  the  specified  thresholds.  'The 
Secretary  proposes  to  change  this 
provision  to  require  that  an  institution 
may  not  participate  in  the  FFEL 
program  Wginning  with  the  date  that 
the  institution  receives  notification  from 
the  Secretary  that  its  cohort  default  rate 
exceeds  the  specified  thresholds.  'The 
Secretary  does  not  believe  it  is 
appropriate  to  continue  to  allow  an 
institution  that  has  lost  its  participation 
due  to  a  high  default  rate  to  have  the 
benefit  of  further  Title  IV,  HEA  program 
funds  unless  it  successfully  appeals. 

The  Secretary  proposes  to  make 
corresponding  changes  throughout  this 
section. 


Appeal  Procedures 

The  Technical  Amendments  of  1993 
amended  section  435(a)  and  (m)  of  the 
HEA  as  those  sections  relate  to 
institutional  appeals  of  cohort  default 
rates.  These  amendments  are  not 
reflected  in  this  NPRM  but  will  be 
addressed  separately.  However,  the 
Secretary  proposes  to  remove  the 
provision  that  provides  that  an 
institution  may  appeal  its  loss  of 
particif>ation  in  the  FFEL  programs 
tmder  the  provisions  of  this  section  on 
the  grounds  that  the  institution  has 
reduced  its  cohort  default  rate  for  each 
of  the  two  most  recent  fiscal  years  for 
which  the  Secretary  has  calculated  a 
cohort  default  rate  for  that  institution  by 
50  percent  of  the  amoimt  by  which  its 
cohort  default  rate  for  the  previous  year 
exceeds  the  applicable  thr^hold 
percentage  specified  in  this  section. 

'This  provision  is  no  longer  applicable 
because  it  was  limited  to  notices  of  loss 
of  eligibility  that  were  received  by  an 
institution  in  the  fiscal  year  that  ended 
September  30, 1991. 

Current  regulations  allow  an 
institution  to  appeal  its  loss  of 
participation  in  the  FFEL  programs 
imder  the  provisions  of  this  section  on 
the  grounds  that,  for  any  twenty-four 
month  period  ending  not  more  than  six 
months  prior  to  the  date  the  institution 
submits  its  appeal,  two-thirds  or  more  of 
the  institution’s  students  who  are 
enrolled  on  at  least  a  half-time  basis  are 
individuals  fiem  disadvantaged 
economic  backgrounds  as  established  by 
documentary  evidence  submitted  by  the 
institution  such  as  a  Pell  Grant  Index  of 
zero,  or  an  AGI  of  less  than  the  poverty 
level,  as  determined  by  criteria 
developed  by  the  Department  of  Health 
and  Human  Services.  The  Secretary 
proposes  that  the  term  “such  as”  be 
eliminated  to  reflect  the  current 
practice:  Le.,  the  institution  must 
establish  the  grounds  for  its  appeal 
based  only  on  the  information  specified 
in  the  regulations.  The  Department 
would  only  accept  the  specific  evidence 
listed  in  the  regulations  although  the 
ourent  regulations  suggest  that  other 
evidence  is  acceptable.  'This  change 
reflects  the  current  practice  of  the 
Secretary.  The  Secretary  solicits 
comment  on  other  acceptable  forms  of 
acceptable  documentation. 

Definitions 

The  Student  Loan  Reform  Act  (Pub.  L. 
103-66)  amended  the  definition  of 
cohort  default  rate  to  include  Federal 
Consolidation  Loans  which  are  used  to 
repay  Federal  Stafford  and  Federal  SLS 
loans.  The  Secretary  proposes  to  amend 
this  section  to  reflect  this  change. 


Definitions  applicable  to  this  section 
would  be  revised  to  reflect  changes  to 
the  definition  of  cohort  default  rate  in 
section  435(m)  of  the  HEA.  In 
accordance  with  the  statute,  as  in  the 
past,  for  any  fiscal  year  in  which  30  or 
more  current  and  former  students  at  the 
institution  enter  repayment  on  Federal 
Stafford  or  Federal  SLS  program  loans 
received  for  attendance  at  the 
institution,  the  cohort  default  rate  is  the 
percentage  of  those  current  and  former 
students  who  enter  repayment  in  that 
fiscal  year  on  Federal  Stafford  or 
Federal  SLS  program  loans  received  for 
attendance  at  that  institution  who 
default  before  the  end  of  the  following 
fiscal  year.  Formerly,  for  any  fiscal  year 
in  which  fewer  than  30  of  the 
institution’s  cxirrent  and  former  students 
entered  repayment  on  a  Federal  Stafford 
or  Federal  SLS  loans  received  for 
attendance  at  the  institution,  the  cohort 
default  rate  was  the  average  over  the 
three  most  recent  fiscal  years  of  the  rates 
calculated  in  the  manner  described  for 
any  fiscal  year  in  which  30  or  more 
current  and  former  students  enter 
repayment  on  a  Federal  Stafford  or 
F^eral  SLS  program  loan.  The  HEA 
now  requires  that,  for  any  fiscal  year  in 
which  fewer  than  30  of  the  institution’s 
current  and  former  students  enter 
repayment,  the  cohort  default  rate  is  the 
percentage  of  those  current  and  former 
students  who  entered  repaymept  on 
Federal  Stafford  loans  or  Federal  SLS 
loans  in  any  of  the  three  most  recent 
fiscal  years  who  default  before  the  end 
of  the  fiscal  year  in  which  they  entered 
repayment. 

The  Technical  Amendments  of  1993 
changed  section  435(m)(l)(B)  of  the 
HEA  to  make  clear  that  the  issue  of 
improper  loan  servicing  is  only  part  of 
the  appeal  process  and  does  not  relate 
to  the  Secretary’s  initial  release  of 
cohort  default  rates.  'Thus,  in  issuing  the 
rates  initially,  the  Secretary  is  not 
obligated  to  consider  allegations  of 
improper  loan  servicing.  The  Secretary 
proposes  to  amend  the  regulations  to 
reflect  this  change  by  removing  the 
requirement  that  the  Secretary  must 
exclude  any  loans  that,  due  to  improper 
servicing  or  collection,  would  result  in 
an  inaccurate  or  incomplete  calculation 
of  the  cohort  default  rate. 

Section  435(m)  of  the  HEA  requires 
the  addition  of  the  requirement  that  a 
Federal  SLS  loan  not  be  considered  to 
enter  repayment  until  after  the  borrower 
has  ceased  to  be  enrolled  in  an 
educational  program  leading  to  a  degree 
or  certificate  at  the  elimble  institution 
on  at  least  a  half-time  rasis  (as 
determined  by  the  institution)  and 
ceased  to  be  in  a  period  of  forbearance 
based  on  that  enrollment.  Section 
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435(m)  further  requires  that  each 
eligible  lender  of  a  Federal  SLS  loan  to 
provide  the  guaranty  agency  with  the 
information  necessary  to  determine 
when  the  loan  entered  repa5nnent  for 
purposes  of  this  definition  and  requires 
the  guaranty  agency  to  provide  that 
information  to  the  Secretary. 

Section  668.22  Institutional  Refunds 
and  Repayments 

General 

The  Amendments  of  1992  added 
section  484B  to  the  HEA  to  require  an 
institution  to  have  in  place,  as  of  July 
23, 1992,  a  fair  and  equitable 
institutional  refund  policy  as 
promulgated  in  that  section.  The  fair 
and  equitable  refund  requirements 
prescribed  by  law  are  similar  to  the  fair 
and  equitable  refund  requirements 
prescribed  by  §  682.606  of  the  FFEL 
program  regulations  for  institutions  that 
participate  in  the  FFEL  programs.  The 
HEA  extends  this  requirement  to 
institutions  participating  in  any  Title  IV, 
HEA  program  and  makes  various 
modifications. 

Under  this  fair  and  equitable  refund 
policy,  an  institution  must  make  a 
refund  of  imeamed  tmtion,  fees,  room 
and  board,  and  other  charges  to  a 
student  who  received  Title  IV,  HEA 
program  assistance  (including  PLUS 
loans  received  on  behalf  of  the  student) 
if  the  student  does  not  register  for  the 
period  of  enrollment  for  which  the 
student  was  charged  or  if  the  student 
withdraws,  drops  out,  or  is  expelled 
from  the  institution  before  completing 
the  p>eriod  of  enrollment  for  which  he  or 
she  was  charged. 

The  interpretation  of  the  applicability 
of  a  fair  and  equitable  refund  policy  was 
the  subject  of  extensive  discussions 
among  the  negotiators.  The  HEA 
specifically  mandates  a  refund  to  any 
student  who  received  Title  IV  HEA 
program  assistance.  However,  at  issue 
during  the  negotiations  was  the  fairness 
and  equity  in  having  a  refund  policy  for 
students  who  receive  Title  IV,  HEA 
program  assistance  that  is  different  finm 
the  refund  policy  for  those  students 
enrolled  in  the  same  educational 
program  who  do  not  receive  Title  IV, 
HEA  program  assistance.  Several 
negotiators  felt  that  requiring 
institutions  to  apply  the  refund 
requirements  found  in  this  proposed 
section  to  all  students  who  attend  an 
institution  would  be  an  imauthorized 
intrusion  by  the  Secretary  into  the 
administrative  decisions  of  an 
institution.  Many  negotiators  felt  that 
compliance  with  a  refund  requirement 
that  is  applicable  to  all  students  would 
be  too  costly  for  an  institution. 


Therefore,  the  Secretary  proposes  to 
define  a  fair  and  equitable  refund  policy 
only  with  respect  to  students  who 
receive  Title  IV,  HEA  program 
assistance.  Although  the  Secretary 
proposes  to  limit  the  scope  of  this 
provision  to  those  recipients,  imder  this 
proposed  provision  an  institution  would 
not  be  prohibited  from  adopting  these 
refund  requirements  for  ail  students. 

The  Seoetary  proposes  to  require  that 
an  institution  provide  a  written 
statement  containing  its  refund  policy  to 
prospective  students  and  make  its 
policy  known  to  currently  enrolled 
students.  This  proposal  is  based  upon 
requirements  currently  prescribed  by 
§  682.606  of  the  FFEL  program 
regulations.  The  Secretary  proposes  to 
expand  this  FFEL  provision  to  require 
that  the  written  statement  must  be  clear 
and  conspicuous  and  must  include 
information  on  the  allocation  of  refunds 
and  repa3mients  to  sources  of  aid.  In 
keeping  with  current  FFEL  program 
regulations,  the  Secretary  proposes  that 
the  written  statement  include  examples 
of  the  application  of  the  refund  policy. 
This  requirement  would  be  met  if  the 
institution  informs  students  in  the 
written  statement  that  examples  are 
available  and  the  institution  makes  the 
examples  readily  available  to  the 
student  upon  request.  • 

As  in  the  cvirrent  FFEL  program 
regulations,  the  Secretary  proposes  to 
require  an  institution  to  provide  the 
written  statement  to  prosffective 
students.  Section  668.41(b)  of  current 
regulations  defines  a  "prospective 
student"  as  an  individual  who  has 
contacted  an  institution  participating  in 
any  Title  IV,  HEA  program  for  Ae 
purp>ose  of  requesting  information 
concerning  admission  to  the  institution. 
The  Secretary  believes  that  a  student  is 
a  "prospective  student"  if  he  or  she  is 
not  enrolled  in  an  institution  and  has 
not  entered  into  any  contractual 
agreement  or  incxured  a  financial 
obligation  to  attend  an  institution. 
Therefore,  the  Secretary  proposes  to 
require  an  institution  to  provide  this 
written  statement  to  a  student  prior  to 
the  earlier  of  the  student's  enrollment  or 
the  execution  of  the  student’s 
enrollment  agreement.  If  the 
institution’s  refund  policy  changes,  the 
institution  would  have  to  ensure  that  all 
students  are  made  aware  of  the  new 
pohcy  and  advise  the  currently  enrolled 
students  of  any  changes  that  the 
institution  intended  to  apply  to  those 
students  for  their  current  enrollment 
period. 

The  Secretary  believes  that  some 
institutions  have  assessed  excessive 
equipment  charges  that  have  increased 
the  total  aid  received.  For  example, 


some  students  have  been  charged  as 
much  as  ten  or  fifteen  times  Ein 
institution’s  documented  equipment 
costs  for  kits  students  were  required  to 
purchase.  If  the  calculation  of  a  refund 
includes  equipment  charges  with  such 
an  extreme  price  mark-up,  the  amount 
of  money  an  institution  would  be 
permitted  to  keep  is  greatly  inflated.  To 
help  curb  this  abuse,  the  Swretary  is 
proposing  to  require  an  institution  to 
publish  in  its  school  catalog  or  other 
information  provided  to  its  students,  the 
cost  to  the  student  of  required  supplies 
and  equipment.  Further,  the  Secretary 
proposes  to  require  an  institution  to 
substantiate  to  Department  officials, 
upon  the  request  of  the  Secretary,  that 
the  costs  are  reasonably  related  to  the 
costs  of  providing  the  supplies  and 
equipment  to  students,  "niis  provision 
would  not  require  the  institution  to 
provide  this  cost  substantiation  to 
students,  but  would  permit  the 
Secretary  to  obtain  information 
regarding  the  cost  of  required  supplies 
and  equipment  to  determine  whether  an 
abuse  in  this  6uea  is  occurring  or  has 
occurred.  For  example,  this  information 
may  be  routinely  reviewed  during  a 
program  review.  If  the  charges  for 
equipment  and  supplies  appear  to  be 
unreasonable,  the  institution  would  be 
required  to  show  that  its  charges  were 
reasonably  related  to  the  cost  of 
providing  those  items.  Under  this 
proposal,  an  institution  would  not  be 
expected  to  provide  this  information  to 
the  Secretary  as  a  regularly  scheduled 
submission,  but  only  upon  request  from 
the  Department  of  Education. 

Fair  and  Equitable  Refund  Policy 

Section  484B  of  the  HEA  defines  a  fair 
and  equitable  refund  policy  to  be  one 
that  provides  for  at  least  the  largest  of 
the  amounts  provided  imden 

(1)  The  requirements  of  applicable 
State  law; 

(2)  The  specific  refund  requirements 
established  by  the  institution’s 
nationally  recognized  accrediting 
agency  and  approved  by  the  Secretary; 
or 

(3)  The  pro  rata  refund  calculation 
described  in  the  statute  for  students 
attending  the  institution  for  the  first 
time,  except  that  this  pro  rata  refund 
calculation  does  not  apply  for  any 
student  whose  withdrawal  date  is  after 
the  60  percent  point  in  time  in  the 
period  of  enrollment  for  which  the 
student  has  been  charged. 

The  Secretary  intends  to  clarify  that 
an  accrediting  agency’s  refund  policy 
must  contain  specific  standards.  Refimd 
“guidelines”  developed  by  an 
accrediting  agency  (for  example,  an 
accrediting  agency  refund  policy  that 
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only  requires  an  institution  to  develop 
its  own  fair  and  equitable  refund  policy) 
would  not  be  considered  to  have 
standards.  Obviously,  an  institution 
would  not  be  considered  to  be  in 
compliance  with  a  State’s  or  an 
approved  accrediting  agency’s  refund 
pobcy  if  the  institution  adopts  a  refund 
policy  that  is  merely  similar  to  the 
State’s  or  accrediting  agency’s  but  does 
not  incorporate  all  the  required 
standards.  This  policy  is  consistent  with 
the  current  provisions  of  the  FFEL 
program  regulations. 

The  Secretary  recognizes  that  there 
may  be  situations  where  an  institution’s 
State  and  accrediting  agency  do  not 
have  specific  refund  policies.  If  a 
student  is  not  entitled  to  a  pro  rata 
refund,  no  specific  standard  would  then 
exist  imder  the  law  to  ensure  that  the 
student  received  a  fair  and  equitable 
refund.  Because  the  Secretary  believes 
that  all  recipients  of  ’Title  IV,  HEA 
program  assistance  should  be  treated 
fairly,  the  Secretary  is  proposing  to 
require  an  institution  to  provide  a 
re^d  to  a  student  that  is  the  larger  of 
the  institution’s  refund  policy  or  the 
specific  refund  standards  contained  in 
appendix  A  to  this  part  if  an 
institution’s  State  and  accrediting 
agency  do  not  have  refund  standards 
and  the  student  is  not  entitled  to  a  pro 
rata  refund.  The  NPRM  published  on 
January  24, 1994  to  implement  the 
accrediting  agency  provisions  in  subpart 
2  of  part  H  of  the  HEA  proposes  that  the 
Secretary  will  not  recognize  an 
accrediting  agency  vinless  the  agency 
has  a  refund  policy  that  provides  for  a 
fair  and  equitable  refund  to  a  student. 
'The  Secretary  notes  that  if  this 
provision  of  the  accreditation  agency 
NPRM  is  adopted  in  final  regulations, 
there  would  not  be  a  need  for  the 
proposed  appendix  A  requirement  once 
all  accrediting  agencies  have  been 
reviewed  and  recognized  by  the 
Secretary. 

The  refund  policy  proposed  to  be 
adopted  as  appendix  A  is  derived  from 
the  guidelines  developed  by  the 
National  Association  of  Q)llege  and 
University  Business  Officers 
(NACUBO).  Currently,  under  the  FFEL 
program  regulations,  an  institution  must 
follow  the  guidelines  developed  by 
NACUBO  and  restated  in  appendix  A  to 
the  FFEL  program  regulations  (or  refund 
policy  standards  set  by  another 
association  of  institutions  of 
postsecondary  education  and  approved 
by  the  Secretary)  if  neither  an 
institution’s  State  nor  its  accrediting 
agency  have  refund  standards.  While 
the  NACUBO  standards  identify  policy 
standards  that  institutions  should  have 
for  the  refund  of  student  charges,  the 


Secretary’s  proposed  appendix  A 
establishes  policy  standards  that 
institutions  must  have  for  the  refund  of 
student  charges.  The  Secretary  has 
always  considered  these  standards  as 
mandatory  for  purposes  of  the  FFEL 
program  regulations  and  is,  therefore, 
making  that  interpretation  clear  in  these 
proposed  regulations.  Further,  the 
Secretary’s  proposed  appendix  A  to  this 
part  would  mandate  the  percentage  of 
tuition  charges  that  must  be  returned  to 
a  student  who  withdraws  from  an 
institution  at  various  intervals  diuing 
the  refund  period.  In  the  development 
of  the  actu^  refund  calculation  for  this 
pohcy,  the  Secretary  adapted  a 
proportionate  calculation  that  is  similar 
to  refund  policies  used  by  proprietary 
institutions.  'The  Secretary  believes  that 
this  refund  scdiedule  provides  a  fairer 
allocation  of  resources  between  the 
institution  and  the  Title  IV,  HEA 
programs  than  exists  under  the  shorter 
refimd  periods  often  found  at  traditional 
colleges  and  universities.  'This  proposed 
refund  policy  is  not  normally  as 
generous  to  die  student  as  the  pro  rata 
refund  policy  prescaibed  by  the  statute, 
because  the  auected  students  would  not 
be  first  time  students  and,  therefore, 
would  not  be  entitled  to  the  full 
protection  of  the  pro  rata  refund  policy. 
Under  the  standanls  in  appendix  A,  a 
student  who  submits  written  notice  of 
withdrawal  up  to  one  week  before  the 
first  day  of  class  would  receive  a  refund 
of  100  percent  of  tuition  charges.  'The 
refund  would  be  reduced  to  at  least  90 
percent  if  the  student  submits  written 
notice  of  withdrawal  between  the  end  of 
the  100  percent  period  and  the  first  10 
percent  of  the  period  for  which  the 
student  was  charged.  A  student  would 
receive  at  least  a  50  percent  refund  if  he 
or  she  withdraws  between  the  first  10 
percent  and  the  first  25  percent  of  the 
period  for  which  the  student  was 
charged.  Finally,  a  student  would 
receive  at  least  a  25  percent  refund  if  he 
or  she  withdraws  between  the  first  25 
percent  and  the  first  50  percent  of  the 
period  for  which  the  student  was 
charged. 

As  a  part  of  the  refund  policy  in 
proposed  appendix  A,  the  Secretary 
would  allow  an  institution  to  subtract 
from  the  refund  to  a  student  any  charges 
for  equipment  (including  books  and 
supplies)  if  there  is  a  separate  charge  for 
the  equipment  and  the  student  actually 
obtains  the  equipment  but  the  student 
fails  to  return  the  equipment  within  20 
days  after  his  or  her  withdrawal.  'This 
provision  is  discussed  further  in  the 
explanation  on  pro  rata  refunds. 

An  institution  must  determine 
whether  a  student  withdrew  prior  to  the 
60  percent  point  in  time  in  the  period 


of  enrollment  for  which  the  student  has 
been  charged  when  determining 
whether  the  pro  rata  refund  calculation 
is  applicable  to  a  student.  The  Secretary 
proposes  to  define  “the  60  percent  point 
in  time  in  the  period  of  enrollment  for 
which  the  student  has  been  charged’’ 
based  upon  whether  the  educational 
program  in  which  the  student  is 
enrolled  is  measured  in  credit  hours  or 
clock  hoiirs.  In  the  case  of  an 
educational  program  that  is  measured  in 
credit  hours,  this  point  would  be  the 
point  in  calendar  time  when  60  percent 
of  the  period  of  enrollment  for  which 
the  student  has  been  charged  has 
elapsed.  In  the  case  of  an  educational 
rogram  that  is  measured  in  clock 
ours,  this  point  would  be  the  point  in 
time  when  the  student  completes  60 
percent  of  the  clock  hours  scheduled  for 
the  period  of  enrollment  for  which  the 
student  is  charged. 

For  instance,  if  the  student’s  period  of 
enrollment  in  an  educational  program 
that  is  measured  in  credit  hours  is 
scheduled  to  last  5  months  (20  weeks), 
the  60  percent  point  of  the  period  is  at 
12  weeks.  However,  in  the  case  of  a 
program  measured  in  clock  hours,  the 
Seoetary  believes  that  it  is  more 
accurate  to  use  the  number  of  completed 
clock  hours  to  determine  the  percentage 
of  enrollment.  For  instance,  if  the 
student  is  scheduled  to  complete  900 
clock  hours,  the  60  percent  point  of  the 
period  of  enrollment  occiirs  when  the 
student  has  completed  540  clock  hours. 
'The  Secretary  wishes  to  emphasize  that 
the  definition  of  the  determination  of 
the  60  percent  point  in  time  in  the 
period  of  enrollment  for  which  the 
student  has  been  charged  is  different 
from  the  determination  of  “the  portion 
of  the  period  of  period  of  enrollment  for 
which  the  student  has  been  charged  that 
remains’’  that  is  used  to  calculate  the 
refund  after  the  institution  has 
determined  that  the  pro  rata  refund 
calculation  is  to  be  used.  'The  proposed 
definition  of  the  latter  term  will  be 
discussed  later. 

In  determining  the  largest  refund  to  a 
student,  the  Secretary  proposes  to 
require  an  institution  to  determine  the 
largest  refund  for  each  student.  An 
institution  would  not  be  permitted  to 
determine  which  refund  is  generally  the 
most  generous  and  use  that  refund 
calculation  for  all  students.  The 
Secretary  believes  that  current  computer 
technology  enables  an  institution  to 
automate  this  determination  through  the 
use  of  computer  software. 

Pro  Rata  Refund 

The  Secretary  notes  that  although  the 
statutory  requirements  for  pro  rata 
refunds  supersede  the  pro  rata 
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regulations  found  in  the  FFEL  program 
regulations,  institutions  have  l^en 
advised  to  follow  guidance  given  for 
implementation  of  the  FFEL  program 
regulations  as  “safe-harbor”  guidance 
for  implementation  of  the  statutory 
requirements  for  pro  rata  refunds.  The 
Secretary  intends  that  final  regulations 
for  pro  rata  refunds  developed  as  a 
result  of  this  NPRM  and  any  guidance 
given  for  implementation  of  these 
regulations  will  replace  the  required  pro 
rata  refund  policy  for  an  institution  that 
is  required  to  use  a  pro  rata  refund 
policy  because  the  institution  has  a 
cohort  default  rate  that  exceeds  30 
percent  under  the  FFEL  programs. 

A  "pro  rata  refund,”  as  defined  in 
statute,  is  required  for  a  student 
attending  an  institution  for  the  first 
time,  unless  another  applicable  refund 
is  greater.  The  pro  rata  refund  may  not 
be  less  than  that  portion  of  the  tuition, 
fees,  room,  board,  and  other  charges 
assessed  the  student  by  the  institution 
equal  to  the  portion  of  the  period  of 
enrollment  for  which  the  student  has 
been  charged  that  remains  on  the 
withdrawal  date„The  pro  rata  refund  is 
then  rounded  downward  to  the  nearest 
10  percent  of  that  period.  The  pro  rata 
refund  is  then  reduced  for  any  unpaid 
charges  and  a  reasonable  administrative 
fee.  The  administrative  fee  may  not 
exceed  the  lesser  of  one  hundred  dollars 
or  five  percent  of  the  tuition,  fees,  room 
and  board,  and  other  charges  assessed 
the  student. 

The  Secretary  proposes  to  permit 
institutions  to  subtract  certain  amounts 
of  institutional  charges  from  the  refund 
to  the  student.  The  ^cretary  wishes  to 
clarify  that  these  proposed  regulations 
would  permit  an  institution  to  subtract 
charges  or  portion  of  charges  from  a  pro 
rata  refund  only  if  the  charges  are 
included  in  the  calculation  of  the  pro 
rata  refund. 

Under  the  statute,  an  institution  may 
subtract  any  unpaid  charges  owed  to  the 
institution  by  the  student.  The  Secretary 
is  proposing  to  define  unpaid  charges  by 
using  the  definition  for  an  “unpaid 
amount  of  a  scheduled  cash  payment” 
published  in  the  Federal  Register  on 
June  8, 1993  (58  FR  32188).  Although 
those  final  regulations  discussed  the 
unpaid  amount  of  a  scheduled  cash 
payment  as  being  excluded  fi'om  the 
amount  the  institution  may  retain  for 
institutional  charges,  rather  than  for  the 
purpose  of  excluding  any  unpaid 
balance  fit)m  the  ref^d  to  the  student, 
the  Secretary  believes  it  is  appropriate 
to  adopt  the  same  definition  to  define 
.  these  unpaid  charges.  In  accordance 
with  the  current  regulations,  a  student’s 
scheduled  cash  payment  would  be 
defined  as  the  amount  of  institutional 


charges  that  is  not  paid  for  by  financial 
aid.  An  institution  could  count  any  late 
disbursements  of  Title  IV  aid  as 
financial  aid  for  this  purpose  (i.e.,  the 
amount  of  the  late  disbursement  would 
not  be  included  as  part  of  the  student’s 
scheduled  cash  payment.)  Any  amount 
of  the  scheduled  cash  payment  that  has 
not  been  paid  would  be  the  amount  of 
unpaid  charges  owed  by  the  student. 

The  treatment  of  unpaid  charges  for 
refunds  other  than  pro  rata  refunds  is 
addressed  later  in  this  discussion. 

The  statute  also  permits  an  institution 
to  subtract  a  reasonable  administrative 
fee  from  the  refund  owed  to  a  student. 
This  administrative  fee  must  be  a  real 
charge  and  documented  as  such.  An 
institution  may  not  automatically 
subtract  the  lesser  of  five  percent  of  the 
tuition,  fees,  room  and  board,  and  other 
charges  assessed  the  student  or  one 
hundred  dollars  if  no  such 
administrative  fee  actually  exists. 

The  Secretary  proposes  to  add  to  the 
list  of  permitted  subtractions  fi'om  the 
refund  to  a  student  any  application  fee 
charged  by  the  institution.  The 
Secretary  believes  that  an  application 
fee  is  a  fee  incurred  separately  fi'om  a 
student’s  charges  for  an  enrollment 
period,  and  therefore,  should  not  be 
included  in  the  refund  to  the  student. 

In  addition,  for  institutions  whose 
students  are  issued  meal  credits  that  can 
be  spent  irregularly  throughout  the 
enrollment  period  (e.g.,  coupons  or  meal 
tokens)  the  Secretary  proposes  to  allow 
an  institution  to  deduct  from  the  refund 
owed  under  this  paragraph  the  portion 
of  “board”  charges  (i.e.,  meal  tickets) 
that  has  been  expended  by  the  student 
that  exceeds  the  portion  attributable  to 
the  period  for  which  the  student 
attended  at  the  time  of  withdrawal.  For 
example,  if  a  student  withdrew  at  the  50 
percent  point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged  but  had  used  60  percent 
of  the  meal  tickets,  the  institution  could 
subtract  from  the  refund  to  the  student 
the  value  of  the  meal  tickets  attributable 
to  that  10  percent  of  the  period  of 
enrollment  that  the  student  did  not 
attend.  If  a  student  used  less  than  the 
attributable  value  of  the  meal  tickets  at 
the  time  of  his  or  her  withdrawal,  an 
institution  would  not  be  permitted  to 
subtract  any  amount  from  the  refund  to 
the  student.  An  institution  would  not  be 
permitted  to  subtract  any  amount  fi'om 
the  refund  to  the  student  in  cases  where 
students  have  unlimited  use  of  meal 
tickets. 

The  Secretary  intends  to  continue  the 
current  policy  regarding  the  inclusion  of 
books,  supplies,  and  other  equipment  in 
the  pro  rata  refund  calculation 
consistent  with  guidance  given  to 


institutions  that  were  required  to  use  a 
pro  rata  refund  policy  because  the 
institution  had  a  default  rate  that 
exceeds  30  percent  and  was  required  to 
calculate  a  pro  rata  refund  for  a  student 
who  received  a  loan  under  the  FFEL 
programs.  As  is  currently  the  case,  an 
institution  is  required  to  include  the  full 
amount  of  charges  for  equipment  in  the 
calculation  of  pro  rata  refund  if  a 
separate  charge  exists  for  the  equipment 
by  the  institution  or  if  the  institution 
requires  the  student  to  purchase  the 
equipment  from  a  certain  vendor.  The 
Secretary  believes  that  by  charging 
students  a  separate  equipment  charge  or 
by  requiring  students  to  purchase  the 
equipment  from  a  single  vendor  (for 
example,  a  school  book  store)  the 
equipment  charges  are  being  mandated 
by  the  institution  and  should  be  treated 
as  institutional  costs.  In  effect,  the 
institution  is  the  sole  source  of  the 
equipment.  If  an  institution  does  not 
have  a  separate  charge  for  equipment 
and  the  student  has  &e  option  of 
purchasing  the  equipment  from  more 
than  one  source,  the  institution  would 
not  have  to  include  the  equipment 
charge  in  the  pro  rata  refund 
calculation.  An  institution  would  have 
to  be  able  to  demonstrate  that  its 
students  have  the  option  of  purchasing 
the  equipment  from  other  sources  that 
are  easily  accessible  to  the  student  and 
that  the  students  are  advised  that  an 
option  is  available. 

The  Secretary  proposes  to  allow  an 
institution  to  subtract  from  the  refund  to 
a  student  any  charges  for  equipment 
(including  books  and  supplies)  that  a 
student  could  have  returned  for  credit 
but  did  not  do  so.  Under  this  provision, 
there  would  have  to  be  a  separate  charge 
for  the  equipment,  and  the  student  must 
actually  have  obtained  the  equipment 
but  failed  to  return  the  equipment 
within  20  days  after  his  or  her 
withdrawal.  This  provision  was 
suggested  by  one  of  the  negotiators  and 
is  b^sed  upon  California  law.  By 
consensus  of  the  negotiators,  this 
provision  would  be  extended  to 
situations  where  the  equipment  and 
supplies  are  sold  by  an  affiliate  or 
related  entity  of  the  institution.  If  the 
student  does  not  return  the  equipment, 
the  institution  could  subtract  from  the 
pro  rata  refund  owed  to  the  student  the 
documented  cost  to  the  institution  of 
equipment  issued  to  the  student.  The 
student  would  be  liable  for  the  amount, 
if  any,  by  which  the  documented  cost 
for  equipment  exceeds  the  amount  of 
the  student’s  pro  rata  refund. 

Under  this  proposal,  if  some  or  all  of 
the  equipment  is  not  actually  received 
by  the  student,  the  institution  would 
have  to  include  in  the  pro  rata  refund 
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calculation  100  percent  of  the  amount 
paid  for  that  portion  of  the  equipment. 
Further,  if  an  institution  gives  a  student 
the  option  to  return  the  equipment,  the 
institution  would  not  be  permitted  to 
subtract  the  cost  of  the  equipment  from 
the  refund  to  the  student  if  the  student 
chooses  to  return  the  equipment  and 
does  so  within  20  days  of  his  or  her 
withdrawal.  The  Secretary  believes  that 
20  days  provides  the  student  with  a 
sufficient  period  of  time  to  return 
equipment  without  delaying  the  refund 
to  the  student. 

The  Secretary  proposes  that  any 
equipment  returned  by  a  student  must 
be  in  good  condition  allowing  for 
reasonable  wear  and  tear.  The  Secretary 
notes  that  there  may  be  restrictions 
imder  State  laws  that  prevent  an 
institution  fit)m  accepting  returned 
equipment  due  to  health  and  sanitary 
reasons.  Other  conditions  might  also 
limit  the  return  of  equipment.  For 
example,  a  workbook  that  has  been 
written  in  or  a  damaged  text  book  might 
not  be  reusable.  The  Secretary  soUcits 
comments  on  whether  this  provision 
should  be  expanded  to  identify  other 
conditions  that  could  affect  the 
institution’s  ability  to  reissue 
equipment. 

The  Secretary  notes  that,  because  an 
institution  must  include  the  charges 
fisted  above  in  the  calculation  of  a  pro 
rata  refund  and  is  then  permitted  to 
subtract  the  charges  or  a  portion  of  the 
charges  from  this  refund,  in  many  cases 
it  appears  that  an  institution  could 
retain  more  than  the  actual  charge  to  the 
student.  For  example,  if  an  institution 
that  charges  a  $100  administrative  fee 
calculates  a  pro  rata  refund  to  a  student, 
a  portion  of  the  $100  charge  would  be 
refunded  to  the  student  in  accordance 
with  the  pro  rata  refund  formula,  and  a 
portion  of  the  charge  would  be  retained 
by  the  institution.  Yet,  in  addition,  the 
institution  could  then  be  permitted  to 
subtract  the  full  $100  from  the  refund  to 
the  student.  The  Secretary  requests  _ 
comments  on  whether  it  may  b6  more 
appropriate  to  require  institutions  to 
exclude  these  charges  from  the  refund 
calculation  entirely  rather  than 
subtracting  the  charge  after  performing 
the  calculation.  The  Secretary  also 
requests  comment  on  whether  some 
other  means  should  be  adopted  to 
eliminate  this  potential  “double 
counting”  of  charees. 

For  purposes  of  determining  a  pro 
rata  refund,  the  Secretary  proposes  to 
exclude  from  the  “room  charges”  that 
are  to  be  included  in  the  refund 
calculation,  any  room  charges  for  off- 
campus  housing  that  are  passed  through 
the  institution  in  their  entirety  to  an 
entity  that  is  not  under  the  control  of. 


related  to,  or  affiliated  with  the 
institution.  The  Secretary  recognizes 
that  an  institution  may  enter  into  an 
agreement  with  an  outside  agency  to 
provide  lodging  for  students.  Under 
such  an  arrangement,  the  institution  is 
merely  a  conduit  that  passes  the  room 
charges  along  to  the  other  entity,  yet 
those  charges  appear  as  institutional 
charges  on  student  accounts.  In  these 
cases,  the  independence  of  the  entities 
and  the  students’  continuing  right  to 
occupy  the  housing  after  the  students 
withdraw  warrant  the  exclusion  of  the 
room  charges  from  the  refund 
calculation. 

The  Secretary  also  proposes  to 
exclude  from  the  pro  rata  refund 
calculation  charges  for  group  health 
insurance  that  are  mandatory  for  all 
students  in  the  calculation  of  a  pro  rata 
refund  so  long  as  the  coverage  remains 
in  effect  for  the  students  throughout  the 
period  for  which  the  student  was 
charged.  'The  Secretary  notes  that  the 
inclusion  of  these  group  health 
insurance  charges  in  the  refund 
calculation  could  cancel  insurance 
coverage  that  might  otherwise  be 
extended  to  the  student  beyond  the 
student’s  withdrawal  date. 

The  Secretary  proposes  to  define  a 
student  attending  an  institution  for  the 
first  time  as  a  student  who  has  not 
previously  attended  at  least  one  class  at 
the  institution.  A  student  who  received 
a  refund  of  100  percent  of  his  or  her 
tuition  and  fees  (less  any  permitted 
administrative  fee)  imder  the 
institution’s  refund  policy  for  previous 
attendance  at  the  institution  would  also 
be  considered  a  first-time  student. 

The  Secretary  believes  that  a  first-time 
student  at  an  institution  is  a  student 
who  is  attending  that  institution,  as 
opposed  to  any  institution,  for  the  first 
time.  Therefore,  if  the  student  has  not 
previously  attended  at  least  one  class  at 
a  specific  institution,  the  Secretary 
would  consider  the  student  to  be 
attending  that  institution  for  the  first 
time.  If  a  student  transfers  to  another 
institution,  he  or  she  would  count  as  a 
first-time  student  at  the  new  institution, 
if  he  or  she  has  not  previously  attended 
at  least  one  class  at  the  new  institution. 
If  a  student  attends  an  institution, 
withdraws  from  the  institution  (and 
receives  less  than  a  100  percent  refund), 
and  then  returns  to  the  same  institution, 
the  student  would  not  be  treated  as  a 
first-time  student  for  his  or  her  second 
period  of  attendance.  The  Secretary 
believes  that  if  a  student  has  previously 
received  a  100  percent  refund  at  an 
institution,  for  purposes  of  this 
definition,  the  student  should  be  treated 
as  if  he  or  she  had  not  previously 
attended  the  institution. 


The  Secretary  proposes  that  a  student 
should  remain  a  first-time  student  imtil 
the  student  withdraws  from  the 
institution  after  attending  at  least  one 
class,  or  completes  the  period  of 
enrollment  for  which  he  or  she  has  been 
charged,  whichever  occurs  first. 
Therefore,  the  shortest  amount  of  time 
a  student  could  remain  a  first-time 
student  is  the  period  until  he  or  she 
withdraws  after  attending  one  class.  The 
longest  amount  of  time  a  student  could 
remain  a  first-time  student  is  the  period 
until  his  or  her  completion  of  the  period 
of  enrollment  for  which  he  or  she  has 
been  charged. 

The  Secretary  proposes  to  adopt  for 
all  the  Title  rV,*HEA  programs  the 
requirement  currently  found  in  the 
FFEL  program  regulations  that  an 
institution’s  pa5Tnent  to  a  lender  of  the 
portion  of  a  refund  allocable  to  a  Title 
rv,  HEA  program  cannot  be  delayed 
because  of  a  delay  in  the  return  of 
equipment.  The  provision  would  apply 
to  the  portion  of  the  refund  due  to  any 
Title  rv,  HEA  program. 

In  the  actual  calculation  of  a  refund 
under  the  pro  rata  refund  provisions  of 
section  484B  of  the  HEA,  the  amount  of 
the  refund  is  based  on  “the  portion  of 
the  period  of  enrollment  for  which  the 
student  has  been  charged  that  remains 
(after  the  student  stopped  attending].” 
Under  the  law,  “the  portion  of  the 
period  of  enrollment  for  which  the 
student  has  been  charged  that  remains” 
in  an  educational  program  measured  in 
credit  hours  is  determined  by  dividing 
the  number  of  weeks  that  the  student 
did  not  complete  by  the  total  number  of 
weeks  in  the  program.  For  a  clock-hour 
program,  the  determination  is  made  by 
dividing  the  number  of  clock  hours  not 
completed  by  the  total  number  of  clock 
hours.  For  a  correspondence  program, 
the  determination  is  made  by  dividing 
the  number  of  lessons  not  completed  by 
the  total  number  of  lessons.  The 
Secretary  has  merely  repeated  that 
language  here.  The  Secretary  would  like 
to  note  that  “the  portion  of  the  period 
of  enrollment  for  which  the  student  has 
been  charged  that  remains”  is  used  to 
calculate  the  pro  rata  refund  to  a 
student  and  is  distinct  from  the 
determination  of  the  60  percent  point  in 
time  in  the  period  of  enrollment  for 
which  the  student  has  been  charged  that 
is  used  to  determine  whether  the  pro 
rata  refund  calculation  is  applicable. 
The  definition  of  “the  60  percent  point 
in  time  in  the  period  of  enrollment  for 
which  the  student  has  been  charged” 
was  discussed  earher  in  the  summary. 
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Period  of  Enrollment  for  Which  the 
Student  Has  Been  Charged 

Generally,  the  Secretary  proposes  to 
define  “the  period  of  enrollment  for 
which  the  student  has  been  charged,”  as 
the  actual  period  for  which  an 
institution  charges  a  student.  However, 
the  Secretary  proposes  to  establish  a 
minimum  period  of  enrollment  for 
which  the  student  has  been  charged  to 
prevent  institutions  from  establishing 
very  short  periods  to  minimize  the 
program  charges  that  would  be  subject 
to  pro  rata  refunds  for  first-time 
students.  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours  and  uses  semesters,  trimesters, 
quarters,  or  other  academic  terms,  the 
minimrun  period  would  be  the  semester, 
trimester,  queirter,  or  other  academic 
term.  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours  and  does  not  use  semesters, 
trimesters,  quarters,  or  other  academic 
terms,  or  an  educational  program  that  is 
measured  in  clock  hours,  the  minimum 
period  would  be  the  lesser  of  the  length 
of  the  educational  program  or  an 
academic  year.  This  proposed  definition 
is  based  on  the  cxurent  policy  for  the 
FFEL  programs  that  sets  minimum 
certification  periods  for  loans.  This 
policy  was  designed  partly  to  prevent 
institutions  from  circumventing  the 
refund  provisions  currently  found  in 
§  668.22.  The  Secretary  invites 
comments  on  whether  other  safeguards 
are  needed  to  prevent  institutions  from 
circumventing  the  pro  rata  refund 
requirements. 

The  Secretary  notes  that  there  may  be 
institutions  that  use  different  periods  for 
categories  of  charges.  For  example,  an 
institution  may  charge  by  the  academic 
year  for  tuition,  but  by  the  academic 
term  for  books  and  supplies.  The 
Secretary,  therefore,  proposes  that,  for 
purposes  of  determining  refunds  under 
this  section,  “the  period  of  enrollment 
for  which  the  student  has  been  charged” 
is  the  longest  period  for  which  the 
student  is  charged.  The  institution  must 
include  any  charges  assessed  the 
student  for  that  period  of  enrollment  or 
any  portion  of  that  period  of  enrollment 
in  calculating  the  refund.  In  the 
example  above,  since  the  institution 
charged  for  the  entire  academic  year  for 
tuition,  the  institution  would  have  to 
determine  the  actual  total  charge  for 
books  and  supplies  for  the  academic 
year  in  order  to  determine  the  refund  to 
the  student.  If,  in  the  example  above, 
the  institution  did  not  charge  for  books 
and  supplies  after  the  first  academic 
term,  the  institution  would  only  include 
the  charges  for  the  first  academic  term 


when  calculating  the  refund  for  the 
academic  year. 

The  Secretary  also  proposes  to  use  the 
period  of  enrollment  for  which  the 
student  has  been  charged,  instead  of  the 
payment  period  concept  currently  used, 
to  determine  the  return  of  refunds  and 
repayments  to  the  Title  IV,  HEA 
programs,  hi  doing  away  with  the 
concept  of  a  payment  period  for 
purposes  of  the  calculation  of  refunds, 
the  Secretary  also  proposes  to  do  away 
with  the  practice  of  attributing  Title  IV, 
HEA  program  assistance  when 
determining  the  return  of  refunds  and 
repayments  to  the  Title  IV,  HEA 
programs.  The  Secretary  believes  that 
the  premise  for  the  calculation  of  a  pro 
rata  refund,  (i.e.,  the  refund  is  to  be 
determined  for  the  percentage  of  a 
period  of  enrollment  for  which  the 
student  has  been  charged  that  remains) 
dictates  that  the  institution  should  look 
at  the  amoimt  of  Title  IV,  HEA  program 
assistance  received  for  that  same 
percentage  of  the  period.  The  Secretary 
believes  that  adopting  the  use  of  the 
period  of  enrollment  for  which  the 
student  has  been  charged  to  determine 
the  return  of  all  refunds  and  repayments 
to  the  Title  IV,  HEA  programs  greatly 
simplifies  these  determinations. 

Overpayments 

The  Secretary  proposes  to  restructure 
and  revise  the  current  provisions 
relating  to  overpayments  and  the 
repayments  to  Title  IV,  HEA  programs 
of  institutional  refunds  and 
overpayments.  This  preamble  addresses 
those  areas  of  these  current  provisions 
that  have  been  significantly  revised. 

No  changes  are  proposed  to  the 
procedures  by  which  an  institution 
determines  if  a  student  has  received  an 
overpayment  for  noninstitutional  costs. 

Repayments  to  Title  IV,  HEA  Programs 
of  Institutional  Refunds  and 
Overpayments 

The  Secretary  proposes  to  remove  the 
fraction  that  is  currently  used  to 
determine  the  portion  of  the  refund  that 
an  institution  must  return  to  the  Title 
rV,  HEA  programs.  Section  485  of  the 
HEA  now  specifies  the  order  of  return 
of  refunds  to  the  Title  IV,  HEA 
programs.  Further,  the  Technical 
Amendments  of  1993  changed  section 
485  of  the  HEA  to  specify  that  an 
institution  is  to  return  a  refund  to  other 
sources  of  student  assistance  only  after 
the  refund  has  been  returned  to  the  Title 
rV,  HEA  programs  (see  the  discussion 
below  concerning  ^locations.)  The 
Secretary  proposes  to  make  a 
conforming  change  by  removing  the 
fi'action  currently  used  to  determine  the 
portion  of  an  overpayment  that  an 


institution  must  return  to  the  Title  IV, 
HEA  programs. 

The  June  8, 1993,  final  regulations 
modified  the  definition  of  institutional 
refund  to  require  an  institution  to 
exclude  any  unpaid  charges  owed  to  the 
institution  by  a  student  in  determining 
the  amount  the  institution  may  retain 
for  institutional  charges.  These 
proposed  regulations  would  retain  this 
provision.  However,  because  the  HEA 
now  specifies  that  an  institution  is 
permitted  to  subtract  any  unpaid 
charges  owed  by  a  student  from  the 
calculated  refund  to  the  student  in 
calculating  a  pro  rata  refund,  the 
requirements  of  the  Jxme  8, 1993,  final 
regulations  regarding  the  treatment  of 
unpaid  charges  have  been  superseded 
and  are  inapplicable  only  in  this  case. 
That  is,  the  institution  is  not  required  to 
exclude  any  unpaid  balance  owed  to  the 
institution  by  the  student  when  the 
institution  determines  the  amount  the 
institution  may  retain  for  institutional 
charges  when  calculating  a  pro  rata 
refund  imder  section  484B  of  the  HEA. 
The  Secretary  notes  that  the 
requirements  of  §  668.22  of  the  June  8, 
1993,  final  regulations  continue  to  be  in 
effect  for  all  other  refunds  calculated  in 
accordance  with  section  484B  of  the 
HEA. 

The  Secretary  proposes  that  if  the 
amount  of  a  refund  owed  to  a  student 
is  $25  or  less,  the  institution  would  not 
be  required  to  pay  the  refund.  The 
Secretary  believes  that  the 
administrative  cost  to  institutions  to 
make  refunds  of  such  a  small  amoimt 
may  be  greater  than  the  refunds 
themselves.  This  consideration  is  of 
particular  concern  at  institutions  that 
have  low  tuition  charges  resulting  in 
small  refunds  that  are  administratively 
burdensome  and  costly  to  the 
institution. 

Allocation  of  Refunds  and 
Overpayments 

Section  485  of  the  HEA  specifies  the 
order  of  return  of  refunds  to  the  various 
sources  of  aid  and  to  the  student.  A 
refund  owed  to  a  student  who  received 
funds  under  any  Title  IV,  HEA  program 
is  to  be  returned  to  the  Title  IV,  HEA 
programs  from  which  the  student 
received  aid  in  the  following  order  until 
the  amounts  received  by  the  student 
from  those  programs  are  eUminated.  (1) 
The  FFEL  programs;  (2)  The  FDSL 
Program;  (3)  The  Federal  Perkins  Loan 
Program;  (4)  The  Federal  Pell  Grant 
Program;  (5)  The  FSEOG  Program;  (6) 
All  other  sources  of  aid;  (7)  The  student. 
The  Secretary  proposes  to  make  clear 
the  longstanding  policy  that,  after 
balances  resulting  from  the  FSEOG 
Program  are  eliminated,  balances  on  aid 
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received  from  all  other  Title  FV,  HEA 
programs  must  be  eliminated  before  the 
State  and  private  sources  of  aid  are 
refunded.  For  consistency  and  to  reduce 
administrative  burden,  the  Secretary 
proposes  to  apply  this  order  of  return  to 
repayment  of  overpayments  also  except 
that,  in  accordance  with  current 
regulations,  no  amoimt  of  a  repayment 
may  be  allocated  to  the  Federd  Stafford 
Loan,  Federal  PLUS,  and  Federal  SLS 
programs. 

Tne  Secretary  also  would  make  clear 
that  refunds  would  be  returned  to 
eliminate  outstanding  balances  of  Title 
rV,  HEA  program  aid  received  for  the 
period  of  enrollment  for  which  the 
refunds  are  made.  The  Secretary  does 
not  believe  that  refunds  should  be  used 
to  eliminate,  for  example,  outstanding 
balances  on  loans  made  for  prior  years. 

Section  485  of  the  HEA  does  not 
specify  an  order  of  return  for  refunds 
under  the  FFEL  programs.  The  Secretary 
proposes  a  specified  order  of  retrim  for 
FF^  program  funds.  Refunds  would  be 
returned  to  eliminate  outstanding 
balances  on:  (1)  Federal  SLS  loans;  (2) 
imsubsidized  Federal  Stafford  loans;  (3) 
subsidized  Federal  Stafford  loans;  and 
(4)  Federal  PLUS  loans,  in  that  order. 
The  Secretary  believes  that  this  order  is 
beneficial  to  the  student  and  that  by 
mandating  the  order  of  retmn  of  FFEL 
program  funds,  the  interest  of  the 
student  would  be  protected.  The 
Secretary  wishes  to  clarify  that  when 
returning  any  FFEL  program  funds,  an 
institution  may  retimi  the  gross  amount 
of  a  loan  (including  the  guaranty  and 
origination  fee)  if  the  institution  so 
chooses,  to  serve  as  a  deterrent  to 
default  on  the  small  remaining  amount. 
This  "extra”  amount  would  be  used  to 
reduce  the  next  source  of  aid  on  the  list. 

The  Secretary  wishes  to  clarify  that 
this  order  must  be  used  if  Title  FV,  HEA 
program  funds  are  received,  whether 
they  are  applied  toward  institutional 
charges  or  disbursed  to  the  student  for 
living  expenses.  Even  if  all  Title  FV, 

HEA  program  funds  are  disbursed  to  the 
student  for  living  expenses,  if  a  refund 
is  owed  when  the  student  withdraws 
from  the  institution,  the  refund  must 
first  be  returned  to  the  Title  FV,  HEA 
programs  from  which  the  student 
received  aid  in  the  order  specified. 

Financial  Aid 

No  proposed  changes  are  being  made 
to  the  definition  of  financial  aid. 

Refund  Dates 

The  Secretary  proposes  to  apply  to  all 
the  Title  FV,  HEA  programs  the 
definition  (with  some  revisions)  of 
“withdrawal  date”  that  currently 
applies  to  the  FFEL  programs.  Only 


significant  revisions  are  discussed.  The 
definition  of  “drop  out  date”  foimd  in 
the  current  §  668.22  would  be 
incorporated  into  this  definition. 
Currently,  the  FFEL  program  regulations 
define  the  withdrawal  date  for  a  student 
who  has  not  returned  to  an  institution 
after  the  expiration  of  an  approved  leave 
of  absence  as  the  first  day  of  the  leave 
of  absence.  The  Secretary  proposes  to 
use,  instead,  the  last  recorded  date  of 
class  attendance  by  a  student,  as 
documented  by  the  institution.  The 
negotiators  reached  consensus  that  it  is 
fair  to  define  the  withdrawal  date  for  a 
student  who  failed  to  return  fixim  an 
approved  leave  of  absence  in  the  same 
way  as  the  withdrawal  date  is  defined 
for  a  student  who  drops  out,  because  the 
student’s  period  of  attendance  was  only 
extended  on  the  understanding  that  he 
or  she  would  be  returning  by  a  specified 
date.  Further,  the  Secretary  proposes  to 
clarify  that  a  student  who  returns  to  an 
institution  after  the  expiration  of  a  leave 
of  absence  during  an  award  year  or,  for 
the  FFEL  programs,  diuing  a  period  of 
enrollment  in  which  the  student  was 
granted  the  leave  of  absence,  the  student 
may  not  receive  additional  Title  FV, 

HEA  program  assistance  for  coursework 
that  he  or  she  has  not  completed. 

Currently,  the  FFEL  program 
regulations  define  the  withdrawal  date 
for  a  student  who  is  enrolled  in  an 
educational  program  that  consists 
predominantly  of  correspondence 
covu^s  as  60  days  after  the  due  date  of 
a  required  lesson  that  the  student  failed 
to  submit  in  accordance  with  the 
established  schedule  for  lessons.  The 
Secretary  believes  it  is  more  reasonable 
to  define  the  withdrawal  date  in  this 
case  as  the  date  of  the  last  submission 
of  a  lesson  by  the  student  if  the  student 
failed  to  submit  the  subsequent  lesson 
in  accordance  with  the  established 
schedule  for  lessons. 

The  Secretary  proposes  to  add  the 
requirement  that  a  leave  of  absence  may 
not  exceed  the  length  of  time  between 
the  beginning  of  the  leave  of  absence 
and  the  institution’s  next  period  of 
enrollment,  if  the  institution’s  next 
period  of  enrollment  after  the  start  of 
the  leave  of  absence  begins  more  than 
thirty  days  after  the  beginning  of  the 
leave  of  absence  due  to  a  period  of 
nonenrolhnent  (i.e.,  summer  break)  that 
prevents  a  student  firom  enrolling  in  any 
coursework.  The  Secretary  proposes  to 
add  this  provision  to  address  graduate 
programs  that  do  not  have  summer 
school  sessions,  thereby  preventing 
students  from  re-enrolling  during  ffiis 
time.  As  the  determination  of  a 
student’s  withdrawal  date  is  necessary 
to  determine  when  a  refund  must  be 
paid  to  a  student,  the  Secretary  believes 


it  would  be  unfair  to  penalize  an 
institution  for  failure  to  pay  timely 
refunds  to  a  student  who  is  deemed  to 
have  “withdrawn”  only  because  he  or 
she  cannot  return  to  the  institution  from 
a  leave  of  absence  because  classes  are 
not  in  session.  Hiis  provision  would  not 
additionally  limit  the  length  of  a 
student’s  leave  of  absence  which  could 
be  up  to  sixty  days  or  six  months  under 
the  specified  conditions. 

The  Secretary  notes  that  this  proposed 
definition  of  a  leave  of  absence  is  a 
departure  from  current  Federal  Pell 
Grant  Program  policy.  Currently,  for 
purposes  of  the  Federal  Pell  Grant 
Program,  a  student  who  is  granted  a  ' 
leave  of  absence  is  considered  to  be  no 
longer  enrolled  in  the  institution.  The 
Secretary  specifically  request  comments 
on  the  effects  of  this  proposed  change 
on  institutional  procedures  in  relation 
to  the  Federal  Pell  Grant  Program. 

The  Secretary  proposes  to  require  an 
institution  to  pay  a  refund  to  a  student 
within  a  specified  period  of  time.  The 
Secretary  believes  that  30  days  is  a 
sufficient  period  of  time  for  an 
institution  to  complete  the 
administrative  procedures  necessary  for 
pa3rment  of  a  refund  to  a  student.  TWs 
requirement  would  be  in  addition  to 
other  requirements,  which  would  not 
change,  for  timely  payment  of  refunds  to 
a  lender  imder  the  FFEL  programs. 

Section  668.23  Audits,  Records,  and 
Examinations 

This  section  includes  provisions 
dealing  with  third-party  servicers  that 
were  proposed  in  the  NPRM  published 
on  February  17, 1994  (in  part  11).  The 
Secretary  will  not  repeat  the  discussion 
of  those  provisions  here. 

The  S^retary  proposes  to  extend  the 
requirements  of  this  section  to  foreign 
institutions  as  that  term  would  be 
defined  in  34  CFR  600.52  of  the 
regulations  governing  institutional 
eligibility  under  the  HEA,  published  in 
the  Federal  Register  on  February  10, 
1994  (59  FR  6446).  Participating 
institutions,  like  institutions  in  the 
United  States,  would  accordingly  be 
required  to  have  compliance  audits 
performed,  be  subject  to  program 
reviews  and  other  investigations,  and 
maintain  records  imder  the  provisions 
of  this  section.  'Fhe  Secretary  believes 
these  steps  provide  the  best  means  for 
evaluating  a  foreign  institution’s 
compliance  with  the  requirements  for 
participation  in  the  Title  FV,  HEA 
programs. 

Section  487(c)  of  the  HEA  requires  the 
Secretary  to  prescribe  regulations  as 
may  be  necessary  to  provide  for  a 
compliance  audit  of  an  institution  with 
regard  to  any  fimds  received  under  the 
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Title  IV,  HEA  programs  on  at  least  an 
annual  basis. 

The  Secretary  notes  that,  currently, 
the  Department  of  Education  could  not 
proj)erly  and  effectively  review  the 
voliune  of  audits  that  the  Department 
would  receive  if  every  institution 
submitted  an  audit  report  on  at  least  an 
annual  basis.  The  Secretary  is 
concerned  that  an  effort  that  extensive 
could  diminish  the  resources  needed  to 
concentrate  on  timely  review  of  those 
institutions  that  pose  the  greatest 
financial  risk  to  &e  government  and  the 
taxpayer.  The  Secretary  proposes  to 
exempt  from  some  or  all  of  the  audit 
requirements  of  this  section  certain 
categories  of  institutions  that  pose  no 
serious  threat  to  the  integrity  of  the  Title 
rv,  HEA  programs.  The  Secretary 
proposes  that  an  institution,  other  than 
an  institution  that  is  participating  in  the 
Title  IV,  HEA  programs  for  the  fimt 
time,  have  the  au^t  performed  at  least 
once  every  two  years  if  it  meets  the 
following  conditions;  (1)  The  institution 
received  less  than  $100,000  in  total 
annual  funding  imder  the  Title  IV,  HEA 
programs  for  the  period  covered  by  the 
audit;  or  (2)  the  institution  had  no 
deficiencies  identified  in  the  audit 
report  most  recently  submitted  to  the 
E)epartment  if  that  audit  report  was 
submitted  in  a  timely  fashion.  The 
Secretary  bases  this  amount  on  the 
amoimt  that  would  exempt  entities  from 
the  audit  requirements  of  the  Single 
Audit  Act.  The  Secretary  also  believes 
that  an  institution  that  had  no 
deficiencies  identified  in  its  most 
recently  submitted  audit  report  will 
continue  to  perform  at  a  level  that  does 
not  warrant  as  great  a  degree  of 
oversight.  In  addition,  an  institution 
would  not  be  required  to  have  a 
compliance  audit  for  any  year  in  which 
the  institution  receives  less  than 
$25,000  in  total  annual  funding  under 
the  Title  IV,  HEA  programs.  This 
proposal  would  establish  in  regulations 
the  Secretary’s  current  practice. 
Institutions  that  do  not  handle  large 
amounts  of  Title  IV,  HEA  program  funds 
do  not  put  a  large  amoimt  of  Title  IV, 
HEA  program  fwds  at  risk. 

The  Seoetary  notes  that  in  spite  of 
these  exemptions  the  Secretary  would 
reserve  the  right  to  require  an  institution 
to  have  a  compliance  audit  performed 
annually  from  any  institution  as  the 
Secretary  deems  necessary.  Further,  the 
Secretary  proposes  to  require  an 
institution  participating  in  the  Title  IV, 
H£IA  programs  for  the  first  time  to  have 
an  audit  performed  at  least  once  a  year 
for  the  first  five  years  of  its 
participation.  The  Secretary  beheves  it 
is  important  to  monitor  an  institution 
more  closely  if  the  institution  has  not 


previously  participated  in  the  programs 
and  has  not  had  an  opportunity  to 
establish  a  record  of  consistent 
compliance  with  Title  IV,  HEA  program 
requirements. 

Section  487(c)  of  the  HEA  requires 
that  an  audit  performed  in  accordance 
with  this  section  must  cover  the  period 
since  the  most  recent  audit.  The 
Secretary  proposes  to  specify,  for 
clarification,  that  an  institution’s  first 
audit  for  a  'Title  IV,  HEA  program  must 
cover  the  institution’s  activities  from  the 
beginning  of  the  institution’s 
participation  in  that  program. 

Rather  than  continuing  to  specify 
deadlines  in  regulations  for  the 
submission  of  audit  reports,  the 
Secretary  proposes  to  require  an 
institution  to  submit  its  audit  to  the 
E)epartment’s  Inspector  General  by  the 
deadlines  established  in  the  audit 
guides  develwed  by  the  Department’s 
Office  of  Insp^or  General.  Beyond 
establishing  deadlines  for  the 
submission  of  audit  reports,  these 
guides  will  provide  for  certain 
extensions  l^ond  establishing 
deadlines  for  valid  reasons.  'These 
guides  are  developed  in  consultation 
with  the  academic  community. 

Section  487(c)  of  the  HEA  requires  the 
Secretary  to  make  the  results  of 
compliance  audits  available  to 
cognizant  guaranty  agencies  and  eligible 
lenders  under  the  FFEL  programs.  State 
agencies,  and  designated  SPREs.  'The 
S^retary  proposes  to  add  nationally 
recognized  accrediting  agencies  to  this 
list,  because  of  the  role  of  accrediting 
agencies  in  assisting  the  Secretary  with 
regard  to  institutioi^  participation  in 
the  Title  IV,  HEA  programs.  'The 
Secretary  proposes  to  require 
institutions  to  provide  copies  of  their 
audit  reports  to  these  entities  upon 
revest. 

'The  Secretary  proposes  to  add  a 
requirement  that  specifies  that  an 
institution  must  establish  and  maintain, 
on  a  current  basis,  financial  and  other 
institutional  records  necessary  to 
determine  the  institutional  eligibility, 
financial  responsibility,  and 
administrative  capabifity  of  the 
institution.  'The  Secretary  believes  it  is 
essential  for  the  Department  to  have 
access  to  this  information  when 
evaluating  an  institution’s  compliance 
with  the  requirements  of  the  provisions 
governing  the  institutional  eligibility, 
financial  responsibility,  and 
administrative  capability  of  the  ' 
institution.  Further,  an  institution  needs 
to  maintain  this  information  because, 
under  its  program  participation 
agreement,  tlm  institution  must  agree  to 
make  the  information  available  to 
appropriate  authorities  specified  there 


(see  the  discussion  on  proposed 
§668.14). 

The  Secretary  proposes  to  require  that 
all  records  required  imder  the 
applicable  Title  IV,  HEA  program 
regulations  be  retained  by  the 
institution  for  at  least  five  years  from 
the  time  the  record  is  established  unless 
spiecific  program  regulations  require  that 
a  record  be  kept  for  a  period  of  time 
longer  than  five  years.  Five  years  is  the 
standard  period  of  time  that  institutions 
are  required  to  keep  most  records  under 
the  Title  IV,  HEA  programs.  The  ■ 
Secretary  believes  that  this  is  a 
reasonable  period  of  time  to  require 
institutions  to  maintain  most  records  so 
that  the  Department  is  able  to  evaluate 
the  past  performance  of  an  institution. 

Section  668.26  End  of  an  Institution’s 
Participation  in  the  Title  IV,  HEA 
Programs 

The  Secretary  proposes  to  clarify  the 
purpose  of  the  section  currently  titled 
“Loss  of  institutional  eligibility  to 
participate  in  the  'Title  IV,  HEA 
programs”  by  changing  the  title  to  "End 
of  an  institution’s  participation  in  the 
Title  TV,  HEA  programs.”  'The  Secretary 
proposes  to  specify  the  date  on  which 
an  institution’s  participation  ends  under 
a  variety  of  circumstances  to  reflect 
statutory  changes  and  to  make  clear 
existing  practice.  'The  Secretary  has 
clarified  in  these  proposed  reg|idations 
the  end  of  participation  date  currently 
used  by  the  Department  to  he  the  date 
that:  'Ilie  institution  closes  or  stops 
providing  educational  programs  (the 
Secretary  proposes,  consistent  with 
provisions  proposed  to  be  included  in 
the  regulations  governing  institutional 
eligibility  under  the  HEA,  to  specify  that 
this  closure  must  be  for  a  reason  other 
than  a  normal  vacation  period  or  a 
natural  disaster  that  directly  affects  the 
institution  or  the  institution’s  students); 
the  institution  loses  its  institutional 
eligibility  under  34  CFR  part  600;  the 
institution’s  participation  is  terminated 
under  the  proceedings  in  subpart  G  of 
this  part;  or  the  institution’s  program 
participation  agreement  is  terminated  or 
exmres. 

Tlie  Secretary  proposes  to  specify  that 
an  institution’s  (larticipation  ends  on 
the  date  that  an  institution’s  period  of 
participation,  as  specified  under 
proposed  §  668.13  governing 
certification  procedures,  expires,  or  the 
institution’s  provisional  certification  is 
revoked  in  accordance  with  the 
procedures  outlined  in  that  proposed 
section.  This  change  would  be  made 
pursuant  to  provisions  of  section  498(g) 
and  (h)  of  the  HEA. 

'The  Secretary  proposes  to  specify  that 
an  institution’s  participation  in  the 
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FFEL  programs  ends  on  the  date  that  the 
Secretary  has  determined  that  the 
institution’s  cohort  default  rate,  for  each 
of  the  three  most  recent  fiscal  years  for 
which  the  Secretary  has  determined  the 
institution’s  rate,  is  equal  to  or  greater 
than  the  threshold  rates  listed  imder 
proposed  §  668.17(c)(2).  This  change 
simply  makes  the  provisions  of 
proposed  §  668.26  consistent  with  those 
of  proposed  §  668.17. 

Finally,  the  Secretary  proposes  to 
specify  that  an  institution’s 
participation  ends  on  the  date  that  the 
Secretary  receives  a  notice  from  the 
appropriate  SPRE  that  the  institution’s 
participation  should  be  withdrawn.  ’This 
change  is  mandated  by  section  494C(h) 
oftheHEA. 

The  Secretary  proposes  to  add  to  the 
requirements  for  an  institution  when  the 
institution’s  participation  in  a  Title  IV, 
HEA  program  ends,  that  the  institution 
shall,  if  the  institution’s  participation  in 
the  NEISP  or  SSIG  Program  ended, 
inform  immediately  the  State  in  which 
the  institution  is  located  of  that  fact. 
Further,  notwithstanding  the 
requirements  for  the  treatment  of  Title 
rv,  HEA  program  funds  found  in  this 
section,  the  institution  must  follow  the 
instructions  of  that  State  concerning  the 
end  of  that  participation.  The  Secretary 
also  proposes  to  add  that  if  the 
institution’s  participation  in  all  the  Title 
rv,  HEA  programs  end  has  ended,  the 
institution  must  inform  the  Secretary  of 
how  the  institution  will  arrange  for  the 
collection  of  any  outstanding  loans , 
made  imder  the  National  Defense/Direct 
Student  Loan  and  ICL  programs.  'These 
changes  6U«  necessary  to  make  the 
Student  Assistance  General  Provisions 
regulations  consistent  with  specific 
program  regulations. 

Subpart  G — Fine.  Limitation, 

Suspension  and  Termination 
Proceedings 

Section  666.81  Scope  and  Special 
Definitions 

'The  Secretary  proposes  to  make 
technical  changes  to  this  section 
consistent  with  changes  proposed 
throughout  these  proposed  regulations. 
'The  Secretary  proposes  to  clarify  in  this 
section  that  the  procedures  under  this 
section  do  not  apply  in  the  case  of  an 
institution  that  fails  to  qualify  for 
provisional  certification  because  the 
institution  does  not  meet  the  factors  of 
financial  responsibility.  In  addition,  the 
procedures  under  this  section  would  not 
apply  in  the  case  of  an  institution  where 
the  institution’s  period  of  provisional 
certification  has  expired,  nor  would 
they  apply  in  the  case  of  an  institution 
that  has  its  provisional  certification 


revoked.  'These  changes  are  necessary  to 
make  the  scope  of  Subpart  G  of  these 
regulations  consistent  with  provisions 
in  section  498(g)  and  (h)  of  the  HEA. 

Section  690.83  Submission  of  Reports 

Section  487(c)(7)  of  the  HEA  provides 
that,  if,  in  the  course  of  any  au(ht 
conducted  after  December  31, 1988 
pursuant  to  the  audit  requirements  of 
section  487(c)  of  the  HEA  and 
Department  regulations  implementing 
those  requirements,  the  Department 
discovers  or  is  informed  of  any  Title  IV, 
HEA  program  assistance  (specifically. 
Federal  Pell  Grant  Program  funds)  that 
an  institution  has  provided  to  its 
students  in  accordance  with  program 
requirements,  but  the  institution  has  not 
previously  received  credit  or 
reimbursement  for  these  disbursements, 
the  institution  may  offset  the  amount  of 
those  disbursements  against  liabilities 
owed  under  the  audit,  or  if  no  liabilities 
arise  from  the  audit,  may  receive 
reimbursement  from  the  Department  for 
those  amounts. 

The  HEA  requires  that  the 
development  of  NPRMs  for 
implementation  of  changes  made  by  the 
Amendments  to  Parts  B  (Federal  Family 
Education  Loan  programs),  G  (general 
provisions  relating  to  the  student 
assistance  programs)  or  H  (Program 
Integrity  Triad)  of  Title  IV  of  the  HEA, 
is  subject  to  the  negotiated  rulemaking 
process.  Although  this  provision  relates 
directly  to  the  Federal  Pell  Grant 
Program,  it  is  contained  in  Part  G  of  the 
HEA.  'Therefore,  it  has  been  included  in 
this  NPRM  instead  of  the  Federal  Pell 
Grant  Program  NPRM,  which  was  not 
subject  to  the  negotiated  rulemaking 
process. 

The  Secretary  proposes  that, 
notwithstanding  the  regulatory 
requirements  for  submission  of  reports, 
if  an  institution  demonstrates  to  the 
satisfaction  of  the  Secretary  that  the 
institution  has  provided  Federal  Pell 
Grants  in  accordance  w'ith  the  Federal 
Pell  Grant  Program  regulations,  but  has 
not  received  credit  or  payment  for  those 
grants,  the  institution  may  receive 
payment  or  a  reduction  in 
accountability  for  those  grants.  The 
institution  would  have  to  demonstrate 
that  it  qualifies  for  a  credit  or  payment 
by  means  of  a  finding  contained  in  an 
audit  report  as  initially  submitted  to  the 
Department  that  was  conducted  after 
December  31, 1988.  The  audit  would 
have  to  have  been  timely  submitted  in 
accordance  with  34  CFR  668.23(c),  with 
respect  to  grants  made  during  the  period 
of  that  audit.  The  Secretary  specifies 
that,  in  determining  whether  the 
institution  qualifies  for  a  payment  or 
reduction  in  accountability,  the 


Secretary  would  take  into  account  any 
liabilities  of  the  institution  arising  from 
that  audit  or  any  other  source.  The 
Secretary  collects  those  liabilities  by 
offset  in  accordance  with  34  CFR  part 
30. 

Executive  Order  12866 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

'The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  with 
infonnation  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
1980. 

In  assessing  the  potential  costs  and 
benefits — ^both  quantitative  and 
qualitative— of  Aese  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  function. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  affected  by  these 
proposed  regulations  are  small 
institutions  of  postsecondary  education. 
These  regulations  make  modifications 
that  reduce  potential  abuse  in  the  Title 
IV,  HEA  programs.  These  changes  will 
not  impose  excessive  regulatory  burdens 
or  require  unnecessary  Federal 
supervision.  'The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 
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Paperwork  Reduction  Act  of  1960 

Sections  668.8,  668.12,  668.13, 

668.14,  668.15,  668.16,  668.17,  668.22, 
668.23,  668.26, 690.83  and  Appendix  A 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C.  3504(h)). 

This  NPRM  contains  provisions  that 
would  affect  postsecondary  institutions 
who  wish  to  participate  in  the  Title  IV 
student  financial  assistance  programs. 
Aimual  public  reporting  and 
recordkeeping  burden  contained  in  the 
collection  of  information  proposed  in 
these  regulations  is  estimated  to  be 
10,488  hours,  including  the  time  for 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  completing  and  reviewing  the 
collection  of  information,  and 
submitting  materials. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office. 
Building,  Washington  D.C.  29503; 
Attention  Daniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4318,  Regional  Office  Building  3,  7th 
and  D  Streets,  SW.,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assessment  of  Edncational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  othey  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
programs— location.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 


34  CFR  Part  690 

Education  of  disadvantaged.  Grant 
programs — education.  Reporting  and 
recordkeeping  requirements.  Student 
aid. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Supplemental  Educational 
Opportimity  Grant  Program;  84.032 
Guaranteed  Student  Loan  Program;  84.032 
PLUS  Program;  84.032  Supplemental  Loans 
for  Students  Program;  84.033  College  Work- 
Study  Program;  84.038  Perkins  Loan 
Progi^;  84.063  Pell  Grant  Program;  84.069 
State  Student  Incentive  Grant  Program;  and 
84.226  Income  Contingent  Loan  Program) 

Dated;  February  16, 1994. 

Richard  W.  Riley, 

Secretory  of  Education. 

The  Secretary  proposes  to  amend 
parts  668  and  690  of  Title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  668 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C  1085, 1088, 1091, 

1092, 1094. 1099c,  and  1141,  unless 
otherwise  noted. 

2.  Section  668.1  is  amended  by 
revising  paragraph  (b)  (2)  and  (3); 
removing  paragraph  (b)(4);  and  revising 
paragraph  (c)  to  read  as  follows: 

§668.1  Scope. 

*  *  «  «  * 

(b) *  *  * 

(2)  A  proprietary  institution  of  higher 
education  as  defined  in  34  CFR  600.5; 
and 

(3)  A  postsecondary  vocational 
institution  as  defined  in  34  CFR  600.6. 

(c)  The  Title  IV,  HEA  programs 
include — 

(1)  The  Federal  Pell  Grant  Program 
(20  U.S.C.  1070a  et  seq.;  34  CFR  part 
690); 

(2)  The  National  Early  Intervention 
Scholarship  and  Partnership  (NEISP) 
Program  (20  U.S.C  1070a-21  et  seq.;  34 
CFR  part  693); 

(3)  The  Presidential  Access 
Scholarship  (PAS)  Program  (20  U.S.C. 
1070a-31  et  seq.;  34  CFR  part  691); 

(4)  The  Federal  Supplemental 
Educational  Opportunity  Grant  (FSEOG) 
Program  (20  U.S.C  1070b  et  seq.;  34 
CFR  part  676); 

(5)  The  State  Student  Incentive  Grant 
(SSIG)  Program  (20  U.S.C.  1070c  et  seq.; 
34  CFR  part  692); 

(6)  The  Federal  Stafford  Loan  Program 
(20  U.S.C.  1071  et  seq.;  34  CFR  part 
682); 

(7)  The  Federal  Supplemental  Loans 
for  Students  (Federal  SLS)  Program  (20 
U.S.C.  1078-1;  34  CFR  part  682); 

(8)  The  Federal  PLUS  Program  (20 
U.S.C.  1078-2;  34  CFR  part  682); 


(9)  The  Federal  Consolidation  Loan 
Program  (20  U.S.C  1078-3;  34  CFR  part 
682); 

(10)  The  Federal  Work-Study  (FWS) 
Program  (42  U.S.C.  2751  et  seq.;  34  CFR 
part  675); 

(11)  The  Federal  Direct  Student  Loan 
(FDSL)  Program  (20  U.S.C  1087a  et  seq.; 
34  CFiypart  685);  and 

(12)  Tne  Federal  Perkins  Loan 

Program  (20  U.S.C.  1087aa  et  seq.;  34  | 

CFR  part  674).  j 

(Authority:  20  U.S.C  1070  et  seq.) 

3.  Section  668.2  is  revised  to  read  as 
follows: 

§668.2  General  definitions. 

(a)  The  following  definitions  are 
contained  in  the  regulations  for 
Institutional  Eligibility  \mder  the  Higher 
Education  Act  of  1965,  as  Amended,  34 
CFR  part  600: 

Accredited 
Award  year 
Branch  campus 
Qock  hour 

Correspondence  course 
Educational  program  1 

Eligible  institution  j 

Federal  Family  Education  Loan  (FFEL) 
programs 

Incarcerated  student  > 

Institution  of  higher  education 
Legally  authorized 

Nationally  recognized  accrediting  agency 
Nonprofit  institution 
One-year  training  program 
Postsecondary  vocational  institution 
Preaccredited 

Proprietary  institution  of  hi^er  education 
Recognized  equivalent  of  a  high  school 
diploma 

Recognized  occupation 
Regular  student 
Secretary 

State 

Telecommunications  Course 

(b)  The  following  definitions  apply  to 
all  Title  IV,  HEA  programs: 

Academic  year:  (1)  A  period  that 
begins  on  the  first  day  of  classes  and 
ends  on  the  last  day  of  classes  or 
examinations  and  that  is  a  minimum  of 
30  weeks  of  instructional  time  during 
which  a  full-time  student  is  expected  to 
complete  at  least — 

(1)  Twenty-four  semester  or  trimester 
hours  or  36  quarter  hours  in  an 
educational  program  whose  length  is 
measured  in  credit  hours;  or 

(ii)  Nine  himdred  clock  hours  in  an 
educational  program  whose  length  is 
measured  in  clo*^  hours. 

(2)  For  purposes  of  this  definition — 

(i)  A  week  is  a  consecutive  seven-day 
period;  and 

(ii)  The  Secretary  considers  a  week  of 
instructional  time  to  be  any  week  in 
which  at  least  one  day  of  regularly 
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scheduled  instruction,  examinations,  or 
preparation  for  examinations  occurs. 
Instructional  time  does  not  include 
periods  of  orientation,  counseling, 
vacation,  or  other  activity  not  related  to 
class  preparation  or  examinations. 
(Authority:  20  U.S.C  1088) 

Campus-based  programs:  (1)  The 
Federal  Perkins  Loan  Program  (34  CFR 
part  674): 

(2)  The  Federal  Work-Study  (FWS) 
Program  (34  CFR  part  675);  and 

(3)  The  Federal  Supplemental 
Educational  Opportunity  Grant  (FSEOG) 
Program  (34  CFR  part  676). 

Deferxse  loan:  A  loan  made  before  July 
1, 1972,  imder  Title  II  of  the  National 
Defense  Education  Act  of  1958. 

(Authority:  20  U.S.C  421-429) 

Dependent  student:  Any  student  who 
does  not  qualify  as  an  independent 
student  (see  Independent  student). 

Designated  department  official:  An 
official  of  the  Department  of  Education 
to  whom  the  Secretary  has  delegated 
responsibilities  indicated  in  this  part. 

Direct  loan:  A  loan  made  under  Title 
rV-E  of  the  HEA  after  Jtme  30, 1972, 
that  does  not  satisfy  the  definition  of 
“Federal  Perkins  loan.” 

(Authority:  20  U.S.C.  1087aa  et  seq.) 

Enrolled:  The  status  of  a  student 
who — 

(1)  Has  completed  the  registration 
requirements  (except  for  the  payment  of 
tuition  and  fees)  at  the  institution  he  or 
she  is  attending;  or 

(2)  Has  been  admitted  into  an 
educational  program  offered 
predominantly  by  correspondence  has 
submitted  one  lesson,  completed  by  him 
or  her  after  acceptance  for  enrollment 
and  without  the  help  of  a  representative 
of  the  institution. 

Federal  Consolidation  Loan  Program: 
The  loan  program  authorized  by  Title 
rV-B,  section  428C,  of  the  HEA  that 
encourages  the  making  of  loans  to 
borrowers  for  the  purpose  of 
consolidating  their  repayment 
obligations,  with  resp^  to  loems 
received  by  those  borrowers  while  they 
were  students,  imder  the  Federal 
Insured  Student  Loan  (FISL)  Program  as 
defined  in  34  CFR  part  682,  the  Federal 
Stafford  Loan,  Federal  PLUS  (as  in  effect 
before  October  17, 1986),  Federal  SLS, 
ALAS  (as  in  effect  before  October  17, 
1986),  Federal  Direct  Student  Loan,  and 
Federal  Perkins  Loan  programs,  and 
under  the  Health  Professions  Student 
Loan  (HPSL)  Program  authorized  by 
subpart  II  of  part  C  of  Title  VII  of  the 
Public  Health  Service  Act,  for  parent 
Federal  PLUS  borrowers  whose  loans 
were  made  after  October  17, 1986,  and 
for  Higher  Education  Assistance  Loans 


(HEAL)  authorized  by  subpart  I  of  part 
A  of  Title  Vn  of  the  Public  Health 
Services  Act. 

(Authority:  20  U.S.C  1078-3) 

Federal  Direct  PLUS  loan:  A  Federal 
PLUS  loan  made  under  the  Federal 
Direct  Student  Loan  Program. 

(Authority:  20  U.S.C.  1078-2  and  1087a  et 
seq.) 

Federal  Direct  Stafford  loan:  A 
Federal  Stafford  loan  made  under  the 
Federal  Direct  Student  Loan  Program. 

(Authority:  20  U.S.C.  1071  et  seq.  and  1087a 
et  seq.) 

Federal  Direct  Student  loan:  A  loan 
made  imder  Title  FV-D  of  the  HEA  after 
July  23,  1992. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

Federal  Direct  Student  Loan  (FDSL) 
Program:  The  student  loan  program 
authorized  on  July  23, 1992,  by  Title  IV- 
D  of  the  HEA. 

(Authority:  20  U.S.C.  1087a  ef  seq.) 

Federal  Pell  Grant  Program:  The  grant 
program  authorized  by  Title  FV-A-l  of 
the  HEA. 

(Authority:  20  U.S.C  1070a) 

Federal  Perkins  loan:  A  loan  made 
under  Title  FV-E  of  the  HEA  to  cover  the 
cost  of  attendance  for  a  period  of 
enrollment  beginning  on  or  after  July  1, 
1987,  to  an  individual  who  on  July  1, 
1987,  had  no  outstanding  balance  of 
principal  or  interest  owing  on  any  loan 
previously  made  under  Title  FV-E  of  the 
HEA. 

(Authority:  20  U.S.C.  1087aa  et  seq.) 

Federal  Perkins  Loan  Program:  The 
student  loan  program  authorized  by 
Title  FV-E  of  the  HEA  after  October  16, 
1986. 

(Authority:  20  U.S.C.  1087aa-1087ii) 

Federal  PLUS  loan:  A  loan  made 
under  the  Federal  PLUS  F*rogram. 
(Authority:  20  U.S.C.  1078-2) 

Federal  PLUS  Program:  The  loan 
program  authorized  by  Title  FV-B, 
section  428B,  of  the  HEA,  that 
encourages  the  making  of  loans  to 
parents  of  dependent  undergraduate 
students.  Before  October  17, 1986,  the 
PLUS  Program  also  provided  for  making 
loans  to  graduate,  professional,  and 
independent  undergraduate  students. 
Before  July  1, 1993,  the  PLUS  Program 
also  provided  for  making  loans  to 
parents  of  dependent  graduate  students. 
(Authority:  20  U.S.C  1078-2) 

Federal  SLS  loan:  A  loan  made  under 
the  Federal  SLS  Program. 

(Authority:  20  U.S.C.  1078-1) 


Federal  Stafford  loan:  A  loan  made 
under  the  Federal  Stafford  Loan 
Program. 

(Authority:  20  U.S.C  1071  et  seq.) 

Federal  Stafford  Loan  Program:  The 
loan  program  authorized  by  Title  FV-B 
(exclusive  of  sections  428A,  428B,  and 
428C)  that  encourages  the  making  of 
subsidized  Federal  Stafford  and 
unsubsidized  Federal  Stafford  loans  as 
defined  in  34  CFR  part  682  to 
undergraduate,  graduate,  and 
professional  students. 

(Authority:  20  U.S.C.  1071  et  seq.) 

Federal  Supplemental  Educational 
Opportunity  Grant  (FSEOG)  Program: 
The  grant  program  authorized  by  Title 
IV-A-2ofthe  FFEA. 

(Authority:  20  U.S.C.  1070b  et  seq.) 

Federal  Supplemental  Loans  for 
Students  (Federal  SLS)  Program:  The 
loan  program  (formerly  called  the  ALAS 
Program)  authorized  by  Title  FV-B, 
section  428A,  of  the  HEA  that 
encourages  the  making  of  loans  to 
graduate,  professional,  independent 
undergraduate,  and  certain  dependent 
undergraduate  students. 

(Authority:  20  U.S.C.  1078-1) 

Federal  Work  Study  (FWS)  Program: 
The  part-time  employment  program  for 
students  authorized  by  Title  IV-C  of  the 
HEA. 

(Authority:  42  U.S.C.  2751-2756b) 

FFELP  loan:  A  loan  made  under  the 
FFEL  Program. 

(Authority:  20  U.S.C.  1071  et  seq.) 

Full-time  student:  An  enrolled 
student  who  is  carrying  a  full-time 
academic  workload  (other  than  by 
correspondence)  as  determined  by  the 
institution  under  a  standard  applicable 
to  all  students  enrolled  in  a  particular 
educational  program.  The  student’s 
workload  may  include  any  combinati  on 
of  courses,  work,  research  or  special 
studies  that  the  institution  considers 
sufficient  to  classify  the  student  as  a 
full-time  student.  However,  for  an 
undergraduate  student,  an  institution’s 
minimum  standard  must  equal  or 
exceed  one  of  the  following  minimum 
requirements: 

(1)  12  semester  hours  or  12  quarter 
hours  per  academic  term  in  an 
educational  program  using  a  semester, 
trimester,  or  quarter  system. 

(2)  24  semester  hours  or  36  quarter 
hours  per  academic  year  for  an 
educational  program  using  credit  hours 
but  not  using  a  semester,  trimester,  or 
quarter  system,  or  the  prorated 
equivalent  for  a  program  of  less  than 
one  academic  year. 


Federal  Register  /  Vol.  59,  No.  39  /  Monday,  February  28,  1994  /  Proposed  Rules 


9561 


(3)  24  clock  hours  per  week  for  an 
educational  program  using  clock  hours. 

(4)  In  an  eaucational  program  using 
both  credit  and  clock  hours,  any 
combination  of  credit  and  clock  hours 
where  the  sum  of  the  following  fractions 
is  equal  to  or  greater  than  one: 

(i)  For  a  program  using  a  semester, 
trimester,  or  quarter  system — 

Number  of  credit  hours  per  term  (12)  + 

Number  of  clock  hours  per  week 
(24). 

(ii)  For  a  program  not  using  a 
semester,  trimester,  or  quarter  system— 
Number  of  semester  or  trimester  hours 

per  academic  year  (24)  +  Number  of 
quarter  hours  per  academic  year 
(36)  +  Number  of  clock  hours  per 
week  (24). 

(5)  A  series  of  courses  or  seminars 
which  equals  12  semester  hours  or  12 
quarter  hours  in  a  meiximum  of  18 
weeks. 

(6)  The  work  portion  of  a  cooperative 
education  program  in  which  the  amount 
of  work  performed  is  equivalent  to  the 
academic  workload  of  a  full-time 
student. 

HEA:  The  Higher  Education  Act  of 
1965,  as  amended. 

(Authority:  20  U.S.C.  1070  et  seq.) 

Income  Contingent  Loan  (ICL) 
Program:  The  student  loan  program 
authorized  by  Title  IV-D  of  the  HEA 
prior  to  July  23, 1992. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

Independent  student:  A  student  who 
qualifies  as  an  independent  student 
under  section  480(d)  of  the  HEA. 
(Authority:  20  U.S.C.  1087w) 

Initiating  official:  The  designated 
department  official  authorized  to  begin 
an  emergency  action  vmder  §  668.83. 

National  Defense  Student  Loan 
Program:  The  student  loan  program 
authorized  by  Title  n  of  the  National 
Defense  Education  Act  of  1958. 
(Authority:  20  U.S.C.  421-429) 

National  Direct  Student  Loan  (NDSL) 
Program.  The  student  loan  program 
authorized  by  Title  IV-E  of  the  HEA 
between  July  1, 1972,  and  October  16, 
1986. 

(Authority:  20  U.S.C  1087aa-1087ii) 

National  Early  Intervention 
Scholarship  and  Partnership  (NEISP) 
Program:  The  scholarship  program 
authorized  by  chapter  2  of  subpart  1  of 
Title  IV-A  of  the  HEA. 

(Authority:  20  U.S.C.  1070a-21  et  seq.) 

Output  document:  The  Student  Aid 
Report  (SAR),  Electronic  Student  Aid 
Report  (ESAR),  or  other  document  or 
automated  data  generated  by  the 


Department  of  Education’s  central 
processing  system  or  Multiple  Data 
Entry  processing  system  as  the  result  of 
the  processing  of  data  provided  in  a 
Free  Application  for  Federal  Student 
Aid  (FAFSA). 

Parent:  A  student’s  natural  or 
adoptive  mother  or  father.  A  peirent  also 
includes  a  student’s  legal  guardian  who 
has  been  appointed  by  a  coiut  and  who 
is  specifically  required  by  the  court  to 
use  his  or  her  own  resources  to  support 
the  student. 

Participating  institution:  An  eligible 
institution  that  meets  the  standards  for 
participation  in  Title  IV,  HEA  programs 
in  subpart  B  and  has  a  current  program 
participation  agreement  with  the 
Secretary. 

Payment  period:  (1)  With  respect  to 
the  Federal  Pell  Grant  and  PAS 
programs,  a  payment  period  as  defined 
in  34  CFR  690.2  and  691.2; 

(2)  With  respect  to  the  campus-based 
programs,  a  payment  period  as  defined 
in  34  CFR  674.2,  675.2,  and  676.2. 

Presidential  Access  Scholarship  (PAS) 
Program:  The  scholarship  program 
authorized  by  chapter  3  of  subpart  1  of 
Title  IV-A  of  the  HEA. 

(Authority:  20  U.S.C.  1070a-31  et  seq.) 

Show-cause  official:  The  designated 
department  official  authorized  to 
conduct  a  show-cause  proceeding  for  an 
emergency  action  under  §  668.83. 

State  Student  Incentive  Grant  (SSIG) 
Program:  The  grant  program  authorized 
by  Title  IV-A-3  of  the  HEA. 

(Authority;  20  U.S.C.  t070c  et  seq.) 

Third-party  servicer:  An  individual  or 
a  State  or  private,  profit  or  nonprofit 
organization  that  enters  into  a  contract 
with  an  eligible  institution  to 
administer,  through  either  manual  or 
automated  processing,  any  aspect  of  the 
institution’s  participation  in  any  Title 
IV,  HEA  program.  The  Secretary 
considers  administration  of 
participation  in  a  Title  IV,  HEA  program 
to— 

(1)  Include  performing  any  function 
required  by  any  statutory  provision  of  or 
applicable  to  Title  IV  of  the  HEA,  any 
regulatory  provision  prescribed  under 
that  statutory  authority,  or  any 
applicable  special  arrangement, 
agreement,  or  limitation,  such  as,  but 
not  restricted  to — 

(i)  Processing  student  financial  aid 
applications; 

(ii)  Performing  need  analysis; 

(iii)  Determinmg  student  eligibility 
and  related  activities; 

(iv)  Certifying  loan  applications; 

(v)  Processing  output  documents  for 
payment  to  students; 

(vi)  Receiving,  disbursing,  or 
delivering  Title  IV,  HEA  program  funds. 


excluding  lock-box  processing  of  loan 
payments  and  normal  bank  electronic 
fund  transfers; 

(vii)  Ckjnducting  activities  required  by 
the  provisions  governing  student 
consumer  information  services  in 
subpart  D  of  this  part; 

(viii)  Preparing  and  certifying  requests 
for  advance  or  reimbursement  funtfing; 

(ix)  Loan  servicing  and  collection; 

(x)  Preparing  and  submitting  notices 
and  applications  required  imder  34  CFR 
part  600  and  subpart  B  of  this  part;  and 

(xi)  Preparing  a  Fiscal  Operations 
Report  and  Application  to  Participate — 
FISAP; 

(2)  Exclude  the  following  functions — 

(i)  Publishing  ability-to-benefit  tests; 

(ii)  Performing  functions  as  a  Multiple 
Data  Entry  Processor  (MDE); 

(iii)  Financial  and  compliance 
auditing; 

(iv)  Mailing  of  documents  prepared  by 
the  institution;  and 

(v)  Warehousing  of  records;  and 

(3)  Notwithstanding  the  exclusions 
referred  to  in  paragraph  (2)  of  this 
definition,  include  any  activity 
comprised  of  any  function  described  in 
paragraph  (1)  of  this  definition. 

(Authority:  20  U.S.C  1088) 

Undergraduate  student:  A  student 
enrolled  in  an  undergraduate 
educational  program  at  an  institution 
who — 

(1)  Has  not  earned  a  baccalaureate  or 
first  professional  degree;  and 

(2)  Is  in  an  undergraduate  educational 
program  that  usually  does  not  exceed  4 
academic  years,  or  is  enrolled  in  a  4-  to 
5 -academic-year  program  designed  to 
lead  to  a  first  degree.  A  student  enrolled 
in  a  program  of  any  other  length  is 
considered  an  undergraduate  student  for 
only  the  first  four  academic  years  of  that 
program. 

U.S.  citizen  or  national:  [1]  A  citizen 
of  the  United  States;  or 
(2)  A  person  defined  in  the 
Immigration  and  Nationality  Act,  8 
U.S.C.  1101(a)(22),  who,  though  not  a 
citizen  of  the  United  States,  owes 
permanent  allegiance  to  the  United 
States. 

(Authority;  8  U.S.C.  1101) 

Valid  institutional  student 
information  report  (valid  ISIR):  A  valid 
institutional  student  information  report 
as  defined  in  34  CFR  690.2  for  purposes 
of  the  Federal  Pell  Grant  Program  and  in 
34  CFR  691.2  for  purposes  of  the  PAS 
Program. 

Valid  student  aid  report  (valid  SAR): 
A  valid  student  aid  report  (valid  SAR) 
as  defined  in  34  CFR  690.2  for  purposes 
of  the  Federal  Pell  Grant  Program  and  in 
34  CFR  691.2  for  purposes  of  the  PAS 
program. 
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(Authwity:  20  U.S.C  1070  et  ssq.,  unless 
otherwise  noted) 

4.  Section  668.8  is  revised  to  read  as 
follows: 

§668.8  Enable  program. 

(a)  General.  An  eligible  program  is  an 
educational  proeram  that — 

(1)  Is  provided  by  a  participating 
instituticHi;  and 

(2)  Satisfies  the  other  relevant 
requirements  contained  in  this  section. 

(o)  Definitions.  For  purposes  of  this 
section — 

(1)  The  Secretary  considers  the 
“equivalent  of  an  associate  degree”  to 
be — 

(1)  An  associate  degree;  or 

(ii)  The  successful  completion  of  at 
least  a  two-year  program  that  is 
acceptable  for  full  credit  toward  a 
bachelor’s  degree  and  qualifies  a  student 
for  admission  into  the  third  year  of  a 
bachelor’s  degree  program; 

(2)  A  “wedc”  is  a  consecutive  seven- 
day  period;  and 

(3)  The  Secretary  considers  a  “week  of 
instruction”  to  be  any  week  in  which  at 
least  one  day  of  regularly  scheduled 
instruction,  examinations,  or 
preparation  for  examinations  occmrs. 
Instruction  does  not  include  periods  of 
orientation,  counseling,  vacation,  or 
other  activity  not  related  to  class 
preparation  or  examinations. 

(c)  Institution  of  higher  education.  An 
eligible  program  provided  by  an 
institution  of  higher  education  must — 

(1)  Lead  to  an  associate,  bachelor’s, 
professional,  or  graduate  degree; 

(2)  Be  at  least  a  two-academic-year 
program  that  is  acceptable  for  full  credit 
toward  a  bachelm-’s  degree;  or 

(3)  Be  at  least  a  one-academic-year 
training  program  that  leads  to  a 
certificate,  degree,  or  other  recognized 
educational  credential  and  that  prepares 
a  student  for  gainful  employment  in  a 
recognized  occupation. 

(d)  Proprietary  institution  of  higher 
education  and  postsecondary  vocational 
institution.  An  eligible  program 
provided  by  a  proprietary  institution  of 
higher  education  or  postsecondary 
vocational  institution — 

(l)(i)  Must  require  a  minimum  of  IS 
weeks  of  instruction,  beginning  on  the 
first  day  of  classes  and  ending  on  the 
last  day  of  classes  or  examinations; 

(ii)  Must  be  at  least  600  clock  hours, 
16  semester  or  trimester  hours,  or  24 
quarter  hours; 

(iii)  Must  provide  undergraduate 
training  that  prepares  a  student  for 
gainful  employment  in  a  recognized 
occupation;  and 

(iv)  May  admit  as  regular  students 
persons  who  have  not  completed  the 
equivalent  of  an  associate  degree; 


(2)  Must — 

(i)  Require  a  minimum  of  10  weeks  of 
instruction,  beginning  on  the  first  day  of 
classes  and  ending  on  the  last  day  of 
classes  or  examinations; 

(ii)  Be  at  least  300  clock  hours,  8 
semester  or  trimester  hours,  or  12 
quarter  hours; 

(iii)  Provide  training  that  prepares  a 
student  for  gainful  emplo)mnient  in  a 


reco^zed  occupation;  and 
(m  (A)  Be  a  eraduate  or  professional 


program;  or 

(B)  Admit  as  regular  students  only 
persons  Mdio  have  completed  the 
equivalent  of  an  associate  degree;  or 

(3)  For  purp>oses  of  the  Federal 
Stafford  Loan,  Federal  PLUS,  and 
Federal  SLS  programs  only,  must — 

(i)  Require  a  minimum  of  10  weeks  of 
instruction,  beginning  on  the  first  day  of 
classes  and  ending  on  the  last  day  of 
classes  or  examinations; 

(ii)  Be  at  least  300  clock  hours  but  less 
than  600  clock  hours; 

(iii)  Provide  imdergraduate  training 
that  prepares  a  student  for  gainful 
employment  in  a  recognized 
occupation; 

(iv)  Admit  as  regular  students  some 
persons  who  have  not  completed  the 
equivalent  of  an  associate  degree;  and 

(v)  Satisfy  the  requirements  of 
paragraph  (e)  of  this  section. 

(e)  Qualitative  factors.  (1)  An 
educaticmal  program  that  satisfies  the 
requirements  of  paragraph  (d)(3)  (i) 
through  (iv)  of  this  seirtion  qualifies  as 
an  eligible  program  only  if — 

(i)  Tne  program  has  a  substantiated 
completion  rate  of  at  least  70  percent,  as 
calculated  under  paragraph  (f)  of  this 
section; 

(ii)  The  program  has  a  substantiated 
placement  rate  of  at  least  70  percent,  as 
calculated  imder  paragraph  (^  of  this 
section; 

(iii)  ’The  number  of  clock  hours 
provided  in  the  program  does  not 
exceed  by  more  than  50  percent  the 
minimum  nrunber  of  clo^  hours 
required  for  training  in  the  recognized 
occupation  for  whi^  the  program 
prepares  students,  as  established  by  the 
State  in  which  the  program  is  ofiei^,  if 
the  State  has  establish^  such  a 
requirement;  and 

(iv)  The  program  has  been  in 
existence  for  at  least  one  year.  The 
Secretary  considers  an  educational 
program  to  have  been  in  existence  for  at 
least  one  year  only  if  an  institution  has 
been  legally  authorized  to  provide,  and 
has  continuously  provided,  the  program 
during  the  12  months  (except  for  normal 
vacation  periods  and,  at  the  discretimi 
of  the  Secretary,  periods  when  the 
institution  closes  due  to  a  natural 
disaster  that  directly  affects  the 


institution  or  the  institution’s  students) 
preceding  the  date  on  which  the 
institution  applied  for  eligibility  for  that 
program. 

(2)  An  institution  shall  substantiate 
the  calculation  of  its  completion  and 
placement  rates  by  having  the  certified 
public  accountant  who  prepares  its 
audit  report  required  imder  §  668.23 
certify  the  accuracy  of  the  institution’s 
calculations.  That  certification  must  be 
included  with  the  institution’s  audit 
report  and  in  the  documentation 
submitted  to  the  Secretary  in  supp<»rt  of 
the  institution’s  application  for 
eligibility  of  the  program. 

(f)  Calculatiqn  of  completion  rate.  An 
institution  shall  c^culate  its  completion 
rate  for  an  educational  program  for  any 
award  year  as  follows: 

(1)  Determine  the  number  of  regular 
students  who  were  enrolled  in  the 
program  during  the  award  year. 

(2)  Subtract  from  the  number  of 
students  determined  under  paragraph 
(f)(1)  of  this  section,  the  number  of 
regular  students  who.  during  that  award 
year,  withdrew  fiom,  dropped  out  of,  or 
were  expelled  from  the  program  and 
were  entitled  to  and  actually  received, 
in  a  timely  manner  in  accordance  with 
§  668.22(i)(3).  a  refund  of  100  percent  of 
their  tuitiim  and  fees  (less  any  pennitted 
administrative  fee)  imder  the 
institution’s  refund  policy. 

(3)  Subtract  fiom  the  total  obtained 
under  paragraph  (f)(2)  of  this  section  the 
number  of  students  who  were  enrolled 
in  the  program  at  the  end  of  that  award 
year. 

(4)  Determine  the  number  of  regular 
students  who,  during  that  award  year, 
received  the  degree,  certificate,  or  other 
recognized  educational  credential 
awarded  for  successfully  completing  the 
program. 

(5)  Divide  the  number  determined 
under  paragraph  (f)(4)  of  this  section  by 
the  total  obtained  under  paragraph  (f)(3) 
of  this  Section. 

(g)  Calculation  of  placement  rate.  (1) 
An  institution  shall  calculate  its 
placement  rate  for  an  educational 
program  for  any  award  year  as  follows: 

(i)  Determine  the  number  of  students 
who,  during  the  award  year,  received 
the  degree,  certificate,  or  other 
recognized  educational  credential 
awarded  for  successfully  completing  the 
program. 

(ii)  Subtract  fiom  the  number 
determined  under  paragraph  (g)(l)(i)  of 
this  section  the  number  of  students 
described  in  paragraph  (g)(l)(i)  of  this 
section  who  were  employed  by  the 
institution  either  before  or  after  their 
receipt  of  the  degree,  certificate,  or  other 
recognized  educaticmal  credential. 
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(iii)  Of  the  total  obtained  under 
paragraph  (g)(l)(ii)  of  this  section, 
determine  the  number  of  students  who, 
within  180  days  of  the  day  they  received 
their  degree,  certificate,  or  other 
recognized  educational  credential, 
obtained  gainful  employment  in  the 
recognized  occupation  for  which  they 
were  trained  or  in  a  related  comparable 
recognized  occupation  and,  on  the  date 
of  this  calculation,  are  employed  or 
have  been  employed  for  at  least  13 
weeks  following  receipt  of  the 
credential  from  the  institution. 

(iv)  Divide  the  number  of  students 
determined  under  paragraph  (g)(l)(iii)  of 
this  section  by  the  total  obtained  imder 
paragraph  (g)(l)(ii)  of  this  section. 

(2)  An  institution  shall  document  that 
each  student  described  in  paragraph 

(g)(l)(iii)  of  this  section  obtained  gainful 
employment  in  the  recognized 
occupation  for  which  he  or  she  was 
trained  or  in  a  related  comparable 
recognized  occupation.  Examples  of 
satisfactory  docmnentation  of  a 
student’s  gainful  employment  include, 
but  are  not  limited  to— 

(i)  A  vnitten  statement  £rom  the 
student’s  employer; 

(ii)  Signed  copies  of  State  or  Federal 
income  tax  forms;  and 

(iii)  Written  evidence  of  payments  of 
Social  Security  taxes. 

(h)  Eligibility  for  Federal  Pell  Grant 
and  FSEOG  programs.  In  addition  to 
satisfying  other  relevant  provisions  of 
this  section,  an  educational  program 
qualifies  as  an  eligible  program  for 
purposes  of  the  Federal  Pell  Grant  or 
FSECX3  Program  only  if  the  educational 
prograni  is  an  imder^aduate  program. 

(i)  Flight  training,  m  addition  to 
satisfying  other  relevant  provisions  of 
this  section,  for  a  program  of  flight 
training  to  be  an  eligible  program,  it 
must  have  a  current  valid  certification 
fitam  the  Federal  Aviation 
Administration. 

(j)  English  as  a  second  language  (ESL). 

(1)  In  addition  to  satisfying  the  relevant 
provisions  of  this  section,  an 
educational  program  that  consists  solely 
of  instruction  in  ESL  qualifies  as  an 
eligible  program  if— 

U)  The  institution  admits  to  the 
program  only  students  who  the 
institution  determines  need  the  ESL 
instruction  to  use  already  existing 
knowledge,  training,  or  skills;  and 

(ii)  'The  program  leads  to  a  degree, 
certificate,  or  other  recognized 
educational  credential. 

(2)  An  institution  shall  test  each 
student  at  the  end  of  the  educational 
program  to  substantiate  that  the  student 
has  attained  adequate  proficiency  in 
written  and  spoken  English  to  use 
already  existing  knowledge,  training,  or 


skills.  'The  institution  shall  identify  the 
test  or  tests  given  to  the  students  and 
the  basis  for  the  judgment  that  the 
student  has  attained  the  adequate 
proficiency. 

(3)  An  institution  shall  document  its 
determination  that  ESL  instruction  is 
necessary  to  enable  each  student 
enrolled  in  its  ESL  program  to  use 
already  existing  knowledge,  training,  or 
skills  with  regard  to  the  students  that  it 
admits  to  its  ESL  program  under 
paragraph  (j)(l)(i)  of  this  section. 

(4)  An  ESL  program  that  qualifies  as 
ein  eligible  program  under  tUs 
paragraph  is  ehgible  for  purposes  of  the 
Federal  Pell  Gremt  Program  only. 

(k)  Undergraduate  educational 
program  in  credit  hours.  If  an  institution 
offers  an  undergraduate  educational 
program  in  cre^t  hours,  the  institution 
must  use  the  formula  contained  in 
paragraph  (1)  of  this  section  to 
determine  whether  that  program 
satisfies  the  requirements  contained  in 
paragraph  (c)(3)  or  (d)  of  this  section, 
and  &e  number  of  credit  hours  in  that 
educational  program  for  purposes  of  the 
Title  IV,  HEA  programs,  unless — 

(l)  'The  program  is  at  least  two 
academic  years  in  length  and  provides 
an  associate  degree,  a  bachelor’s  degree, 
a  professional  degree,  or  an  equivalent 
degree  as  determined  by  the  Secretary; 
or 

(2)  Each  course  within  the  program  is 
acceptable  for  full  credit  toward  that 
institution's  associate  degree,  bachelor’s 
degree,  professional  degree,  or 
equivalent  degree  as  determined  by  the 
Secretary,  provided  that  the  institution’s 
degree  requires  at  least  two  academic 
years  of  study. 

(1)  Formula.  For  purposes  of 
determining  whether  a  program 
described  in  paragraph  (k)  of  this 
section  satisfies  the  requirements 
contained  in  paragraph  (c)(3)  or  (d)  of 
this  section,  and  ^e  niunber  of  credit 
hours  in  that  educational  program  with 
regard  to  the  Title  IV,  HEA  programs — 

(1)  A  semester  hour  must  include  at 
least  30  clock  hours  of  instruction; 

(2)  A  trimester  hour  must  include  at 
least  30  clock  hours  of  instruction;  and 

(3)  A  quarter  hour  must  include  at 
least  20  hours  of  instruction. 

(Authority:  20  U.S.C.  1070a,  1070b.  1070c- 
1070C-2. 1085, 1087aa-1087hh,  1088, 1091, 
and  1141;  42  U.S.C  2753) 

§§  668.1 2-668.1 6  [Redesignated  as 
§§668.14-668.18] 

5.  Sections  668.12  through  668.16  are 
redesignated  as  §§  668.14  through 
668.18,  respectively. 

6.  A  new  §  668.12  is  added  to  read  as 
follows: 


§668.12  Application  procedures. 

(a)  Applications  for  initial 
participation.  An  institution  that  wishes 
to  participate  in  a  Title  IV,  HEA 
program  must  first  apply  to  the 
Secretary  for  a  certification  that  the 
institution  meets  the  standards  in  this 
subpart. 

(b)  Applications  for  continued 
participation.  A  participating  institution 
must  apply  to  the  Secretary  for  a 
certification  that  the  institution 
continues  to  meet  the  standards  in  this 
subpart  upon  the  request  of  the 
Secretary  or  if  the  institution  wishes 
to¬ 
ll)  Continue  to  participate  in  a  Title 

IV,  HEA  program  beyond  the  scheduled 
expiration  of  the  institution’s  current 
period  of  participation  in  the  program; 

(2)  Include  in  the  institution’s 
participation  in  a  Title  IV,  HEA 
program — 

(i)  A  branch  campus  that  is  not 
currently  included  in  the  institution’s 
participation  in  the  program;  or 

(ii)  Another  location  that  is  not 
currently  included  in  the  institution’s 
participation  in  the  program,  if — 

(A)  That  location  offers  100  percent  of 
an  educational  program;  or 

(B)  'The  Secretary  requires  the 
institution  to  apply  fw  certification 
under  paragraph  (c)  m  this  section; 

(3)  Reestablish  participation  in  a  Title 
rv,  HEA  program  following  a  change  in 
ownership  that  results  in  a  change  in 
control  according  to  the  provisions  of  34 
CFR  part  600. 

(c)  Notification  and  application 
requirements  for  additional  locations. 

(1)  A  participating  institution  must 
notify  the  Secretary,  in  writing,  if  the 
institution  wishes  to— 

(1)  Include  in  its  participation  in  a 
Title  rv,  HEA  program  a  location  that  is 
not  currently  included  in  the 
institution’s  participation  in  the 
program  and  that  offers  at  least  50 
percent,  but  less  than  100  percent,  of  an 
educational  program;  or 

(ii)  Continue  to  include  in  its 
participation  in  a  Title  IV,  HEA  program 
a  location  that — 

(A)  Offers  at  least  50  percent,  but  less 
than  100  percent,  of  an  educational 
program;  and 

(B)  Has  changed  its  name,  location,  or 
address. 

(2)  The  Secretary  considers  the 
submission  of  the  required  notification 
imder  34  CFR  600.30  with  respect  to 
that  location  to  satisfy  the  notification 
requirement  of  this  paragraph. 

(3)  The  Secretary  may  require  the 
institution  to  apply  for  a  certification 
that  the  institution  continues  to  meet 
the  requirements  of  this  subpart. 


9564 


Federal  Register  /  Vol.  59,  No.  39  /  Monday,  February  28,  1994  /  Proposed  Rules 


(d)  Notification  and  application 
requirements  for  changes  in  name, 
location,  or  address.  (1)  A  participating 
institution  must  notify  the  Secretary,  in 
writing,  if  the  institution  wishes  to 
continue  to  participate  in  a  Title  IV, 

HEA  program  following  a  change  in 
name,  location  or  address  of  the 
institution  or  continue  to  include  in  the 
institution’s  participation — 

(1)  A  bramm  campus  that  has  changed 
its  name,  location,  or  address;  or 

(ii)  Another  location  that  has  changed 
its  name,  location,  or  address  if  that 
location  offers  100  percent  of  an 
educational  prc^ram. 

(2)  The  Sectary  considers  the 
submission  of  the  required  notification 
under  34  CTR  600.30  with  respect  to 
that  location  to  satisfy  the  notification 
requirement  of  this  paragraph. 

(e)  Required  forms  and  information. 

An  institution  that  appUes  for 
participation  under  ptuagraph  (a)  or  (b) 
of  this  section  must — 

(1)  Apply  on  the  form  prescribed  by 
the  Secretary:  and 

(2)  Provide  all  the  information  and 
documentation  requested  by  the 
Secretary  to  certify  that  the  institution 
meets  the  standards  of  this  subpart 
(Authority;  20  U.S.C  1099c) 

7.  A  new  §  668. lA  is  added  to  read  as 
follows: 

§668.13  Certillcatton  procedures. 

(a)  Requirements  for  certification.  The 
Secretary  certifies  that  an  institution 
meets  the  standards  of  this  subpart  only 
if — 

(1)  The  Institution  is  an  eligible 
institution; 

(2)  The  institution  meets  the 
standards  of  this  subpart; 

(3)  Each  branch  campus  to  be 
included  in  the  institution’s 
participation  meets  the  applicable 
standards  of  this  subpart;  and 

(4) (i)  Except  as  provided  in  paragraph 
(a)(4)(ii)  of  this  se^on,  in  the  case  of  an 
institution  seeking  to  participate  fix'  the 
first  time  in  the  F^mal  Pell  Grant 
Program,  the  campus-based  programs, 
the  FDSL  Program,  or  the  Federal 
Stafiord  Loan,  Federal  SLS,  or  Federal 
PLUS  Program,  the  institution  requires 
the  following  individuals  to  complete 
Title  IV,  HEA  program  training  provided 
or  approved  by  the  Secretary: 

(A)  The  individual  designated  by  the 
institution  under  §668. 16(b)(1). 

(B) (1)  In  the  case  of  a  for-profit 
institutioii,  the  chief  administrator  of 
the  institution;  or 

(2)  In  the  case  of  an  institution  other 
than  a  for-profit  institution,  the  chief 
administrator  of  the  institution,  or 
another  administrative  official  of  the 


institution  designated  by  the  chief 
administrator. 

(ii)  If  either  one  of  the  two  individuals 
who  is  otherwise  required  to  complete 
training  under  paragraph  (a)(4)(i)  of  this 
section  has  previously  completed  Title 
rv,  HEA  program  training  provided  or 
approved  by  the  Secretary,  the 
institution  may  elect  to  request  an  on¬ 
site  Title  rv,  HEA  program  certification 
review  by  the  Secretary  instead  of 
requiring  that  individual  to  complete 
again  the  Title  IV,  HEA  program  training 
provided  or  approved  by  the  Secretary. 

(iii)  An  institution  may  not  begin 
participation  in  the  applicable  Title  IV, 
HEA  program  or  programs — 

(A)  In  tne  case  of  an  institution  that 
requires  individuals  to  complete 
training  in  accordance  with  paragraph 
(a)(4Ki)  of  this  section,  imtil  the 
individuals  complete  the  required 
training;  or 

(B)  In  the  case  of  an  institution  that 
requests  an  on-site  review  in  accordance 
with  paragraph  (a)(4)(ii)  of  this  section, 
until  the  Secretary  conducts  the  review 
and  notifies  the  institution  that  it  is  in 
compliance  with  Title  IV,  HEA  program 
reouirements. 

(d)  Period  of  participation.  If  the 
Secretary  certifies  that  an  institution 
meets  the  standards  of  this  subpart,  the 
Secretary  also  specifies  the  period  for 
which  the  institution  may  participate  in 
a  Title  IV,  HEA  program.  Am 
institution’s  period  of  participation 
expires  four  years  after  the  date  that  the 
Secretary  certifies  that  the  institution 
meets  the  standards  of  this  subpart, 
except  that  the  Secretary  may  specify  a 
shorter  period. 

(c)  Provisional  certification.  (1)  The 
Secretary  may  provisionally  certify  an 
institution  if — 

(i)  The  Institution  seeks  initial 
participation  in  a  Title  IV,  HEA 
program; 

(ii)  *1110  Secretary  is  determining  for 
the  first  time  whether  the  institution 
meets  the  factors  of  financial 
responsibility  imder  §  668.15  and  the 
standards  of  administrative  capability 
imder  §  668.16; 

(iii)  The  institution  is  an  eligible 
institution  that  has  imdergone  a  change 
in  ownership  that  results  in  a  change  in 
control  according  to  the  provisions  of  34 
CFR  part  600; 

(iv)  The  institution  is  a  participating 
institution — 

(A)  That  is  applying  for  a  certification 
that  the  institution  meets  the  standards 
of  this  subpart; 

(B)  That  the  Secretary  determines  has 
jeopardized  its  ability  to  perform  its 
financial  responsibilities  by  not  meeting 
the  factors  of  financial  responsibility 
under  §  668.15  or  the  standards  of 


administrative  capability  under 
§668.16;  and 

(C)  Whose  participation  has  been 
limited  or  suspended  under  Subpart  G 
of  this  part,  or  voluntarily  enters  into 
provisional  certification; 

(v)  The  institution  seeks  a  renewal  of 
participation  in  a  Title  IV,  HEA  program 
after  the  expiration  of  a  prior  period  of 
participation  in  that  program;  or 

(vi)  The  institution  is  a  participating 
institution  that  was  accredited  or 
preaccredited  by  a  nationally  recognized 
accrediting  agency  on  the  day  before  the 
Secretary  withdrew  the  Secret£uy’s 
recognition  of  that  agency  according  to 
the  provisions  contained  in  34  CFR  part 
603. 

(2)  If  the  Secretary  provisionally 
certifies  an  institution,  the  Secret^ 
also  specifies  the  period  for  which  the 
institution  may  participate  in  a  Title  IV. 
HEA  program.  Except  as  provided  in 
paragraphs  (c)(3)  cmd  (4)  of  this  section, 
a  provisionally  certified  institution’s 
period  of  participation  expires — 

(i)  Not  later  thw  12  months  fiom  the 
date  on  which  the  Secretary 
provisionally  certified  an  institution 
under  paragraph  (c)(l)(i)  of  this  section; 

(ii)  Not  later  than  36  months  from  the 
date  on  which  the  Secretary 
provisionally  certified  an  institution 
under  paragraphs  (c)(1)  (ii),  (iii).  (iv),  or 
(v)  of  this  section;  and 

(iii)  If  the  Secretary  provisionally 
certified  an  institution  under  paragraph 
(c)(l)(vi)  of  this  section,  not  later  than 
18  months  after  the  date  that  the 
Secretary  withdrew  recognition  fit>m  the 
institution’s  nationally  recognized 
accrediting  agency. 

(3)  Notwithstanding  the  maximum 
periods  of  participation  provided  for  in 
paragraph  (c)(2)  of  this  section,  if  the 
Secretary  provisionally  certifies  an 
institution,  the  Secretary  may  specify  a 
shorter  period  of  participation  for  that 
institution. 

(4)  For  the  purposes  of  this  section, 
“provisional  certification’’  means  that 
the  Secretary  certifies  that  an  institution 
has  demonstrated  to  the  Secretary’s 
satisfaction  that  the  institution — 

(i)  Is  capable  of  meeting  the  standards 
of  this  subpart  within  a  specified 
period;  and 

(ii)  Is  able  to  meet  the  institution’s 
responsibilities  under  its  program 
participation  agreement,  hicluding 
compliance  with  any  additional 
conditions  specified  in  the  Institution’s 
program  participation  agreement  that 
the  Secretary  requires  the  institution  to 
meet  in  order  for  the  institution  to 
participate  under  provisional 
certification. 

(d)  Requirements  for  provisional 
certification  to  participate  on  a  limited 
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basis  for  institutions  that  are  not 
financially  responsible. 

Notwithstanding  paragraph  (c)(1)  of  this 
section,  the  Secretary  does  not 
provisionally  certify  an  institution 
that — 

(1)  Fails  to  meet  the  general  standards 
of  financial  responsibility  in  §  668.15(b), 
unless  the  institution — 

(1)  Demonstrates  to  the  satisfaction  of 
the  Secretary  that  it  has  sufficient 
financial  and  administrative  resources 
to  participate  in  the  Title  IV,  HEA 
programs  under  a  funding  arrangement 
other  than  the  Department  of 
Education’s  standeud  advance  funding 
arrangement; 

(ii)  Submits  to  the  Secretary  a  letter  of 
credit  payable  to  the  Secretary  equal  to 
not  less  than  10  percent  of  the  Title  IV, 
HEA  program  funds  received  by  the 
institution  during  the  last  complete 
award  year  for  which  figures  are 
available;  and 

(iii)  Demonstrates  that  it  has  met  all 
of  its  financial  obligations  driring  the 
preceding  two  award  years,  including 
(but  not  limited  to)  the  payment  of 
required  refunds  and  repayments  to  the 
Secretary  for  liabilities  and  debts 
incurred  in  programs  administered  by 
the  Secretary;  or 

(2)  Is  not  financially  responsible 
under  §  668.15(c)(2),  or  has  been 
determined  not  to  financially 
responsible  under  §  668.15  at  any  time 
during  the  five-year  period  preceding 
the  S^retary’s  decision  to  certify  the 
institution  provisionally  rmless — 

(i)  The  institution,  or  one  or  more 
persons  or  entities  that  the  Secretary 
determines  under  the  provisions  of 
§  668.15  exercise  substantial  control 
over  the  institution,  or  both,  submit  to 
the  Secretary  financial  guarantees  in  an 
amoimt  determined  by  the  Secretary  to 
be  sufficient  to  satisfy  the  institution’s 
potential  liabilities  arising  from  the 
institution’s  participation  in  the  Title 
IV,  HEA  programs;  or 

(ii)  One  or  more  persons  or  entities 
that  the  Secretary  determines  under  the 
provisions  of  §  668.15  exercise 
substantial  control  over  the  institution 
agree  to  be  jointly  or  severally  liable  for 
any  liabilities  arising  fiom  the 
institution’s  participation  in  the  Title 
IV,  HEA  programs  and  dvil  and 
criminal  monetary  penalties  authorized 
imder  Title  IV  of  the  HEA. 

(e)  Revocation  of  provisional 
certification.  (1)  If,  before  the  expiration 
of  a  provisionally  certified  institution’s 
period  of  participation  in  a  Title  IV, 
HEA  program,  the  Secretary  determines 
that  the  institution  is  unable  to  meet  its 
responsibihties  under  its  program 
participation  agreement,  die  Secretary 
may  revoke  the  institution’s  provisional 


certification  for  participation  in  that 
program. 

(2) (i)  If  the  Secretary  revokes  the 
provisional  certification  of  an 
institution  under  paragraph  (e)(1)  of  this 
section,  the  Secretary  sends  the 
institution  a  notice  by  registered  mail, 
return  receipt  requested.  The  Secretary 
also  may  transmit  the  notice  by  other, 
more  expeditious  means,  if  practical. 

(ii)  The  revocation  takes  effect  on  the 
date  that  the  Secretary  mails  the  notice 
to  the  institution. 

(iii)  The  notice  states  the  basis  for  the 
revocation,  the  consequences  of  the 
revocation  to  the  institution,  and  that 
the  institution  may  request  the  Secretary 
to  reconsider  the  revocation.  The 
consequences  of  a  revocation  are 
described  in  §  668.26. 

(3) (i)  An  institution  may  request 
reconsideration  of  a  revocation  under 
this  section  by  submitting  to  the 
Secretary,  within  20  days  of  the 
institution’s  receipt  of  the  Secretary’s 
notice,  written  evidence  that  the 
revocation  is  unwarranted.  The 
institution  must  file  the  request  with  the 
Secretary  by  hand-delivery,  mail,  or 
facsimile  transmission. 

(ii)  The  filing  date  of  the  request  is  the 
date  on  which  the  request  is — 

(A)  Hand-delivered; 

(B)  Mailed;  or 

(C)  Sent  by  facsimile  transmission. 

(iii)  Docmnents  filed  by  facsimile 
transmission  must  be  transmitted  to  the 
Secretary  in  accordance  with 
instructions  provided  by  the  Secretary 
in  the  notice  of  revocation.  An 
institution  filing  by  facsimile 
transmission  is  responsible  for 
confirming  that  a  complete  and  legible 
copy  of  the  document  was  received  by 
the  Secretary. 

(iv)  The  Secretary  discourages  the  use 
of  facsimile  transmission  for  documents 
longer  than  five  pages. 

(4) (i)  The  Secretary  promptly 
considers  an  institution’s  request  for 
reconsideration  of  a  revocation  and 
notifies  the  institution,  by  registered 
mail,  return  receipt  requested,  of  the 
Secretary’s  final  decision.  The  Secretary 
also  may  transmit  the  notice  by  other, 
more  expeditious  means,  if  practical. 

(ii)  If  the  Secretary  determines  that 
the  revocation  is  warranted,  the 
Secretary’s  notice  informs  the 
institution  that  the  institution  may 
apply  for  reinstatement  of  participation 
only  after  the  later  of  the  expiration  of — 

(A)  Eighteen  months  after  the  effective 
date  of  the  revocation;  or 

(B)  A  debarment  or  suspension  of  the 
institution  under  Executive  Order  12549 
or  the  Federal  Acquisition  Regulations, 
48  CFR  part  9,  subpart  9.4. 


(iii)  If  the  Secret€uy  determines  that 
the  revocation  of  the  institution’s 
provisional  certification  is  imwarranted, 
the  Secretary’s  notice  informs  the 
institution  that  the  institution’s 
provisional  certification  is  reinstated, 
effective  on  the  date  that  the  Secretary’s 
original  revocation  notice  was  mailed, 
for  a  specified  period  of  time. 

(5)(i)  The  mailing  date  of  a  nofice  of 
revocation  or  a  request  for 
reconsideration  of  a  revocation  is  the 
date  evidenced  on  the  original  receipt  of 
mailing  from  the  U.S.  Postal  Service. 

(ii)  The  date  on  which  a  request  for 
reconsideration  of  a  revocation  is 
submitted  is — 

(A)  If  the  request  was  sent  by  a 
delivery  service  other  than  the  U.S. 
Postal  ^rvice,  the  date  evidenced  on 
the  original  receipt  by  that  service;  and 

(B)  If  the  request  was  sent  by  facsimile 
transmission,  the  date  that  the 
document  is  recorded  as  received  by 
facsimile  equipment  that  receives  the 
transmission. 

(Authority;  20  U.S.C  1099c  and  E.0. 12549 
(3  CFR,  1986  Comp.,  p.  189)  and  12689  (3 
CFR,  1989  comp.,  p.235) 

8.  Newly  designated  §  668.14  is 
revised  to  read  as  follows: 

§  668.14  Program  participation  agreement 

(a) (1)  An  institution  may  participate 
in  any  Title  IV,  HEA  program,  other 
than  the  SSIG  and  NEISP  programs, 
only  if  the  institution  enters  into  a 
written  program  participation  agreement 
with  the  Sectary,  on  a  form  approved 
by  the  Secretary.  A  program 
participation  agreement  conditions  the 
initial  and  continued  participation  of  an 
eligible  institution  in  any  Title  IV,  H^ 
program  upon  compliance  with  the 
provisions  of  this  part,  the  individual 
program  regulations,  and  any  additional 
conditions  specified  in  the  program 
participation  agreement  that  the 
Secretary  requires  the  institution  to 
meet. 

(2)  An  institution’s  program 
participation  agreement  applies  to  each 
branch  campus  and  other  location  of  the 
institution  that  meets  the  applicable 
requirements  of  this  part  unless 
otherwise  specified  by  the  Secretary. 

(b)  By  entering  into  a  program 
participation  agreement,  an  institution 
agrees  that — 

(1)  It  will  comply  with  any  statutory 
provision  of  or  applicable  to  Title  IV  of 
the  HEA,  any  regulatory  provision 
prescribed  imder  that  statutory 
authority,  or  any  appUcable  special 
arrangement,  agreement,  or  hmitation, 
including  the  requirement  that  the 
institution  will  use  funds  it  receives 
under  any  Title  IV,  HEA  program  and 
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any  interest  or  other  earnings  thereon, 
solely  for  the  purposes  specified  in  and 
in  accordance  with  that  program; 

(2)  As  a  fiduciary  responsible  for 
administering  Federal  funds,  if  the 
institution  is  permitted  to  request  funds 
under  a  Title  IV,  HEA  program  advance 
payment  method,  the  institution  will 
time  its  requests  for  funds  under  the 
program  to  meet  the  institution’s 
immediate  Title  IV,  HEA  program 
needs: 

(3)  It  will  not  request  from  or  charge 
any  student  a  fee  for  processing  or 
handling  any  application,  form,  or  data 
required  to  determine  a  student’s 
eligibility  for,  and  amount  of,  Title  IV, 
HEA  program  assistance: 

(4)  It  will  establish  and  maintain  such 
administrative  and  fiscal  procedures 
and  records  as  may  be  necessaiy  to 
ensure  proper  and  efficient 
administration  of  funds  received  from 
the  Secretary  or  from  students  under  the 
Title  IV,  HEA  programs,  together  with 
assurances  that  the  institution  will 
provide,  upon  request  and  in  a  timely 
manner,  information  relating  to  the 
administrative  capability  and  financial 
responsibility  of  the  institution  to — 

(i)  The  Secretary: 

(ii)  The  State  postsecondary  review 
entity  designated  under  subpart  1  of 
part  H  of  Title  IV  of  the  HEA  for  the 
State  or  States  in  which  the  institution 
or  any  of  the  institution’s  branch 
campuses  or  other  locations  are  located: 

(iii)  A  guaranty  agency,  as  defined  in 
34  CFR  part  682,  that  guarantees  loans 
made  under  the  Federal  Stafford  Loan, 
Federal  PLUS,  and  Federal  SLS 
programs  for  attendance  at  the 
institution  or  any  of  the  institution’s 
branch  campuses  or  other  locations: 

(iv)  The  nationally  recognized 
accrediting  agency  that  accredits  or 
preaccredits  the  institution  or  any  of  the 
institution's  branch  campuses,  other 
locations,  or  educational  programs: 

(v)  The  State  agency  that  legally 
authorizes  the  institution  and  any 
branch  campus  or  other  location  of  the 
institution  to  provide  postsecondary 
education;  and 

(vi)  In  the  case  of  a  public 
postsecondary  vocational  educational 
institution  that  is  approved  by  a  State 
agency  recognized  for  the  approval  of 
public  postsecondary  vocational 
education,  that  State  agency; 

(5)  It  will  comply  with  the  provisions 
of  §  668.15  relating  to  factors  of 
financial  responsibility: 

(6)  It  will  comply  with  the  provisions 
of  §  668.16  relating  to  standards  of 
administrative  capability; 

(7)  It  will  submit  reports  to  the 
Secretary  and,  in  the  case  of  an 
institution  participating  in  the  Federal 


Stafford  Loan,  Federal  PLUS,  Federal 
SLS,  or  the  Federal  Perkins  Loan 
Program,  to  holders  of  loans  made  to  the 
institution’s  students  under  that 
program  at  such  times  and  containing 
such  information  as  the  Secretary  may 
reasonably  require  to  carry  out  the 
purpose  of  the  Title  IV,  HEA  programs: 

It  will  not  provide  any  statement 
to  any  student  or  certification  to  any 
lender  under  the  Federal  Stafford  Loan. 
Federal  PLUS,  or  Federal  SLS  Program 
that  qualifies  the  student  for  a  loan  or 
loans  in  excess  of  the  amount  that  the 
student  is  eligible  to  borrow  in 
accordance  with  sections  425(a), 
428(a)(2),  428(b)(1)  (A)  and  (B),  and 
428H  of  the  HEA; 

(9)  It  will  comply  with  the 
requirements  of  subpart  D  of  this  part 
concerning  institutional  and  financial 
assistance  information  for  students  and 
prospective  students; 

(10)  In  the  case  of  an  in.stitution  that 
advertises  job  placement  rates  as  a 
means  of  attracting  students  to  enroll  in 
the  institution,  it  will  make  available  to 
prospective  students,  at  or  before  the 
time  that  those  students  apply  for 
enrollment — 

(i)  The  most  recent  available  data 
concerning  employment  statistics, 
graduation  statistics,  and  any  other 
information  necessary  to  substantiate 
the  truthfulness  of  the  advertisements; 
and 

(11)  Relevant  State  licensing 
requirements  of  the  State  in  which  the 
institution  is  located  for  any  job  for 
which  an  educational  program  offered 
by  the  institution  is  designed  to  prepare 
those  prospective  students; 

(11)  In  the  case  of  an  institution 
participating  in  the  Federal  Stafford 
Loan,  Federal  PLUS,  or  Federal  SLS 
Program,  the  institution  will  inform  all 
eligible  borrowers,  as  defined  in  34  CFR 
Part  682.  enrolled  in  the  institution 
about  the  availability  and  eligibility  of 
those  borrowers  for  State  gi-ant 
assistance  from  the  State  in  which  the 
institution  is  located,  and  will  inform 
borrowers  ft’om  another  State  of  the 
source  for  further  information 
concerning  State  grant  assistance  from 
that  State; 

(12)  It  will  provide  the  certifications 
described  in  paragraph  (c)  of  this 
section: 

(13)  In  the  case  of  an  institution 
whose  students  receive  financial 
assistance  pursuant  to  section  484(d)  of 
the  HEA,  the  institution  will  make 
available  to  those  students  a  program 
proven  successful  in  assisting  students 
in  obtaining  the  recognized  equivalent 
of  a  high  school  diploma; 

(14)  It  will  not  deny  any  form  of 
Federal  financial  aid  to  any  eligible 


student  solely  on  the  grounds  that  the 
student  is  participating  in  a  program  of 
study  abroad  approved  for  credit  by  the 
institution; 

(15)  In  the  case  of  an  institution 
seeking  to  participate  for  the  first  time 
in  the  Federal  Stafford  Loan,  Federal 
PLUS,  and  Federal  SLS  programs,  the 
institution  has  included  a  default 
management  plan  as  part  of  its 
application  under  §668.12  for 
participation  in  those  programs  and  will 
use  the  plan  for  at  least  two  years  from 
the  date  of  that  application.  The 
Secretary  considers  the  requirements  of 
this  paragraph  to  be  satisfied  by  a 
default  management  plan  developed  in 
accordance  with  the  default  reduction 
measures  described  in  appendix  D  of 
this  part; 

(16)  In  the  case  of  an  institution  that 
changes  ownership  that  results  in  a 
change  of  control,  or  that  changes  its 
status  as  a  main  campus,  branch 
campus,  or  an  additional  location,  the 
institution  will,  to  participate  in  the 
Federal  Stafford  Loan,  Federal  PLUS, 
and  Federal  SLS  programs,  develop  a 
default  management  plan  for  approval 
by  the  Secretary  and  implement  the 
plan  for  at  least  two  years  after  the 
change  in  control  or  status.  The 
Secretary  considers  the  requirements  of 
this  paragraph  to  be  satisfied  by  a 
default  management  plan  developed  in 
accordance  with  the  default  reduction 
measures  described  in  appendix  D  of 
this  part: 

(17)  The  Secretary,  guaranty  agencies 
and  lenders  as  defined  in  34  CFR  part 
682,  nationally  recognized  accrediting 
agencies,  the  Secretary  of  Veterans 
Affairs,  State  postsecondary  review 
entities  designated  under  subpart  1  of 
part  H  of  Title  IV  of  the  HEA,  State 
agencies  recognized  under  34  CFR  part 
603  for  the  approval  of  public 
postsecondary  vocational  education, 
and  State  agencies  that  legally  authorize 
institutions  and  branch  campuses  or 
other  locations  of  institutions  to  provide 
postsecondary  education,  have  the 
authority  to  share  with  each  other  any 
information  pertaining  to  the 
institution’s  eligibility  for  or 
participation  in  the  Title  IV,  HEA 
programs  or  any  information  on  fraud 
and  abuse; 

(18)  It  will  not  knowingly — (i)  Employ 
in  a  capacity  that  involves  the 
administration  of  the  Title  IV,  HEA 
programs  or  the  receipt  of  funds  under 
those  programs,  an  individual  who  has 
been  convicted  of,  or  has  pled  nolo 
contendere  or  guilty  to,  a  crime 
involving  the  acquisition,  use,  or 
expenditure  of  Federal.  State,  or  local 
government  funds,  or  has  been 
administratively  or  judicially 
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determined  to  have  committed  fraud  or 
any  other  material  violation  of  law 
involving  Federal,  State,  or  local 
government  funds; 

(ii)  Contract  with  an  institution  or 
third-party  servicer  that  has  been 
terminated  under  section  432  of  the 
HEA  for  a  reason  involving  the 
acquisition,  use,  or  expenditure  of 
Federal,  State,  or  local  government 
funds,  or  that  has  been  administratively 
or  judicially  determined  to  have 
committed  fraud  or  any  other  material 
violation  of  law  involving  Federal, 

State,  or  local  government  funds;  or 

(iii)  Contract  with  or  employ  any 
individual,  agency,  or  organization  that 
has  been,  or  whose  officers  or 
employees  have  been— 

(A)  Convicted  of,  or  pled  nolo 
contendere  or  guilty  to,  a  crime 
involving  the  acquisition,  use,  or 
expenditure  of  Federal,  State,  or  local 
government  funds;  or 

(B)  Administratively  or  judicially 
determined  to  have  committed  fraud  or 
any  other  material  violation  of  law 
involving  Federal,  State,  or  local 
government  funds; 

(19)  It  will  complete,  in  a  timely 
manner  and  to  the  satisfaction  of  the 
Secretary,  surveys  conducted  as  a  part 
of  the  Integrated  Postsecondary 
Education  Data  System  (IPEDS)  or  any 
other  Federal  coflection  effort,  as 
designated  by  the  Secretary,  regarding 
data  on  postsecondary  institutions; 

(20)  In  the  case  of  an  institution  that 
offers  athletically  related  student  aid,  it 
will  comply  with  the  provisions  of 
paragraph  (d)  of  this  section; 

(21)  It  will  not  impose  any  penalty, 
including,  but  not  limited  to,  the 
assessment  of  late  fees,  the  denial  of 
access  to  classes,  libraries,  or  other 
institutional  facilities,  or  the 
requirement  that  the  student  borrow 
additional  funds  for  which  interest  or 
other  charges  are  assessed,  on  any 
student  beirause  of  the  student’s 
inability  to  meet  his  or  her  financial 
obligations  to  the  institution  as  a  result 
of  the  delayed  disbursement  of  the 
proceeds  of  a  Title  IV,  HEA  program 
loan  due  to  compliance  with  statutory 
and  regulatory  requirements  of  or 
applicable  to  the  Title  IV,  HEA 
programs,  or  delays  attributable  to  the 
institution; 

(22)  It  will  not  provide,  nor  contract 
with  any  entity  that  provides,  any 
commission,  bonus,  or  other  incentive 
payment  based  directly  or  indirectly  on 
success  in  securing  enrollments  or 
financial  aid  to  any  persons  or  entities 
engaged  in  any  student  recruiting  or 
admission  activities  or  in  making 
decisions  regarding  the  awarding  of 
student  financial  assistance,  except  that 


this  requirement  shall  not  apply  to  the 
recruitment  of  foreign  students  residing 
in  foreign  countries  who  are  not  eligible 
to  receive  Federal  student  assistance; 

(23)  It  will  meet  the  requirements 
established  pursuant  to  Part  H  of  Title 
IV  of  the  HEA  by  the  Secretary,  State 
postsecondary  review  entities 
designated  under  subpart  1  of  Part  H  of 
Title  rv  of  the  HEA,  and  nationally  ‘ 
recognized  accrediting  agencies; 

(24)  It  will  comply  wim  the 
institutional  refund  policy  established 
in  §  668.22;  and 

(25)  It  is  liable  for  all — (i)  Improperly 
spent  or  unspent  funds  received  under 
the  Title  IV,  HEA  programs,  including 
any  funds  administered  by  a  third-party 
servicer,  and 

(ii)  Refunds  that  the  institution  or  its 
servicer  may  be  required  to  make. 

(c)  In  order  to  participate  in  any  Title 
IV,  HEA  program  (other  than  the  SSIG 
and  NEISP  programs),  the  institution 
must  certify  that  it — 

(1)  Has  in  operation  a  drug  abuse 
prevention  program  that  the  institution 
has  determined  to  be  accessible  to  any 
officer,  employee,  or  student  at  the 
institution;  and 

(2) (i)  Has  established  a  campus 
security  policy  in  accordance  with 
section  485(f)  of  the  HEA;  and 

(ii)  Has  complied  with  the  disclosure 
requirements  of  §  668.48  as  required  by 
section  485(f)  of  the  HEA. 

(d)  In  order  to  participate  in  any  Title 
rv,  HEA  program  (other  than  the  SSIG 
and  NEISP  programs),  an  institution  that 
offers  athletically  related  student  aid 
must — 

(1)  Cause  an  annual  compilation, 
independently  audited  not  less  often 
than  every  3  years,  to  be  prepared 
within  6  months  after  the  end  of  the 
institution’s  fiscal  year,  of — 

(i)  The  revenues  derived  by  the 
institution  from  the  institution’s 
intercollegiate  athletics  activities, 
according  to  the  following  categories: 

(A)  Total  revenues. 

(B)  Revenues  from  football. 

(C)  Revenues  from  men’s  basketball. 

(D)  Revenues  from  women’s 
basketball. 

(E)  Revenues  from  all  other  men’s 
sports  combined. 

(F)  Revenues  from  all  other  women’s 
sports  combined; 

(ii)  Expenses  made  by  the  institution 
for  the  institution’s  intercollegiate 
athletics  activities,  according  to  the 
following  categories; 

(A)  Total  expenses. 

(B)  Expenses  attributable  to  football. 

(C)  Expenses  attributable  to  men’s 
basketball. 

(D)  Expenses  attributable  to  women’s 
basketball. 


(E)  Expenses  attributable  to  all  other 
men’s  sports  combined. 

(F)  Expenses  attributable  to  all  other 
women’s  sports  combined;  and 

(iii)  The  total  revenues  and  operating 
expenses  of  the  institution;  and 

(2)  Make  the  compilation  and,  where 
allowable  by  State  law,  the  audits, 
required  by  paragraph  (d)(1)  of  this 
section  available  for  inspection  by  the 
Secretary  and  the  public. 

(e)  For  the  purposes  of  paragraph  (d) 
of  this  section — 

(1)  Revenues  from  intercollegiate 
athletics  activities  allocable  to  a  sport 
shall  include  without  limitation  gate 
receipts,  broadcast  revenues  and  other 
conference  distributions,  appearance 
guarantees  and  options,  concessions, 
and  advertising; 

(2)  Revenues  such  as  student 
activities  fees,  alumni  contributions, 
and  investment  interest  income  that  are 
not  allocable  to  a  sport  shall  be  included 
in  the  calculation  of  total  revenues  only 

(3)  Expenses  for  intercollegiate 
athletics  activities  allocable  to  a  sport 
shall  include  without  limitation  grants- 
in-aid,  salaries,  travel,  equipment,  and 
supplies;  and 

(4)  Expenses  such  as  general  and 
administrative  overhead  that  are  not 
allocable  to  a  sport  shall  be  included  in 
the  calculation  of  total  expenses  only 

(f) (1)  A  program  participation 
agreement  becomes  effective  on  the  date 
that  the  Secretary  signs  the  agreement. 

(2)  A  new  program  participation 
agreement  supersedes  any  prior  program 
participation  agreement  between  the 
Secretary  and  the  institution. 

(g) (1)  Except  as  provided  in 
paragraphs  (h)  and  (i)  of  this  section,  the 
Secretary  terminates  a  program 
participation  agreement  through  the 
proceedings  in  subpart  G  of  this  part. 

(2)  An  institution  may  terminate  a 
program  participation  agreement. 

(3)  If  the  Secretary  or  the  institution 
terminates  a  program  participation 
agreement  under  paragraph  (g)  of  this 
section,  the  Secretary  establishes  the 
termination  date. 

(h)  An  institution’s  program 
participation  agreement  automatically 
expires  on  the  date  that — 

(1)  The  institution  changes  ownership 
that  results  in  a  change  in  control  as 
determined  by  the  Secretary  under  34 
CFR  part  600;  or 

(2)  The  institution’s  participation 
ends  under  the  provisions  of  §  668.26(a) 
(1),  (2),  (4).  or  (7). 

(i)  An  institution’s  program 
participation  agreement  no  longer 
applies  to  or  covers  a  location  of  the 
institution  as  of  the  date  on  which  that 
location  ceases  to  be  a  part  of  the 
participating  institution. 
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(Authority:  20  U.S.C  1085, 1088. 1091, 1092, 
1094, 1099a-3, 1099c,  and  1141) 

9.  Newly  redesignated  §  668.15,  is 
revised  to  read  as  follows: 

§  668.1 5  Factors  of  financial  responsibility. 

(a)  General.  To  begin  and  to  continue 
to  participate  in  any  Title  FV,  HEA 
program,  an  institution  must 
demonstrate  to  the  Secretary  that  the 
institution  is  financially  responsible 
under  the  requirements  established  in 
this  section. 

(b)  General  standards  of  financial 
responsibility.  In  general,  the  Secretary 
considers  an  institution  to  be  financially 
responsible  only  if  it — 

(1)  Is  able  to  provide  the  services 
described  in  its  official  publications  and 
statements; 

(2)  Is  able  to  provide  the 
administrative  resources  necessary  to 
comply  with  the  requirements  of  diis 
subpart; 

(3)  Is  able  to  meet  all  of  its  financial 
obligations,  including  but  not  limited 
to — 

(i)  Refunds  that  it  is  required  to  make; 
and 

(ii)  Repayments  to  the  Secretary  for 
liabilities  and  debts  incurred  in 
programs  administered  by  the  Secretary; 

(4)  Is  current  on  any  debt  service 
payments; 

(5)  Maintains,  at  all  times,  a  minimum 
cash  reserve  equal  to  at  least  10  percent 
of  the  institution’s  total  deferred  tuition 
income  at  the  end  of  the  institution’s 
most  recent  fiscal  year  for  repayment  of 
refunds.  The  cash  reserve  must  be 
maintained  in  a  cash  reserve  account, 
consisting  of  cash  or  cash  equivalents  as 
defined  in  accordance  with  generally 
accepted  accounting  principles; 

(6)  Has  not  had,  as  part  of  the  audit 
report  for  the  institution’s  most  recently 
completed  fiscal  year — 

(i)  A  statement  by  the  accountant 
acknowledging  substantial  doubt  about 
the  institution’s  ability  to  continue 
operation  as  a  going  concern; 

(ii)  A  finding  of  imauthorized  use  of 
donor  restricted  net  assets  to  meet 
current  operating  expenses;  and 

(iii)  A  disclaimed  or  adverse  opinion 
by  the  accountant; 

(7)  For  a  for-profit  institution — (i) 
Demonstrates  at  the  end  of  its  latest 
fiscal  year,  a  ratio  of  current  assets  to 
current  liabilities  of  at  least  1.25:1.  For 
purposes  of  this  section,  the  calculation 
of  this  ratio  must  exclude 
uncollateralized  loans  receivable  from 
owners  and  related  parties.  Should 
application  of  paragraph  (b)(5)  of  this 
section  cause  a  portion  of  the 
institution’s  cash  reserves  to  be 
classified  as  a  restricted  asset,  those 
cash  reserves  may  be  included  in 


ciurent  assets  in  calculating  the 
institution’s  current  ratio; 

(ii)  Has  not  had  operating  losses  over 
both  of  its  two  latest  fiscal  years  that 
causes  an  operating  loss  exceeding  10 
percent  of  the  institution’s  previous 
year’s  tangible  net  worth  for  its  latest 
fiscal  year.  For  purposes  of  this 
subsection,  an  operating  loss  will  be 
calculated  by  subtracting  from  total  net 
income:  extraordinary  gains  or  losses; 
income  or  losses  firom  ffiscontinued 
operations;  prior  period  adjustments; 
and,  the  cumulative  effect  of  changes  in 
accounting  principle,  estimate  or 
reporting  entity.  The  Calculation  of 
tangible  net  worth  must  exclude  all 
assets  defined  as  intangible  in 
accordance  with  generally  accepted 
accounting  principles;  and 

(iii)  Had,  for  its  latest  fiscal  year,  a 
positive  tangible  net  worth.  For 
purposes  of  this  section,  a  positive 
tangible  net  worth  occurs  if  the 
institution’s  tangible  assets  exceed  its 
liabilities.  The  calculation  of  tangible 
net  worth  must  exclude  all  assets 
defined  as  intangible  in  accordance  with 
generally  accepted  accounting 
principles.  In  applying  this  standard, 
the  Secretary  may  consider  the  effect  of 
extraordinary  gains  or  losses  resulting 
from  unusual  and  infirequent  events, 
and  may  take  into  consideration  the 
cumulative  effect  of  changes  in 
accounting  principle,  estimate  or 
reporting  entity  to  the  extent  that  such 

a  change  results  in  a  more  accurate 
representation  of  the  institution’s 
financial  position  in  accordance  with 
generally  accepted  accounting 
principles; 

(8)  For  a  nonprofit  institution — (i) 
Prepares  a  classified  statement  of 
financial  position  in  accordance  with 
generally  accepted  accounting 
principles  or  provides  the  required 
information  as  footnotes  to  the  audit; 

(ii)  Demonstrates  at  the  end  of  its 
latest  fiscal  year,  a  ratio  of  current  assets 
to  current  liabilities  of  at  least  1:1; 

(iii)  Has  not  had,  at  the  end  of  its 
latest  fiscal  year,  a  decrease  in  total  net 
assets  of  such  significance  that,  if 
continued,  would  result  in  a  ratio  of 
current  assets  to  current  liabilities  of 
less  than  1:1.  The  Secretary  may 
consider  the  effect  of  extraordinary 
gains  or  losses  resulting  from  unusual 
and  infrequent  events,  and  may  take 
into  consideration  the  cumulative  effect 
of  a  change  in  accounting  principle, 
estimate  or  reporting  entity  to  the  extent 
that  such  a  change  results  in  a  more 
accurate  representation  of  the 
institution’s  financial  position  in 
accordance  with  generally  accepted 
accounting  principles.  For  purposes  of 
this  analysis,  the  Secretary  may  exclude 


unrealized  gains  and  losses  on 
investments  that  have  been  reported  as 
changes  in  unrestricted  net  assets;  and 

(9)  For  a  public  institution,  has  its 
liabilities  backed  by  the  full  faith  and 
credit  of  a  State,  or  by  an  equivalent 
governmental  entity. 

(c)  Past  performance  of  an  institution 
or  persons  affiliated  with  an  institution. 
An  institution  is  not  financially 
responsible  if — 

(1)  A  person  who  exercises  substantial 
control  over  the  institution  or  any 
member  or  members  of  the  person’s 
family  alone  or  together — 

(1) (A)  Exercises  or  exercised 
substantial  control  over  another 
institution  or  a  third-party  servicer  that 
owes  a  liability  for  a  violation  of  a  Title 
rv,  HEA  program  requirement;  or 

(B)  Owes  a  liability  for  a  violation  of 
a  Title  FV,  HEA  program  requirement; 
and 

(ii)  That  person,  family  member, 
institution,  or  servicer  is  not  making 
payments  in  accordance  with  an 
agreement  to  repay  that  liability;  or 

(2)  The  institution  has — 

(i)  Been  limited,  suspended, 
terminated,  or  entered  into  a  settlement 
agreement  to  resolve  a  limitation, 
suspension,  or  termination  action 
initiated  by  the  Secretary  or  a  guaranty 
agency  (as  defined  in  34  CFR  part  682) 
within  the  preceding  five  years; 

(ii)  Had — 

(A)  An  audit  finding,  during  its  tw'o 
most  recent  audits  of  its  conduct  of  the 
Title  FV,  HEA  programs,  that  resulted  in 
the  institution’s  being  required  to  repay 
an  amount  greater  than  five  percent  of 
the  funds  that  the  institution  received 
under  the  Title  FV,  HEA  programs  for 
any  award  year  covered  by  the  audit;  or 

(B)  A  program  review  finding,  during 
its  two  most  recent  program  reviews,  of 
its  conduct  of  the  Title  FV,  HEA 
programs  that  resulted  in  the 
institution’s  being  required  to  repay  an 
amount  greater  than  five  percent  of  the 
funds  that  the  institution  received  under 
the  Title  FV,  HEA  programs  for  any 
award  year  covered  by  the  program 
review; 

(iii)  Been  cited  during  the  preceding 
five  years  for  failure  to  submit 
acceptable  audit  reports  required  under 
this  part  or  individual  Title  IV,  HEA 
program  regulations  in  a  timely  fashion; 
or 

(iv)  Failed  to  address  satisfactorily 
£my  compliance  problems  identified  in 
program  re\iew  or  audit  reports  based 
upon  a  final  decision  of  the  Secretary 
issued  pursuant  to  subpart  G  or  subpart 
H  of  this  part. 

(d)  Exceptions  to  the  general 
standards  of  financial  responsibility.  (1) 
An  institution  is  not  required  to  meet 
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the  standard  in  paragraph  {b)(5)  of  this 
section  if  the  Secretary  determines  that 
the  institution — 

(1)  Is  located  in,  and  is  legally 
authorized  to  operate  within,  a  State 
that  has  a  tuition  recovery'  fund  that  is 
acceptable  to  the  Secretary  and  ensures 
that  the  institution  is  able  to  pay  all 
required  refunds;  and 

(ii)  Contributes  to  that  tuition 
recovery  fund. 

(2)  The  Secretary  considers  an 
institution  to  be  financially  responsible, 
even  if  the  institution  is  not  otherwise 
financially  responsible  under 
paragraphs  (b)  (1)  through  (4)  and  (b)  (6) 
through  (9)  of  this  section,  if  the 
institution — 

(i)  Submits  to  the  Secretary  an 
irrevocable  letter  of  credit  that  is 
acceptable  and  payable  to  the  Secretary 
equal  to  not  less  than  one-half  of  the 
Title  IV,  HEA  program  funds  received 
by  the  institution  during  the  last 
complete  award  year  for  which  figures 
are  available;  or 

(ii)  Establishes  to  the  satisfaction  of 
the  Secretary,  with  the  support  of  a 
financial  statement  submitted  in 
accordance  with  paragraph  (e)  of  this 
section,  that  the  institution  has 
sufficient  resources  to  ensure  against  the 
precipitous  closme  of  the  institution, 
including  the  ability  to  meet  all  of  its 
financial  obligations,  including  refunds 
of  institutional  charges  and  repayments 
to  the  Secretary  for  liabilities  and  debts 
incurred  in  programs  administered  by 
the  Secretary. 

(3)  An  institution  is  not  required  to 
meet  the  standard  in  paragraphs  (b)(7)  (i) 
and  (b)(8)(ii)  of  this  section  if  the 
institution  is  an  institution  that 
provides  a  2-year  or  4-year  educational 
program  for  which  the  institution 
awards  an  associate  or  baccalaureate 
degree  that  demonstrates  to  the 
satisfaction  of  the  Secretary  that — 

(i)  There  is  not  reasonable  doubt  as  to 
its  continued  solvency  and  ability  to 
deliver  quality  educational  services; 

(ii)  It  is  current  in  its  payment  of  all 
current  liabilities,  including  student 
refunds,  repayments  to  the  Secretary, 
payroll,  and  payment  of  trade  creditors 
and  withholding  taxes;  and 

(iii)  It  has  substantial  equity  in 
school-occupied  facilities,  the 
acquisition  of  which  was  the  direct 
cause  of  its  failure  to  meet  the  current 
operating  ratio  requirement. 

(4)  The  Secretary  may  determine  an 
institution  to  be  financially  responsible 
even  if  the  institution  is  not  otherwise 
financially  responsible  under  paragraph 
(c)(1)  of  this  section  if— 

(i)  The  institution  notifies  the 
Secretary,  in  accordance  with  34  CFR 
600.30,  that  the  person  referenced  in 


paragraph  (c)(1)  of  this  section  exercises 
substantial  control  over  the  institution; 
and 

(ii)(A)  The  person  repaid  to  the 
Secretary  a  portion  of  the  applicable 
liability,  and  the  portion  repaid  equals 
or  exceeds  the  greater  of — 

(1)  The  total  percentage  of  the 
ownership  interest  held  in  the 
institution  or  third-party  servicer  that 
owes  the  liability  by  that  person  or  any 
member  or  members  of  that  person’s 
family,  either  alone  or  in  combination 
with  one  another; 

(2)  The  total  percentage  of  the 
ownership  interest  held  in  the 
institution  or  servicer  that  owes  the 
liability  that  the  person  or  any  member 
or  members  of  the  person’s  family, 
either  alone  or  in  combination  with  one 
another,  represents  or  represented  under 
a  voting  trust,  power  of  attorney,  proxy, 
or  similar  agreement;  or 

(3)  Twenty-five  percent,  if  the  person 
or  any  member  of  the  person’s  family  is 
or  was  a  member  of  the  board  of 
directors,  chief  executive  officer,  or 
other  executive  officer  of  the  institution 
or  servicer  that  owes  the  liability,  or  of 
an  entity  holding  at  least  a  25  percent 
ownership  interest  in  the  institution 
that  owes  the  liability; 

(B)  The  applicable  liability  described 
in  paragraph  (c)(1)  of  this  section  is 
currently  being  repeiid  in  accordance 
with  a  written  agreement  with  the 
Secretary;  or 

(C)  The  institution  demonstrates 
why — 

(1)  The  person  who  exercises 
substantial  control  over  the  institution 
should  nevertheless  be  considered  to 
lack  that  control;  or 

[2]  The  person  who  exercises 
substantial  control  over  the  institution 
and  each  member  of  that  person’s  family 
nevertheless  does  not  or  did  not 
exercise  substantial  control  over  the 
institution  or  servicer  that  owes  the 
liability. 

(e)  Documentation  of  financial 
responsibility.  (1)  The  Secretary 
determines  whether  an  institution  is 
financially  responsible  under  this 
section  by  evaluating  documents 
submitted  by  the  institution  and 
information  obtained  from  other 
sources,  including  outside  sources  of 
credit  information.  To  enable  the 
Secretary  to  make  this  determination, 
the  institution  shall  submit  to  the 
Secretary  for  its  two  latest  complete 
fiscal  years,  a  set  of  financial  statements 
of  the  institution,  prepared  in 
accordance  with  generally  accepted 
accoimting  principles  appropriate  to 
that  institution  as  established  by  the 
American  Institute  of  Certified  Public 
Accoimtants,  audited  by  an 


independent  certified  public  accountant 
in  accordance  with  generally  accepted 
auditing  standards,  and  accordingly 
including  such  tests  of  the  institution’s 
accounting  records  and  such  other 
auditing  procedures  that  the 
independent  auditor  considered 
necessary  in  the  circumstances.  The 
Secretary  may  also  require  the 
institution  to  submit  or  otherwise  make 
available  the  accoimtant’s  work  papers. 

If  an  institution  submits  audited 
consolidated  financial  statements  of  its 
parent  corporation  for  the  Secretary  to 
use  in  determining  the  institution’s 
level  of  financial  responsibility,  the 
consolidated  financial  statements  must 
be  supplemented  with  consolidating 
schedules  showing  the  consolidation  of 
each  of  the  parent  corporation’s 
subsidiaries  (each  separate  institution 
participating  in  the  "ritle  IV,  HEA 
programs  must  be  shown  separately), 
intercompany  eliminating  entries,  and 
derived  consolidated  totals.  The 
Secretary  may  also  require  the 
institution  to  submit  additional 
substantive  information. 

(2)  An  institution  shall  submit  the 
documents  required  in  paragraph  (e)(1) 
of  this  section  annually  within  four 
months  after  the  end  of  the  institution’s 
fiscal  year,  imless  the  Secretary  requests 
a  more  frequent  submission.  Upon  a 
showing  of  good  cause,  the  Secretary 
may  grant  a  filing  extension  to  an 
institution. 

(f)  Definitions  and  terms.  For  the 
purposes  of  this  section — 

(t)(i)  An  ownership  interest  is  a  share 
of  the  legal  or  beneficial  ownership  or 
control  of,  or  a  right  to  share  in  the 
proceeds  of  the  operation  of,  an 
institution,  institution’s  parent 
corporation,  a  third-party  servicer,  or  a 
third-party  servicer’s  parent 
corporation; 

(ii)  The  term  ownership  interest 
includes,  but  is  not  limited  to — 

(A)  An  interest  as  tenant  in  common, 
joint  tenant,  or  tenant  by  the  entireties; 

(B)  A  partnership;  and 

(C)  An  interest  in  a  trust; 

(iii)  The  term  ownership  interest  does 
not  include  any  share  of  the  ovraership 
or  control  of,  or  any  right  to  share  in  the 
proceeds  of  the  operation  of — 

(A)  A  mutual  fund  that  is  regularly 
and  publicly  traded; 

(B)  An  institutional  investor;  or 

(C)  A  profit-sharing  plan,  provided 
that  all  employees  are  covered  by  the 
plan; 

(2)  The  Secretary  generally  considers 
a  person  to  exercise  substantial  control 
over  an  institution  or  third-party 
servicer,  if  the  person — 
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(i)  Directly  or  indirectly  holds  at  least 
a  25  percent  ownership  interest  in  the 
institution  or  servicer; 

(ii)  Holds,  together  with  other 
members  of  his  or  her  family,  at  least  a 
25  percent  ownership  interest  in  the 
institution  or  servicer, 

(iii)  Represents,  either  alone  or 
together  with  other  persons,  imder  a 
voting  trust,  power  of  attorney,  proxy,  or 
similv  agreement  one  or  more  persons 
who  hold,  either  individually  or  in 
combination  with  the  other  persons 
represented  or  the  person  representing 
them,  at  least  a  25  percent  ownership  in 
the  institution  or  servicer;  or 

(iv)  Is  a  member  of  the  board  of 
directors,  the  chief  executive  officer,  or 
other  executive  officer  of — 

(A)  The  institution  or  servicer;  or 

(B)  An  entity  that  holds  at  least  a  25 
percent  own^hip  interest  in  the 
instituticm  or  servicer;  and 

(3)  The  Secretary  considers  a  member 
of  a  person’s  family  to  be  a  parent, 
sibling,  spouse,  child,  spouse’s  parent  or 
sibling,  or  sibling’s  or  cUld’s  spouse. 

(Authority:  20  U.S.C  1094  and  1099c  and 
Section  4  of  Pub.  L.  95-452, 92  Stot.  1101- 
1109) 

10.  Newly  designated  §668.16  is 
revised  to  read  as  follows: 

§  668.16  Standards  of  administrative 
capability. 

To  begin  and  to  continue  to 
participate  in  any  Title  IV,  HEA 
program,  an  institution  shall 
demonstrate  to  the  Secretary  that  the 
institution  is  capable  of  adequately 
administering  that  program  under  each 
of  the  standard  established  in  this 
section.  The  Secretary  considers  an 
institution  to  have  that  administrative 
capability  if  the  institution — 

(a)  Administers  the  Title  FV,  HEIA 
programs  in  accordance  with  any 
statutory  provisions  of  or  applicable  to 
Title  IV  of  the  HEA,  any  regulatory 
provisions  prescribed  imder  that 
statutory  authority,  or  any  applicable 
special  arrangement,  agreement  or 
limitation; 

(b) (1)  Designates  a  capable  individual 
to  be  responsible  for  administering  all 
the  Title  FV,  HEA  programs  in  which  it 
participates  and  for  coordinating  those 
programs  with  the  institution’s  other 
Federal  and  non-Federal  programs  of 
student  financial  assistance.  The 
Secretary  considers  an  individual  to  be 
’’capable”  under  this  paragraph  if  the 
individual  is  certified  by  ^e  State  in 
which  the  institution  is  located,  if  the 
State  requires  certification  of  financial 
aid  administrators.  The  Secretary  may 
consider  other  factors  in  determining 
whether  an  individual  is  capable. 


including,  but  not  limited  to,  the 
individud’s  successful  completion  of 
Title  FV,  HEA  program  training  provided 
or  approved  by  the  Secretary; 

(2)  Uses  an  adequate  number  of 
quahfied  persons  to  administer  the  Title 
IV,  HEA  programs  in  which  the 
instituticm  participates.  The  Secnotary 
considers  the  following  factors  to 
determine  whether  an  institution  uses 
an  adequate  number  of  qualified 
persons — 

(i)  The  number  and  types  of  programs 
in  whi(±t  the  institution  participates; 

(ii)  The  number  of  applications 
evaluated; 

(iii)  The  number  of  students  who 
receive  any  student  financnal  assistance 
at  the  institution  and  the  amount  of 
funds  administered; 

(iv)  The  financial  aid  delivery  system 
used  ^  the  institution;  and 

(v)  Tne  degree  of  office  automation 
used  by  the  institution  in  the 
administration  of  the  Title  FV,  HEA 
programs; 

(3)  Communicates  to  the  individual 
designated  to  be  responsible  for 
administering  Title  IV,  HEA  programs, 
all  the  information  received  by  any 
instituticmal  office  that  bears  on  a 
student's  eligibility  for  Title  FV,  HEA 
pn^nm  assistance;  and 

(^  Hcts  written  pnxedures  for  or 
written  information  indicating — 

(i)  The  nature  and  frequency  of 
communication  of  pertinent  information 
among  all  the  offices  that  have  an 
impact  on  the  administration  of  the 
Title  FV,  HEA  programs.  Examples  of 
this  information  may  include 
informaticm  on  a  student’s  admissions 
status,  enrollment  status,  attendance  (if 
applicable),  prior  or  concurrent 
attendance  at  anc^er  postsecondary 
institution,  satisfactory  academic 
progress,  and  payment  or  disbursement 
status;  and 

(ii)  The  responsibiUties  of  the  various 
offices  with  respecrt  to  the  approval, 
disbursement,  and  delivery  of  Title  FV, 
HEA  program  assistance  and  the 
preparation  and  submission  of  reports  to 
the  Secretary; 

(c)(1)  Administers  Title  FV,  HEA 
programs  with  adequate  checks  and 
balances  in  its  system  of  internal 
controls;  and 

(21  Divides  the  functions  of 
authorizing  payments  and  disbcnsing  or 
delivering  fun^  so  that  no  office  has 
responsibihty  for  both  func:tions  with 
respect  to  any  particnilar  student  aided 
imder  the  programs.  For  example,  the 
functions  of  authorizing  payments  and 
disbursing  or  delivering  funds  must  be 
divided  so  that  for  any  particniiar 
student  aided  imder  the  programs,  the 
two  funcrtions  are  carried  out  by  at  least 


two  organizationally  independent 
individuals  who  are  not  members  of  the 
same  family,  as  defined  in  §  668.15,  or 
who  do  not  together  exercise  substantial 
control,  as  de^ed  in  §  668.15,  over  the 
institution; 

(d)  Establishes  and  maintains  records 
required  under  this  part  and  the 
individual  Title  FV,  HEA  program 
reflations; 

(e)  Establishes,  publishes,  and  applies 
reasonable  standards  for  measuring 
whether  an  otherwise  eligible  student  is 
maintaining  satisfactory  progress  in  his 
or  her  educational  program.  The 
Secretary  considers  an  institution’s 
standards  to  be  reasonable  if  the 
standards — 

(1)  Conform  with  the  standards  of 
satisfactory  progress  of  the  nationally 
recognized  accri^iting  agency  that 
accr^ts  or  preaccredits  the  institution, 
if  the  institution  is  accredited  or 
preaccredited,  and  if  the  agency  has 
those  standards; 

(2)  For  a  student  enrolled  in  an 
eligible  program  who  is  to  receive 
assistance  under  a  Title  FV,  HEA 
program,  are  the  same  as  or  stricter  than 
the  institution’s  standards  for  a  student 
enrolled  in  the  same  educational 
program  who  is  not  receiving  assistance 
under  a  Title  IV,  HEA  program; 

(3)  Include  the  following  elements: 

(i)  Grades,  work  projects  completed, 
or  comparable  factors  that  are 
measurable  against  a  norm. 

(ii)  A  maximum  time  frame  in  which 
a  student  must  complete  his  or  her 
educational  program.  The  time  frame 
must  be — 

(A)  Based  on  the  student's  enrollment 
status; 

(B)  For  an  undergraduate  program,  no 
longer  than  150  percent  of  the  pubfished 
length  of  the  educational  program;  and 

(C)  Divided  into  increments,  not  to 
exceed  the  lesser  of  one  academic  year 
or  one-half  the  published  length  of  the 
educational  program. 

(iii)  A  schrauie  established  by  the 
institution  designating  the  minimum 
percentage  or  amount  of  work  that  a 
student  must  successfully  complete  at 
the  end  of  each  increment  to  complete 
his  or  her  educational  program  within 
the  maximum  time  frame. 

(iv)  A  determination  at  the  end  of 
each  increment  ly  the  institution 
whether  the  student  has  successfully 
completed  the  apprc^riate  percentage  or 
amoimt  of  work  according  to  the 
established  schedule. 

(v)  Consistent  application  of 
standards  to  all  studrats  within 
categories  of  students,  e.g.,  full-time, 
part-time,  undergraduate,  and  graduate 
students,  and  educational  programs 
estabUshed  by  the  institution. 
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(vi)  Specific  policies  defining  the 
effect  of  course  tncompletes, 
withdrawals,  repetitions,  and  noncredit 
remedial  courses  on  satisfactory 
progress. 

(vii)  Specific  procedures  imder  which 
a  student  may  appeal  a  determination 
that  the  student  is  not  making 
satisfactory  progress. 

(viii)  Specific  procedures  for 
reinstatement  of  aid;  and 
(4)  Meet  or  exceed  the  requirements  of 
§  668.7(c); 

(f)  Develops  and  applies  an  adequate 
system  to  identify  and  resolve 
discrepancies  in  the  information  that 
the  institution  receives  from  different 
sources  with  respect  to  a  student’s 
application  for  financial  aid  under  Title 
rV,  HEA  programs.  In  determining 
whether  the  institution’s  system  is 
adequate,  the  Secretary  considers 
whether  the  institution  obtains  and 
reviews — 

(1)  All  student  aid  applications,  need 
analysis  documents.  Statements  of 
Educational  Purpose,  Statements  of 
Registration  Status,  and  eligibility 
notification  docmnents  presented  by  or 
on  behalf  of  each  applicant; 

(2)  Any  documents,  including  any 
copies  of  State  and  Federal  income  tax 
returns,  that  are  normally  collected  by 
the  institution  to  verify  information 
received  from  the  student  or  other 
sources;  and 

(3)  Any  other  information  normally 
available  to  the  institution  regarding  a 
student’s  citizenship,  previous 
educational  experience,  or  other  factors 
relating  to  the  student’s  eligibility  for 
funds  under  the  Title  IV,  HEA  programs; 

(g)  Refers  to  the  Office  of  Inspector 
General  of  the  Department  of  Education 
for  investigation — 

(1)  After  conducting  the  review  of  an 
application  provided  for  under 
paragraph  (f)  of  this  section,  any 
information  indicating  that  an  applicant 
for  Title  fV,  HEA  program  assistance 
may  have  engaged  in  fraud  or  other 
criminal  misconduct  in  connection  with 
his  or  her  application.  The  type  of 
information  that  an  institution  must 
refer  is  that  which  is  relevant  to  the 
eligibility  of  the  applicant  for  Title  IV, 
HEA  program  assistance,  or  the  amount 
of  the  assistance.  Examples  of  this  type 
of  information  are — 

(1)  False  claims  of  independent 
student  status; 

(ii)  False  claims  of  citizenship; 

(iii)  Use  of  false  identities; 

(iv)  Forgery  of  signatures  or 
certifications;  and 

(v)  False  statements  of  income;  and 

(2)  Any  information  indicating  that 
any  employee,  third-party  servicer,  or 
other  agent  of  the  institution  that  acts  in 


a  capacity  that  involves  the 
administration  of  the  Title  IV,  HEA 
programs,  or  the  receipt  of  funds  under 
those  programs,  may  have  engaged  in 
fraud,  misrepresentation,  conversion  or 
breach  of  fiduciary  responsibility,  or 
other  illegal  conduct  involving  the  Title 
IV,  HEA  programs.  The  type  of 
information  that  an  institution  must 
refer  is  that  which  is  relevant  to  the 
eligibility  and  funding  of  the  institution 
and  its  students  through  the  Title  fV, 

HEA  programs; 

(h)  Provides  adequate  financial  aid 
counseling  to  eligible  students  who 
apply  for  Title  IV,  HEA  program 
assistance.  In  determining  whether  an 
institution  provides  adequate 
counseling,  the  Secretary  considers 
whether  its  coimseling  includes 
information  regarding — 

(1)  The  source  and  amount  of  each 
type  of  aid  offered; 

(2)  The  method  by  which  aid  is 
determined  and  disbursed,  delivered,  or 
applied  to  a  student’s  accoimt;  and 

(3)  The  rights  and  responsibilities  of 
the  student  with  respect  to  enrollment 
at  the  institution  and  receipt  of  financial 
aid.  This  information  includes  the 
institution’s  refund  policy,  its  standards 
of  satisfactory  progress,  and  other 
conditions  that  may  alter  the  student’s 
aid  package; 

(ij  Has  and  implements  a  plan, 
designed  by  the  institution  for  the 
student  population  served  by  the 
institution,  that  demonstrates  that  for  an 
institution  that  enrolls  a  significant 
number  of  students  with  special  support 
service  needs  (including,  but  not  limited 
to,  child  care  and  transportation),  the 
institution  has  provided  these  students 
with  information  about  how  to  access  to 
appropriate  support  services  that  will 
foster  the  students’  opportunity  to 
complete  the  educational  program; 

(j)  Has  procedures  for  receiving, 
investigating,  and  resolving  student 
complaints; 

(k)  If  the  stated  objectives  of  an 
educational  program  of  the  institution 
are  to  prepare  a  student  for  gainful 
employment  in  a  recognized 
occupation — 

(l)  Demonstrates  a  reasonable 
relationship  between  the  length  of  the 
program  and  entry  level  requirements 
for  the  recognized  occupation  for  which 
the  program  prepares  the  student.  The 
Secretary  considers  the  relationship  to 
be  reasonable  if  the  number  of  clock 
hours  provided  in  the  program  does  not 
exceed  by  more  than  50  percent  the 
minimum  number  of  clock  hours 
required  for  training  in  the  recognized 
occupation  for  which  the  program 
prepares  the  student,  as  established  by 
the  State  in  which  the  program  is 


offered,  if  the  State  has  established  such 
a  requirement;  and 
(2)  Establishes  the  need  for  the 
training  for  the  student  to  obtain 
employment  in  the  recognized 
occupation  for  which  the  program 
prepares  the  student; 

(1)  Makes  readily  available  to  students 
information  on — 

(1)  Market  and  job  availability  for 
occupational,  professional,  and 
vocational  educational  programs  offered 
by  the  institution;  and 

(2)  The  relationship  of  mandatory  and 
elective  course  components  of 
occupational,  professional,  and 
vocational  educational  programs  to 
specific  licensure  standards  of  the  State 
in  which  the  institution  is  located  in 
specific  occupations; 

(m)  Has  advertising,  promotion,  and 
student  recruitment  practices  that 
accurately  reflect  the  content  and 
objectives  of  the  educational  programs 
offered  by  the  institution; 

(n)  Has  provided  all  program  and 
fiscal  reports  and  financial  statements 
required  for  compliance  with  the 
provisions  of  this  part  and  the 
individual  program  regulations  in  a 
timely  manner; 

(o)  Has  no  outstanding  liabilities 
owed  to  the  Secretary,  imless  the 
institution  has  made  satisfactory 
arrangements  to  repay  those  liabilities 
and  is  honoring  those  arrangements; 

(p)  Shows  no  evidence  of  significant 
problems  identified  in — 

(1)  Reviews  of  the  institution 
conducted  by  the  Secrptary,  the 
Department  of  Education's  Office  of 
Inspector  General,  nationally  recognized 
accrediting  agencies,  guaranty  agencies 
as  defined  in  34  CFR  part  682,  State 
postsecondary  review  entities 
designated  under  subpart  1  of  part  H  of 
Title  rV  of  the  HEA,  the  State  agency  or 
official  by  whose  authority  the 
institution  is  legally  authorized  to 
provide  postsecondary  education,  or 
any  other  law  enforcement  agency;  or 

(2)  Any  findings  made  in  any 
criminal,  civil,  or  administrative 
proceeding; 

(q)  Is  not,  and  does  not  have  any 
principal  or  affiliate  of  the  institution 
(as  those  terms  are  defined  in  34  CFR 
part  85)  that  is — 

(1)  Debarred  or  suspended  under 
Executive  Order  (E.O.)  12549  (3  CFR, 
1986  Comp.,  p.  189)  or  the  Federal 
Acquisition  Regulations  (FAR),  48  CFR 
part  9,  subpart  9.4;  or 

(2)  Engaging  in  any  activity  that  is  a 
cause  under  34  CFR  85.305  or  85.405  for 
debarment  or  suspension  under  E.O. 
12549  (3  CFR,  1986  Comp.,  p.  189)  or 
the  FAR,  48  CFR  part  9,  subpart  9.4; 
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(r)  Complies  with  any  standards 
established  by  the  State  in  whidi  the 
institution  is  located  or,  if  no  standards 
exist  in  the  State  in  which  the 
institution  is  located,  by  the  Secretary 
regarding  completicm  rates,  placement 
rates,  and  pass  rates  on  required  State 
examinations: 

(s)  Has  a  cohort  default  rate — 

(1)  As  defined  in  §  668.17,  on  loans 
made  under  the  Federal  Stafford  Loan 
and  Federal  SLS  programs  to  students 
for  attendance  at  that  institution  that 
does  not  exceed  20  percent;  and 

(2)  As  defined  in  34  CFR  674.5,  on 
loans  made  under  the  Federal  Perkins 
Loan  Program  to  students  for  attendance 
at  that  institution  that  does  not  exceed 
15  percent; 

(t) (l)  For  an  institution  that  has  a 
common  academic  year  for  a  majority  of 
its  students,  does  not  have  more  than  33 
percent  of  the  regular  students  who  are 
enrolled  on  the  first  day  of  classes  of  an 
academic  year  withdraw  fium 
enrollment  at  that  institution  during 
that  academic  year,  or 

(2)  For  an  Institution  that  does  not 
have  a  common  academic  year  for  a 
majority  of  its  students,  does  not  have 
more  than  33  percent  of  the  regular 
students  who  are  enrolled  on  the  first 
day  of  classes  of  any  eight-month  period 
withdraw  during  that  period;  and 

(u)  Does  not  otherwise  appear  to  lack 
the  ability  to  administer  the  Title  IV, 
HEA  programs  competently. 

(Authority:  20  U.S.C  1062. 1085, 1004. 

1099c:  Section  4  of  Pub.  L.  95-452, 92  Stat 
1101-1109;  E.a  12549  (3  CFR,  1986  Comp., 
p.  189),  12689  (3  CFR,  1989  Comp.,  p.  235) 

11.  Newly  designated  §668.17  is 
revised  to  read  as  follows: 

§  668.17  Default  reduction  measures. 

(a)  Default  rates.  If  the  Federal 
Stafford  loan  and  Federal  SLS  cohort 
default  rate  for  an  institution  exceeds  20 
percent  for  any  fiscal  year,  the  Secretary 
notifies  the  institution  of  that  rate  and 
may,  after  consultation  as  the  Secretary 
deems  appropriate  with  cognizant 
guaranty  agencies  take  one  or  more  of 
the  following  actions: 

(1)  Initiate  a  proceeding  under 
Subpart  G  of  this  part  to  limit,  suspend, 
or  terminate  the  participation  of  the 
institution  in  the  Title  IV,  HEA 
programs,  if — 

(i)  The  institution’s  Federal  Stafford 
loan  and  Federal  SLS  cohort  default  rate 
exceeds  40  percent  for  any  fiscal  year 
after  1989  and  has  not  been  reduced  by 
an  increment  of  at  least  5  percent  from 
its  rate  for  the  previous  fiscal  year  (e.g., 
a  50-percent  rate  was  not  reduced  to  45 
percent  or  below);  or 


(ii)  The  institution’s  Federal  Stafford 
loan  and  Federal  SLS  cohort  default  rate 
exceeds — 

(A)  60  percent  for  fiscal  year  1989; 

(B)  55  percent  for  fiscal  year  1990; 

(C)  50  percent  for  fiscal  year  1991; 

(D)  45  percent  for  fiscal  year  1992;  or 

(E)  40  percent  for  any  fiscal  year  after 
fis^  j'ear  1992. 

(2)  To  help  the  Secretary  make  a 
preliminary  determination  as  to  the 
appropriate  action  to  be  taken  by  the 
Secretary  regarding  the  institution, 
require  the  institution  to  submit  to  the 
Secretary  and  one  or  more  guaranty 
agencies,  as  defined  in  34  OH  682,  any 
information  relating  to  that 
determination,  as  reasonably  required 
by  the  Secretary,  within  a  time  frame 
specified  by  the  Secretary. 

(b)  Default  management  plan.  If  the 
Federal  Stafford  loan  and  Federal  SLS 
cohort  default  rate  for  an  institution — 

(1)  Is  greater  than  20  percent  but  less 
than  or  equal  to  40  percent,  the 
institution  must  submit  a  default 
management  plan  that  imp)|ements  the 
measures  described  in  appendix  D  of 
this  part.  An  institution  that  wishes  to 
submit  a  default  management  plan  that 
deviates  from  the  measures  described  in 
appendix  D  of  this  part  must  submit  a 
justification  for  the  deviation  that 
includes  a  rationale  explaining  why  the 
measures  from  which  the  plan  deviates 
are  not  appropriate  for  the  institution’s 
specific  situation.  The  institution  must 
implement  the  default  management  plan 
upon  notification  from  the  Secretary 
that  the  plan  has  been  approved;  or 

(2)  Exceeds  40  percent  for  any  fiscal 
year,  the  Institution  must  implement  all 
of  the  defauh  management  r^uction 
measures  described  in  appendix  D  of 
this  part  no  later  than  60  days  after  the 
institution  receives  the  Secretary’s 
notification  of  the  Institution’s  cohort 
default  rate.  An  institution  is  not 
required  to  submit  any  written  plans  to 
the  Secretary  or  a  guaranty  agency 
unless  the  Si^retary  or  guaranty  agency 
specifically  requests  the  institution  to 
do  so. 

(c)  End  of  participation.  (1)  Except  as 
provided  in  paragraph  (c)(6)  of  this 
section,  an  institution’s  participation  in 
the  FFEL  programs  ends  if  the  Secretary 
determines  that  the  institution’s  cohort 
default  rate,  for  each  of  the  three  most 
recent  fiscal  years  for  which  the 
Secretary  has  determined  the 
institution’s  rate,  is  equal  to  ch*  greater 
than  the  applicable  threshold  rates. 

(2)  For  purposes  of  the  determinations 
made  under  paragraph  (c)(1)  of  this 
section,  the  threshold  rates  are — 

(i)  35  percent  for  each  of  fiscal  years 
1991  and  1992; 


(ii)  30  percent  for  fiscal  year  1993; 
and 

(iii>  25  percent  for  fiscal  year  1994 
and  all  subsequent  fiscal  years. 

(3)  Except  as  provided  m  paragraph 

(c) (7)  of  this  section,  mi  institution 
whose  participation  ends  under 
paragraph  (c)(1)  of  this  section  may  not 
participate  in  the  FFEL  programs 
begiiming  with  the  date  that  the 
institution  receives  notification  from  the 
Secretary  that  its  cohort  default  rate 
exceeds  the  thresholds  specified  in 
paragraph  (c)(2)  of  this  section  and 
continuing — 

(i)  For  the  remainder  of  the  fiscal  year 
in  which  the  Secretary  determines  that 
the  institution’s  participation  has  ended 
imder  paragraph  (c)(1)  of  this  section; 
and 

(ii)  For  the  two  subsequent  fiscal 
years. 

(4)  An  institution  whose  participation 
in  the  FFEL  programs  ends  under 
paragraph  (c)(1)  of  this  section  may  not 
participate  in  the  FFEL  programs  until 
the  institution — 

(i)  Receives  notification  from  the 
Secretary  that  the  notice  ending  the 
institution’s  participation  is  withdrawn 
pursuant  to  paragraph  (d)(6)  of  this 
section;  or 

(ii)  Following  the  period  described  in 
paragraph  (c)(3)  of  this  section,  satisfies 
the  Secretary  that  the  institution  meets 
all  requirements  for  participation  in  the 
FFEL  programs  and  executes  a  new 
agreement  with  the  Secretary  for 
participation  in  the  FFEL  programs. 

(5)  If  the  Secretary  withobaws  the 
notification  of  an  ii^itution’s  loss  of 
participation  pursuant  to  paragraph 

(d) (6)  of  this  section,  the  participation  of 
the  institution  is  restored  effective  as  of 
the  date  that  the  institution  received 
notification  from  the  Secretary  of  the 
loss  of  participation. 

(6)  Until  July  1, 1994,  the  provisions 
of  paragraph  (c)(1)  of  this  section  do  not 
apply  to  a  historically  black  college  or 
university  within  the  meaning  of  section 
322(2)  of  the  HEA,  a  tribally  controlled 
community  college  writhin  the  meaning 
of  section  2(a)(4)  of  the  Tribally 
Controlled  Commimity  College 
Assistance  Act  of  1978  (25  U.S.C. 
1801(a)(4)),  or  a  Navajo  community 
college  under  the  Navajo  Community 
College  Act  (25  U.S.C.  640a-640c). 

(7) (i)  If  the  Secretary’s  designated 
department  official  receives  wrritten 
notice  from  an  institution  whose 
participation  ends  under  paragraph 
(c)(1)  of  this  section,  writhin  seven 
calendar  days  frt>m  the  date  on  which 
the  institution  receives  notification  from 
the  Secretary  that  its  cohort  default  rate 
exceeds  the  thresholds  specified  in 
paragraph  (d)(2)  of  this  section,  that  the 
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institution  intends  to  appeal  the  end  of 
participation  under  paragraph  (d)  of  this 
section,  the  institution  may, 
notwithstanding  §  666. 26{^  continue  to 
participate  in  the  FFEL  programs  imtil 
no  later  than  the  30th  calendar  day 
following  the  date  on  which  the 
institution  rec»ves  notification  trom  the 
Secretary  that  its  cohort  default  rate 
exceeds  the  thresholds  specified  in 
paragraph  (cK2)  of  this  section,  except 
as  provided  in  paragraph  fc)(7)(ii)  of  this 
section. 

(ii)  If  an  institution  satisfies  the 
conditions  in  paragraph  (c)(7Ki)  of  this 
section  for  participating  in  the  FFEL 
programs  until  the  30th  calendar  day 
followii^  the  date  on  which  the 
institution  receives  notification  from  the 
Secretary  that  its  cohort  default  rate 
exceeds  the  thresholds  specified  in 
paragraph  (c)(2)  of  this  section,  the 
institution  may,  notwithstanding 
§  668.26(d),  continue  to  participate  in 
the  FFEL  programs  after  that  date,  until 
the  Secretajry  issiies  a  decision  on  the 
institution’s  appeal,  if  the  institution,  hy 
the  30th  calendar  day  following  the  date 
on  which  the  institution  receives 
notification  fixun  the  Secretary  that  its 
cohort  default  rate  exceeds  the 
thresholds  specified  in  paragraph  (c)(2) 
of  this  section,  files  an  appeal  that  is 
complete  in  all  respects  in  accordance 
with  paragraph  (d)  of  this  section. 
However,  the  appeal  of  an  institution 
relying  on  paragraph  (d}(l}(i)  of  diis 
section  is  not  considered  incomplete  by 
virtue  of  a  guaranty  agency’s  not  having 
yet  compli^  with-— or  having  &iled  to 
comply  with— 34  CFR  682.401(b)(14|. 
whk^  requires  the  agency  to  respond  to 
an  institution’s  request  ftw  verification 
of  data  within  IS  working  days,  if  the 
institution  submitted  diat  request 
within  10  working  days  fiom  the  date 
on  which  the  institution  received 
notification  bom  the  Secretary  that  its 
cohort  default  rate  exceeds  the 
thresholds  specified  in  paragraph  (c)(2) 
of  this  section,  and  the  institution 
simultaneoosly  submitted  a  copy  of  that 
request  to  the  Secretary’s  designated 
Department  official  When  the 
institution  receives  the  guaranty 
agency’s  response,  to  complete  its 
appeal,  the  institution  must  submit  the 
verified  data  to  the  Secretary’s 
designated  Department  offii^  within 
five  working  days  in  order  to  continue 
participating  in  the  FFEL  programs  until 
the  Secretary  issues  a  decision  on  the 
institution’s  appeal. 

fd)  Appeal  procedures.  (1)  An 
institution  may  appeal  the  loss  of 
participation  in  the  FFEL  .mograms 
under  paragraph  (c)(1)  of  mis  section  by 
submitting  an  appeal  in  writing  to  the 
Secretary’s  designated  Department 


official  that  is  postmarked  no  later  than 
30  days  after  it  receives  notification  of 
its  loss  ttf  paiticipBtion.  The  institution 
may  apped  on  the  grounds  that — 

(iKA)  The  calculation  of  the 
institution’s  cohort  default  rate  for  any 
of  the  three  fiscal  years  relevant  to  the 
end  of  participation  is  not  accurate;  and 

(B)  A  recalculation  with  corrected 
data  verified  by  the  cognizant  guaranty 
agency  or  agencies  would  produce  a 
cohort  default  rate  for  any  of  those  fiscal 
years  that  is  below  the  threshold 
percentage  specified  in  par^^eph  (c)(2) 
of  this  section: 

(ii)  The  institution  meets  the 
following  criteria: 

(A)(1)  Fifteen  percent  or  fewer  of  the 
institution’s  students  who  are  eiucUed 
on  at  least  a  half-time  basis  receive 
Federal  Stafiord  or  Federal  SLS  loans 
for  any  twenty-four  month  period 
ending  not  more  than  six  months  prior 
to  the  date  the  institution  submits  its 
appeal:  or 

\2]  For  any  twenty-four  month  period 
ending  not  more  than  six  months  prior 
to  the  date  the  institution  submits  its 
appeal,  two-thirds  or  more  of  the 
institution’s  students  who  are  enrolled 
on  at  least  a  half-time  basis  are 
individuals  from  disadvantaged 
economic  backgrounds,  as  established 
by  documentary  evidence  submitted  by 
the  institution.  Such  evidence  must 
relate  to  <pialification  by  those  students 
for  an  Expected  Family  Contribution 
(EFC)  (formerly  institutions  were 
required  to  use  the  Pell  Grant  index),  as 
defined  in  34  CFR  690.2,  of  zero  for  the 
applicable  award  year  or  attribution  to 
those  students  of  an  adjusted  gross 
income  of  the  student  and  his  or  her 
parents  or  spouse,  if  applicable, 
reported  for  the  applicable  award  year 
of  less  than  the  poverty  level,  as 
determined  under  criteria  established  by 
the  Department  of  Health  and  Human 
Services:  and 

(BKf )  Two-thirds  or  more  of  the 
institution'’s  students  who  were  enrolled 
on  a  fiill-time  basis  in  any  twenty-four 
month  period  ending  not  more  than  six 
months  prior  to  the  date  the  institution 
submits  its  appeal  completed  the 
educational  programs  in  which  they 
were  enrolled,  lliis  rate  Is  cakulat^  by 
compeiring  the  number  of  students  who 
were  classified  as  full-time  at  their 
initial  enrollment  in  the  institution,  cmd 
were  originally  scheduled,  at  the  time  of 
enrollment,  to  complete  their  programs 
within  the  relevant  twenty-four  month 
period,  with  the  number  of  these 
students  who  received  a  degree, 
certificate,  ra  other  recognized 
educational  credential  from  the 
instituticm:  transferred  frt»n  the 
institution  to  a  higher  level  educational 


program  at  another  institution  for  whidi 
the  prior  program  provided  substantial 
preparation;  or,  at  the  end  of  the  twenty- 
four  month  period,  remained  enrolled 
and  were  making  satisfactory  academic 
progress  toward  completion  of  their 
educatkxial  programs.  The  calculation 
does  not  include  students  who  did  not 
comjdete  their  programs  because  they 
left  the  institutkm  to  serve  in  the  armed 
forces;  and 

(2)  The  institution  had  a  placement 
rate  of  two-thirds  or  more  with  respect 
to  its  former  students  who  received  a 
degree,  certificate,  or  other  recognized 
educational  credential  from  the 
institution  in  any  twenty-fom  month 
period  ending  not  more  than  six  months 
prior  to  the  date  the  institution  submits 
its  appeal.  This  rate  is  calculated  by 
determining  the  percentage  of  all  those 
students  who,  based  on  evidence 
submitted  by  the  institution,  are  on  that 
date  employed,  or  had  been  employed 
for  at  least  13  weeks  following  receipt 
of  the  credential  from  the  institution,  in 
the  occupation  for  which  the  institution 
provided  training,  or  are  enrolled  or  had 
been  enrolled  for  at  least  13  weeks 
following  receipt  of  the  credential  from 
the  institution,  in  a  higher  level 
educational  program  at  another 
institution  for  which  the  prior 
educational  program  provided 
substantial  preparation. 

(2)  For  purposes  of  paragraph 
(d)(l)(iii)(A)  of  this  section,  a  student  is 
originally  scheduled,  at  the  time  of 
enrollment,  to  complete  the  educational 
program  on  the  date  when  the  student 
will  have  been  enrolled  in  the  program 
for  the  amount  of  time  normally 
required  to  complete  the  program.  The 
"amount  of  time  normally  required  to 
complete  the  program”  is  the  period  of 
time  specified  in  the  institution’s 
enrollment  contracL  catalog,  or  other 
materials,  for  completion  of  the  program 
by  a  full-time  student,  or  the  period  of 
time  between  the  date  of  enrollment  and 
the  anticipated  graduation  date 
appearing  on  the  student’s  loan 
application,  if  any,  whichever  is  less. 

(3)  An  appeal  submitted  imder 
paragraph  (d)(l)(i)  of  this  section  is 
considered  to  be  filed  in  a  timely 
manner  if  the  institution  submits  a  letter 
of  appeal  by  the  30-day  deadline 
notif^g  tto  Secretary’s  designated 
department  official  that  it  is  appealing 
on  this  basis,  including  with  that  letter 

a  copy  of  the  institution's  request  to 
each  cognizant  guaranty  agency  for 
verification  of  the  cohort  defauh  rate 
data,  and  submits  the  verified  data  to 
the  Secretary’s  designated  Department 
official  within  five  woridng  da3rs  of  its 
receipt  from  the  guaranty  agency.  For 
purposes  of  paragraph  (d)(4)  of  this 
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section,  the  institution’s  appeal  is  not 
considered  complete  until  the 
institution  submits  the  verified  data  to 
the  Secretary’s  designated  Department 
official. 

(4)  The  Secretary  issues  a  decision  on 
the  institution’s  appeal  within  45  days 
after  the  institution  submits  a  complete 
appeal  that  addresses  the  applicable 
criteria  in  paragraphs  (dKl)(i)  through 
(iii)  of  this  section  to  the  Secretary’s 
designated  Department  official. 

(5)  The  Secretary’s  decision  is  based 
on  the  consideration  of  written  material 
submitted  by  the  institution.  No  oral 
hearing  is  provided. 

(6)  The  Secretary  withdraws  the 
notification  of  loss  of  participation  in 
the  FFEL  programs  sent  to  an  institution 
under  paragraph  (c)(1)  of  this  section,  if 
the  Secretary  determines  that  the 
institution’s  appeal  satisfies  one  of  the 
grounds  specified  in  paragraphs  (d)(1) 

(i)  through  (iii)  of  this  section. 

(7)  (i)  An  institution  that  appeals 
under  paragraph  (d)(l)(i)  of  this  section 
must  submit  a  written  request  to  the 
guaranty  agency  or  agencies  that 
guaranteed  the  loans  used  in  the 
calculation  of  its  cohort  default  rate  to 
verify  the  data  used  to  calculate  its 
cohort  default  rate  and  simultaneously 
provide  a  copy  of  that  request  to  the 
Secretary’s  designated  Department 
official. 

(ii)  The  written  request  must  include 
the  names  and  social  secmity  numbers 
of  the  borrowers  the  institution  wishes 
the  agency  to  verify  and  detailed 
information  on  the  nature  of  the 
suspected  inaccuracy  in  the  data  the 
institution  is  requesting  the  agency  to 
verify. 

(8)  An  institution  must  include  in  its 
appeal  a  certification  by  the  institution’s 
chief  executive  officer  that  all 
information  provided  by  the  institution 
in  support  of  its  appeal  is  true  and 
correct. 

(9)  An  institution  that  appeals  on  the 
ground  that  it  meets  the  criteria 
contained  in  paragraph  (d)(l)(iii)  of  this 
section  must  include  in  its  appeal  the 
following  information: 

(i)  For  piuposes  of  paragraph 
(d)(l)(iii)(A)(l)  of  this  section — 

(A)  The  number  of  students  who  were 
enrolled  on  at  least  a  half-time  basis  at 
the  institution  in  the  relevant  twenty- 
four  month  period;  and 

(B)  The  name,  address,  and  social 
security  number  of  each  of  the 
institution’s  current  and  former  students 
who  received  Federal  Stafford  or 
Federal  SLS  loans  during  that  twenty- 
four  month  period. 

(ii)  For  purposes  of  paragraph 
(d)(l)(iii)(A)(2)  of  this  section: 


(A)  The  number  of  students  who  were 
enrolled  on  at  least  a  half-time  basis  at 
the  institution  in  the  relevant  twenty- 
four  month  period:  and 

(B)  The  name,  address,  social  security 
number  and  Expected  Family 
Contribution  (EFC)  (formerly 
institutions  were  required  to  use  the 
Pell  Grant  index),  if  applicable,  of  each 
student  from  a  disadvantaged  economic 
background  who  was  enrolled  on  at 
least  a  half-time  basis  at  the  institution 
in  the  relevant  twenty-four  month 
period  and  the  measure  and  data  used 
to  determine  that  the  student  is  from  a 
disadvantaged  economic  background. 

(iii)  For  purposes  of  paragraph 
(d)(l)(iii)(B)(l)  of  this  section — 

(A)  The  number  of  students  who  were 
enrolled  on  a  full-time  basis  at  the 
institution  in  the  relevant  twenty-four 
month  period; 

(B)  For  each  of  those  former  students 
who  received  a  degree,  certificate,  or 
other  recognized  educational  credential 
fi-om  the  institution,  the  student’s  name, 
address,  and  social  security  number; 

(C)  For  each  of  those  former  students 
'who  transferred  to  a  higher  level 
educational  program  at  another 
institution,  the  name,  address,  social 
security  number  of  the  student,  and  the 
name  and  address  of  the  institution  to 
which  the  student  transferred  and  the 
name  of  the  higher  level  program;  and 

(D)  For  each  of  those  students  who 
remained  enrolled  and  was  making 
satisfactory  academic  progress  toward 
completion  of  the  educational  program, 
the  student’s  name,  address,  and  social 
security  number. 

(iv)  For  purposes  of  paragraph 
(d)(l)(iii)(B)(2)  of  this  section — 

(A)  The  number  of  students  who 
received  a  degree,  certificate,  or  other 
recognized  educational  credential  at  the 
institution  in  the  relevant  twenty-four 
month  period: 

(B)  For  each  of  those  former  students 
who  is  employed  or  had  been  employed 
for  at  least  13  weeks  following  receipt 
of  a  degree,  certificate  or  other 
credential  from  the  institution,  the 
student’s  name,  address,  and  social 
security  number,  the  employer’s  name 
and  address,  the  student’s  job  title,  and 
the  dates  the  student  was  so  employed; 
and 

(C)  For  each  of  those  former  students 
who  enrolled  in  a  higher  level 
educational  program  at  another 
institution  for  which  the  appealing 
institution’s  educational  program 
provided  substantial  preparation,  the 
former  student’s  name,  address,  and 
social  security  number,  the  subsequent 
institution’s  name  and  address,  the 
name  of  the  educational  program,  and 


the  dates  the  former  student  was  so 
enrolled. 

(e)  Definitions.  The  following 
definitions  apply  to  this  section  and 
§  668.90: 

(l)(i)(A)  For  purposes  of  the  Federal 
Stafford  loan  and  Federal  SLS  cohort 
default  rate,  except  as  provided  in 
paragraph  (e)(l)(ii)  of  Ais  section,  the 
term  cohort  default  rate  means — 

(1)  For  any  fiscal  year  in  which  30  or 
more  current  and  former  students  at  the 
institution  enter  repa)mient  on  Federal 
Stafford  loans  or  Federal  SLS  loans  (or 
on  the  portion  of  a  Federal 
Consolidation  Loan  that  is  used  to  repay 
such  loans)  received  for  attendance  at 
the  institution,  the  percentage  of  those 
current  and  former  students  who  enter 
repayment  in  that  fiscal  year  on  such 
loans  who  default  before  the  end  of  the 
following  fiscal  year;  and 

(2)  For  any  fisced  year  in  which  fewer 
than  30  of  the  institution’s  current  and 
former  students  enter  repayment  on 
Federal  Stafford  loans  or  Federal  SLS 
loans  (or  on  the  portion  of  a  Federal 
Consolidation  Loan  that  is  used  to  repay 
such  loans)  received  for  attendance  at 
the  institution,  the  percentage  of  those 
current  and  former  students  who 
entered  repayment  on  Federal  Stafford 
loans  or  Federal  SLS  loans  in  any  of  the 
three  most  recent  fiscal  years,  who 
default  before  the  end  of  the  fiscal  year 
immediately  following  the  year  in 
which  they  entered  repa3mient. 

(B)  In  determining  the  number  of 
students  who  default  before  the  end  of 
that  following  fiscal  year,  the  Secretary 
includes  only  loans  for  which  the 
Secretary  or  a  guaranty  agency  has  paid 
claims  for  insurance. 

(ii)  (A)  In  the  case  of  a  student  who 
has  attended  and  borrowed  at  more  than 
one  institution,  the  student  (and  his  or 
her  subsequent  repayment  or  default)  is 
attributed  to  each  institution  for 
attendance  at  which  the  student 
received  a  loan  that  entered  repayment 
in  the  fiscal  year. 

(B)  A  loan  on  which  a  payment  is 
made  by  the  institution,  its  owner, 
agent,  contractor,  employee,  or  any 
other  affiliated  entity  or  individual,  in 
order  to  avoid  default  by  the  borrower, 
is  considered  as  in  default  for  purposes 
of  this  definition. 

(C)  Any  loan  that  has  been 
rehabilitated  under  section  428F  of  the 
HEA  before  the  end  of  that  following 
fiscal  year  is  not  considered  as  in 
default  for  purposes  of  this  definition. 

(D)  For  the  purposes  of  this  definition, 
a  loan  made  in  accordance  with  section 
428A  of  the  HEA  (or  a  Federal 
Consolidation  Loan  a  portion  of  which 
is  used  to  repay  a  Federal  SLS  loan) 
shall  not  be  considered  to  enter 
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repayment  until  after  the  borrower  has 
cees^  to  be  enrolled  in  an  educational 
program  leading  to  a  degree,  certificate, 
or  other  recognized  educational 
credential  at  the  participating 
institutioD  on  at  least  a  half-time  basis 
(as  determined  by  the  institution)  and 
ceased  to  be  in  a  period  of  forbearance 
based  on  such  enrollment.  Each  eligible 
lender  of  a  loan  made  under  section 
428A  (or  a  Federal  Consolidatitm  Loan 
a  portion  of  whkdi  is  used  to  repay  a 
F^eral  SLS  loan)  of  the  HEA  shaU 
provide  the  guaranty  agency  with  the 
information  necessary  to  determine 
when  the  loan  entered  repayment  for 
purposes  of  this  definition,  and  the 
guaranty  agmicy  shall  provide  that 
information  to  the  Secretary. 

(iii)  {A}  A  cohort  default  rate  of  an 
institution  applies  to  all  locations  of  the 
institution  as  the  institution  exists  on 
the  first  day  of  the  fiscal  year  for  which 
the  rate  is  calculated. 

(B)  A  odiort  default  rate  of  an 
institution  applies  to  all  locations  of  the 
institution  firom  the  date  the  institution 
is  notified  of  that  rate  until  the 
institution  is  notified  by  the  Secretary 
that  the  rate  no  Icmger  applies. 

(iv)  (A)  For  an  institution  that  changes 
its  status  from  that  of  a  location  of  one 
institution  to  that  of  a  fiee-standing 
institution,  the  Secretary  determines  the 
cohort  default  rate  based  on  the 
institution’s  status  as  of  October  1  of  the 
fiscal  year  for  which  a  cohort  defauh 
rate  is  being  calculated. 

(B)  Fat  an  institution  that  changes  its 
status  from  that  of  a  fioe-standing 
institution  to  that  of  a  location  of 
another  institution,  the  Secr^ary 
determines  the  cohort  default  rate  based 
on  the  combined  number  of  students 
who  enter  repayment  during  the 
aj^licable  fiscal  year  and  the  combined 
number  of  students  who  default  dming 
the  applicable  fiscal  years  from  both  the 
former  fiee-standing  institution  and  the 
other  institution.  ’TUs  cohort  default 
rate  applies  to  the  new,  consolidated 
institution  and  all  of  its  current 
locations. 

(C)  For  fiee-standing  institutions  that 
merge  to  form  a  new,  consolidated 
institution,  the  Secretary  determines  the 
cohort  default  rate  based  on  the 
combined  number  of  students  who  enter 
repayment  during  the  applicable  fiscal 
year  and  the  combined  number  of 
students  who  defoult  during  the 
applicable  fiscal  years  from  all  of  the 
institutions  that  are  merging.  This 
cohort  default  rate  applies  to  the  new 
consolidated  institution. 

(D)  For  a  location  of  one  institntkm 
th^  becomes  a  location  of  another 
institutian.  the  Secretary  determines  the 
cohort  default  rate  based  on  the 


combined  number  of  students  who  enter 
repayment  during  the  applicable  fiscal 
year  and  the  number  of  students  who 
defiiult  during  the  applicable  fiscal 
years  fiom  both  of  the  institutions  in 
their  entirety,  not  limited  solely  to  the 
respective  locations. 

(2)  Fiscal  year  means  the  period  firom 
and  tncduding  October  1  of  a  calendar 
year  through  and  including  September 
30  of  the  following  calendar  year. 

(i)  Federal  SLS  Program  participation. 
An  institutum  loses  its  participation  in 
the  Federal  SLS  Program  if  the  Secretary 
determines  that  the  institution’s  cc^iort 
default  rate  for  the  most  recent  fiscal 
year  for  which  that  rate  is  available  is 
equal  to  or  greater  than  30  percent. 
However,  the  institution’s  loss  of 
participation  does  not  apply  to  a  student 
who  is  not  an  undergraduate  student  w 
who  has  received  a  Federal  SLS  loan 
previously  for  enrollment  in  the  same 
educational  program  at  the  institution 
(except  that  previous  receipt  of  a 
Federal  SLS  loan  shall  not  qualify  a 
student  for  a  Federal  SLS  loan  with 
respect  to  an  extension  of  the  duration 
of  that  educational  program  that  was 
effected  on  or  after  November  8, 1989). 

(Authority;  20  U.S.C  1082, 1085, 1094, 

1099c) 

12.  Section  668.22  is  revised  to  read 
as  follows: 

§  668.22  institutional  refunds  and 
repayments. 

(a)  General.  (1)  An  institution  shall 
have  a  fair  and  equitable  refund  policy 
imder  which  the  institution  makes  a 
refund  of  unearned  tuition,  fees,  roc»n 
and  board,  and  other  charges  to  a 
student  who  received  Title  IV.  HEA 
program  assistance,  or  whose  parent 
received  a  Federal  PLUS  loan  on  behalf 
of  the  student  if  the  student — 

f  i)  Does  not  register  for  the  period  of 
enrollment  for  which  the  student  was 
charged:  or 

(ii)  Withdraws,  drops  out.  is  expelled 
from  the  institution  or  otherwise  fails  to 
complete  the  program  on  or  after  his  or 
her  first  day  of  class  of  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(2)  The  institution  shall  provide  a 
clear  and  conspicuous  written  statement 
containing  its  refund  policy,  including 
the  allocation  of  refunds  and 
repayments  to  sources  of  aid,  together 
with  examples  of  the  application  of  this 
policy,  to  a  prospective  student  prior  to 
the  earlier  of  the  student’s  enrollment  or 
the  execution  of  the  student’s 
enrollment  agreement.  The  institution 
shall  make  its  pcdicy  known  to  currently 
enrolled  students.  The  institution  shril 
include  in  its  statement  the  procedures 


that  e  student  must  follow  to  obtain  a 
refund,  but  the  institution  shall  return 
the  portion  of  a  refund  allocable  to  the 
Title  rv,  HEA  programs  in  accordance 
with  paragraph  (f)  of  this  section 
whether  the  student  follows  those  ' 
procedures  or  not.  If  the  institution 
changes  its  refund  policy,  the  institution 
shall  ensure  that  all  students  are  made 
aware  of  the  new  policy. 

(3)  "The  institution  shall  publish  the 
costs  of  required  supplies  and 
equipment  and  shall  substantiate  to  the 
Secretary  upon  request  that  the  costs  are 
reasonably  related  to  the  cost  of 
providing  the  supplies  and  equipment 
to  students. 

(b)  Fair  and  equitable  refund  policy. 

(1)  For  purposes  of  paragraph  (a)  of  this 
section,  an  institu*:nn’s  refimd  policy  is 
fair  and  equitable  if  the  policy  provides 
for  a  refund  of  at  least  the  larger  of  the 
amoimt  provided  under — 

(1)  The  requirements  of  applicable 
State  law; 

(ii)  'The  specific  refund  standards 
established  by  the  institution’s 
nationally  recognized  accrediting 
agency  if  those  standards  are  approved 
by  the  Secretary; 

(iii)  The  pro  rata  refund  calculation 
described  in  paragraph  (c)  of  this 
section,  for  any  student  attending  the 
institution  for  the  first  time  whose 
withdrawal  date  is  on  or  before  the  60 
percent  pcant  in  time  in  the  period  of 
enroUmwt  for  which  the  student  has 
been  charged;  or 

(iv)  For  purposes  of  determining  a 
refund  when  the  pro  rata  refund 
calculation  under  fiaragraph  (b)(l)(iii)  of 
this  section  does  not  apply,  and  no 
standards  for  refund  calculations  exist 
under  paragraph  (b)(1)  (i)  and  (ii)  of  this 
section,  the  larger  of — 

(A)  The  specific  refund  standards 
contained  in  Appendix  A  to  this  part;  or 

(B)  The  institution’s  refund  policy. 

(2)  For  purposes  of  paragraph 
(b)(l)(iii)  of  this  section,  “the  60  percent 
point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged’’  is — 

(i)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours,  the  point  in  calendar  time  when 
60  percent  erf  the  period  of  enrollment 
for  which  the  student  has  been  charged, 
as  defined  in  paragraph  (d)  of  this 
section,  has  elapsed;  end 

(ii)  In  the  case  of  an  educational 
program  that  is  measured  in  clock 
hours,  die  point  in  time  when  the 
student  comjrfetes  60  percent  of  the 
clock  hours  scheduled  for  die  period  of 
enrollment  for  which  the  student  is 
charged  as  defined  in  paragraph  (d)  of 
this  section. 
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(3)  The  institution  must  determine 
which  policy  imder  paragraph  (b)(1)  of 
this  section  provides  for  the  largest 
refund  to  that  student. 

(c)  Pro  rata  refund.  (1)  Pro  rata 
refund,  as  used  in  this  section,  means  a 
refund  by  an  institution  to  a  student 
attending  that  institution  for  the  first 
time  of  not  less  than  that  portion  of  the 
tuition,  fees,  room,  hoard,  and  other 
charges  assessed  the  student  by  the 
institution  equal  to  the  portion  of  the 
period  of  enrollment  for  which  the 
student  has  been  charged  that  remains 
on  the  withdrawal  date,  roimded 
downward  to  the  nearest  10  percent  of 
that  period,  less — 

(i)  (A)  Any  impaid  amount  of  a 
scheduled  cash  payment  for  the  period 
of  enrollment  for  which  the  student  has 
been  charged.  A  scheduled  cash 
payment  is  the  amount  of  institutional 
charges  that  is  not  paid  for  by  financial 
aid  for  the  period  of  enrollment  for 
which  the  student  has  been  charged 
exclusive  of — 

(1)  Any  amoimt  scheduled  to  be  paid 
by  Title  IV,  HEA  program  assistance  that 
the  student  has  b^n  awarded  that  is 
payable  to  the  student  even  though  the 
student  has  withdrawn;  and 

(2)  Late  disbursements  of  loans  made 
under  the  Federal  Stafford  Loan,  Federal 
SLS,  and  Federal  PLUS  programs  in 
accordance  with  34  CFR  682.207(d). 

(B)  The  unpaid  amount  of  a  scheduled 
cash  payment  is  computed  by 
subtracting  the  amount  paid  by  the 
student  for  the  period  of  enrollment  for 
which  the  student  has  been  charged 
from  the  scheduled  cash  payment  for 
the  period  of  enrollment  for  which  the 
student  has  been  charged; 

(ii)  A  reasonable  administrative  fee 
not  to  exceed  the  lesser  of — 

(A)  Five  percent  of  the  tuition,  fees, 
room  and  board,  and  other  charges 
assessed  the  student;  or 

(B)  One  himdred  dollars; 

(iii)  Any  application  fee  charged  by 
the  institution;  and 

(iv)  The  portion  of  “board”  charges 
(i.e.,  meal  tickets)  that  have  been 
expended  by  the  student  that  exceed  the 
portion  attributable  to  the  period  for 
which  the  student  attended  at  the  time 
of  withdrawal.  The  institution  must 
include  in  the  refund  any  unexpended 
“board”  credits. 

(2)  (i)  For  purposes  of  this  section, 
“other  charges  assessed  the  student  by 
the  institution”  include,  but  are  not 
limited  to,  charges  for  any  equipment 
(including  book^  emd  supplies)  issued 
by  an  institution  to  the  student.  The 
institution  may  deduct  from  the  refund 
owed  under  this  paragraph  the 
documented  cost  to  the  institution  of 
equipment  issued  to  the  student  if  the 


institution  specifies  in  the  enrollment 
agreement  a  separate  charge  for 
equipment  which  the  student  actually 
obtains  or  if  the  institution  refers  the 
student  to  a  vendor  operated  by  an 
affiliated  or  related  entity  and  the 
student  does  not  return  the  equipment 
in  good  condition,  allowing  for 
reasonable  wear  and  tear,  within  20 
days  following  the  date  of  the  student’s 
withdrawal.  The  student  shall  be  liable 
for  the  amount,  if  any,  hy  which  the 
dociunented  cost  for  equipment  not 
returned  in  good  condition  exceeds  the 
refund  imder  this  paragraph-  Equipment 
is  not  considered  to  be  returned  in  good 
condition  if  the  equipment  cannot  be 
reused  because  of  clearly  recognized 
health  and  sanitary  reasons,  and  this 
fact  is  clearly  and  conspicuously 
disclosed  in  the  enrollment  element. 

(ii)  An  institution  may  not  delay  its 
payment  of  the  portion  of  a  refund 
allocable  under  this  section  to  a  Title  IV, 
HEA  program  or  a  lender  under  34  CFR 
682.607  by  reason  of  the  process  for 
return  of  equipment  prescribed  in 
paragraph  (c)(4)(i)  of  this  section. 

(3)  For  purposes  of  this  section — 

(i)  “Room”  charges  do  not  include 
charges  that  are  passed  through  the 
institution  from  an  entity  that  is  not 
under  the  control  of,  related  to,  or 
affiliated  with  the  institution;  and 

(ii)  “Other  charges  assessed  the 
student  by  the  institution”  do  not 
include  fees  for  group  health  insurance, 
if  this  insurance  is  required  for  all 
students  and  the  purchased  coverage 
remains  in  effect  for  the  student 
throughout  the  period  for  which  the 
student  was  charged. 

(4)  (i)  For  purposes  of  this  section,  a 
student  attending  an  institution  for  the 
first  time  is  a  student  who — 

(A)  Has  not  previously  attended  at 
least  one  class  at  the  institution;  or 

(B)  Received  a  refund  of  100  percent 
of  his  or  her  tuition  and  fees  (less  any 
permitted  administrative  fee)  under  the 
institution’s  refund  policy  for  previous 
attendance  at  the  institution. 

(ii)  A  student  remains  a  first-time 
student  until  the  student  either — 

(A)  Withdraws,  drops  out,  or  is 
expelled  from  the  institution  after 
attending  at  least  one  class;  or 

(B)  Completes  the  period  of 
enrollment  for  which  he  or  she  has  been 
charged. 

(5)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  “the  portion  of  the  period 
of  enrollment  for  which  the  student  has 
been  charged  that  remains”  is 
determined — 

(i)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours,  by  dividing  the  total  number  of 
weeks  comprising  the  period  of 


enrollment  for  which  the  student  has 
been  charged  into  the  number  of  weeks 
remaining  in  that  period  as  of  the 
student’s  withdrawal  date; 

(ii)  In  the  case  of  an  educational 
program  that  is  measured  in  clock 
hours,  by  dividing  the  total  number  of 
clock  hours  comprising  the  period  of 
enrollment  for  which  the  student  has 
been  charged  into  the  number  of 
scheduled  clock  hours  remaining  to  be 
completed  by  the  student  in  that  period 
as  of  the  student’s  withdrawal  date;  and 

(iii)  In  the  case  of  an  educational 
program  that  consists  predominantly  of 
correspondence  coiurses,  by  dividing  the 
total  number  of  lessons  comprising  the 
period  of  enrollment  for  which  the 
student  has  been  charged  into  the 
number  of  lessons  not  submitted  by  the 
student. 

(d)  Period  of  enrollment  for  which  the 
student  has  been  charged.  (1)  For 
purposes  of  this  section,  “the  period  of 
enrollment  for  which  the  student  has 
been  charged,”  means  the  actual  period 
for  which  an  institution  charges  a 
student,  except  that  the  minimum 
period  must  be — 

(1)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours  and  uses  semesters,  trimesters, 
quarters,  or  other  academic  terms,  the 
semester,  trimester,  quarter  or  other 
academic  term;  or 

(ii)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours  and  does  not  use  semesters, 
trimesters,  quarters,  or  other  academic 
terms,  or  an  educational  program  that  is 
measured  in  clock  hours,  the  lesser  of 
the  length  of  the  educational  program  or 
an  academiq  year. 

(2)  If  an  institution  charges  by 
different  periods  for  different  charges, 
the  “period  of  enrollment  for  which  the 
student  has  been  charged”  for  purposes 
of  this  section  is  the  longest  period  for 
which  the  student  is  charged.  The 
institution  must  include  any  charges 
assessed  the  student  for  the  period  of 
enrollment  or  any  portion  of  that  period 
of  enrollment  when  calculating  the 
refund. 

(e)  Overpayments,  (l)  An  institution 
shall  determine  whether  a  student  has 
received  an  overpayment  for 
noninstitutional  costs  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged  if — 

(i)  The  student  officially  withdraws, 
drops  out,  or  is  expelled  on  or  after  his 
or  her  first  day  of  class  of  that  period; 
and 

(ii)  The  student  received  Title  IV, 

HEA  program  assistance  other  than  from 
the  FWS,  Federal  Stafford  Loan,  Federal 
PLUS,  or  Federal  SLS  Program  for  that 
period. 
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(2)  (i)  To  determine  if  the  student 
owes  an  overpayment,  the  institution 
shall  subtract  the  noninstitutional  costs 
that  the  student  incurred  for  that 
portion  of  the  period  of  enrollment  for 
which  the  student  has  been  charged 
horn  the  amount  of  all  assistance  (other 
than  from  the  FWS,  Federal  Stafford 
Loan,  Federal  PLUS,  or  Federal  SLS 
Program)  that  the  institution  disbursed 
to  the  student. 

(ii)  Noninstitutional  costs  may 
include,  but  are  not  hmited  to,  room 
and  board  for  which  the  student  does 
not  contract  with  the  institution,  books, 
supplies,  transportation,  and 
miscellaneous  expenses. 

(f)  Repayments  to  Title  IV,  HEA 
programs  of  institutional  refunds  and 
overpayments.  (l)(i)  An  institution  shall 
return  a  portion  of  the  refund  calculated 
in  accordance  with  paragraph  (b)  of  this 
section  to  the  Title  IV,  HEA  programs  if 
the  student  to  whom  the  refund  is  owed 
received  assistance  under  any  Title  FV, 
HEA  program  other  than  the  FWS 
Program. 

(ii)  The  portion  of  the  refund  that  an 
institution  shall  return  to  the  Title  FV, 
HEA  programs  may  not  exceed  the 
amount  of  assistance  that  the  student 
received  under  the  Title  FV,  HEA 
programs  other  than  under  the  FWS 
Program  for  the  period  of  enrollment  for 
which  the  student  has  been  charged. 

(2)  For  purposes  of  this  section, 
except  for  the  calculation  of  a  pro  rata 
refund  required  under  paragraph 
(b)(l)(iii)  of  this  section — 

(i)  An  institutional  refund  means  the 
amount  paid  for  institutional  charges  for 
the  period  of  enrollment  for  which  the 
student  has  been  charged  minus  the 
amount  that  the  institution  may  retain 
under  paragraph  (f)(2)(iii)  of  this  section 
for  the  portion  of  the  period  of 
enrollment  for  which  the  student  has 
been  charged  that  the  student  was 
actually  enrolled  at  the  institution; 

(ii)  An  institution  may  not  include 
any  unpaid  amount  of  a  scheduled  cash 
payment  in  determining  the  amount  that 
the  institution  may  retain  for 
institutional  charges.  A  scheduled  cash 
payment  is  the  amount  of  institutional 
charges  that  has  not  been  paid  by 
financial  aid  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged,  exclusive  of — 

(A)  Any  amount  scheduled  to  be  paid 
by  Title  FV,  FFEA  program  assistance  that 
the  student  has  been  awarded  that  is 
payable  to  the  student  even  though  the 
student  has  withdrawn;  and 

(B)  Late  disbursements  of  loans  made 
under  the  Federal  Stafford,  Federal  SLS, 
and  Federal  PLUS  programs  in 
accordance  with  34  CFR  682.207(d); 


(iii)  In  determining  the  amount  that 
the  institution  may  retain  for  the  portion 
of  the  period  of  enrollment  for  which 
the  student  has  been  charged  during 
which  the  student  was  actxially 
enrolled,  an  institution  shall — 

(A)  Compute  the  unpaid  amomit  of  a 
scheduled  cash  payment  by  subtracting 
the  amoimt  paid  by  the  student  for  that 
period  of  enrollment  for  which  the 
student  has  been  charged  from  the 
scheduled  cash  payment  for  the  period 
of  enrollment  for  which  the  student  has 
been  charged;  and 

(B)  Subtract  the  unpaid  amount  of  the 
scheduled  cash  payment  from  the 
amount  that  may  be  retained  by  the 
institution  according  to  the  institution’s 
refund  policy;  and 

(iv)  An  institution  shall  return  the 
total  amount  of  Title  IV,  HEA  program 
assistance  (other  than  amounts  received 
from  the  FWS  Program)  paid  for 
institutional  charges  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged  if  the  impaid  amount  of 
the  student’s  scheduled  cash  payment  is 
greater  than  or  equal  to  the  amount  that 
may  be  retained  by  the  institution  under 
the  institution’s  refund  policy. 

(3)(i)  A  student  must  repay  to  the 
institution  or  to  the  Title  FV,  HEA 
programs  a  portion  of  the  overpayment 
as  determined  according  to  paragraph 
(e)  of  this  section.  The  institution  shall 
make  every  reasonable  effort  to  contact 
the  student  and  recover  the 
overpayment  in  accordance  with 
program  regulations  (34  CFR  parts  673, 
674,  675,  676,  690,  and  691). 

(ii)  The  portion  of  the  overpayment 
that  the  student  or  the  institution  (if  the 
institution  recovers  the  overpayment) 
shall  return  to  the  Title  FV,  HEA 
programs  may  not  exceed  the  amount  of 
assistance  received  under  the  Title  IV, 
HEA  programs  other  than  the  FWS, 
Federal  Stafford  Lnan,  Federal  PLUS,  or 
Federal  SLS  Program  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged. 

(iii)  Unless  otherwise  provided  for  in 
applicable  program  regulations — 

(A)  If  the  amount  of  the  overpayment 
is  less  than  $100,  the  student  is 
considered  not  to  owe  an  overpayment, 
and  the  institution  is  not  required  to 
contact  the  student  or  recover  the 
overpayment;  and 

(B)  If  the  amount  of  the  refund  is  $25 
or  less,  the  institution  is  not  required  to 
pay  the  refund. 

(g)  Allocation  of  refunds  and 
overpayments.  (1)  Except  as  provided  in 
paragraph  (g)(2)  of  this  section,  if  a 
student  who  received  Title  IV,  HEA 
program  assistance  (other  than 
assistance  under  the  FWS  Program)  is 
owed  a  refund  calculated  in  accordance 


with  paragraph  (b)  of  this  section,  or  if 
a  student  who  received  Title  FV,  HEA 
program  assistance  (other  than 
assistance  under  the  FWS,  Federal 
Stafford  Loan,  Federal  PLUS,  or  Federal 
SLS  Program)  must  repay  an 
overpayment  calculated  in  accordance 
with  paragraph  (e)  of  this  section,  an 
institution  shall  allocate  that  refund  and 
any  overpayment  collected  from  the 
student  in  me  following  order: 

(i)  To  eliminate  outstanding  balances 
on  Federal  SLS  loans  received  by  the 
student  for  the  period  of  enrollment  for 
which  he  or  she  was  charged. 

(ii)  To  eliminate  outstanding  balances 
on  unsubsidized  Federal  Stafford  loans 
received  by  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(iii)  To  eliminate  outstanding 
balances  on  subsidized  Federal  Stafford 
loans  received  by  the  student  for  the 
period  of  enrollment  for  which  he  or  she 
was  charged. 

(iv)  To  eliminate  outstanding  balances 
on  Federal  PLUS  loans  received  on 
behalf  of  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(v)  To  ehminate  outstanding  balances 
on  Federal  Direct  Stafford  loans 
received  by  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(vi)  To  eliminate  outstanding  balances 
on  Federal  Direct  PLUS  loans  received 
on  behalf  of  the  student  for  the  period 
of  enrollment  for  which  he  or  she  was 
charged. 

(vii)  To  eliminate  outstanding 
balances  on  Federal  Perkins  loans 
received  by  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(viii)  To  eliminate  any  amount  of 
Federal  Pell  Grants  awarded  to  the 
student  for  the  period  of  enrollment  for 
which  he  or  she  was  charged. 

(ix)  To  eliminate  any  amount  of 
Federal  SEOG  Program  aid  awarded  to 
the  student  for  the  period  of  enrollment 
for  which  he  or  she  was  charged. 

(x)  To  eliminate  any  amount  of  other 
assistance  awarded  to  the  student  under 
programs  authorized  by  Title  FV  of  the 
HEA  for  the  period  of  enrollment  for 
which  he  or  she  was  cheuged. 

(xi)  To  repay  required  refunds  of  other 
Federal,  State,  private,  or  institutional 
student  financial  assistance  received  by 
the  student. 

(xii)  To  the  student. 

(2)  The  institution  must  apply  the 
allocation  policy  described  in  paragraph 
(g)(1)  of  this  section  consistently  to  all 
students  who  have  received  Title  IV, 
HEA  program  assistance  and  must 
conform  that  policy  to  the  following: 
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(i)  No  amount  of  the  refund  or  of  the 
overpayment  may  be  allocated  to  the  ' 
FWS  Program. 

(ii)  No  amount  of  overpayment  may 
be  allocated  to  the  Fedei^  Stafford 
Loan,  Federal  PLUS,  or  Federal  SLS 
Program. 

(ill)  The  amount  of  the  Title  FV,  HEA 
program  portion  of  the  refund  allocated 
to  the  Federal  Stafford  Loan,  Federal 
PLUS,  and  Federal  SLS  programs  must 
be  returned  to  the  appropriate 
borrower’s  lender  by  the  institution  in 
accordance  with  program  regulations 
(34  CFR  part  682). 

(iv)  The  amoimt  of  the  Title  IV,  HEA 
program  portion  of  the  refund  allocated 
to  the  Title  IV,  HEA  programs  other  than 
the  FWS,  Federal  Stafford  Loan,  Federal 
PLUS,  and  Federal  SLS  programs  must 
be  returned  to  the  appropriate  program 
account  or  accounts  by  the  institution 
within  30  days  of  the  date  that  the 
student  officially  withdraws  or  is 
expelled  or  the  institution  determines 
that  a  student  has  unofficially 
withdrawn. 

(v)  The  amount  of  the  Title  IV,  HEA 
program  portion  of  the  overpayment 
allocated  to  the  Title  FV,  HEA  programs 
other  than  the  FWS,  Federal  Stafford 
Loan,  Federal  PLUS,  and  Federal  Sl^ 
programs  must  be  returned  to  the 
appropriate  program  account  or 
accoimts  within  30  days  of  the  date  that 
the  student  repays  the  overptayment. 

(h)  Financial  aid.  For  purposes  of  this 
section  “financial  aid”  is  assistance  that 
a  student  has  been  or  will  be  awarded 
(including  Federal  PLUS  loans  received 
on  the  student’s  behalf)  horn  Federal; 
State;  institutional;  or  other  scholarship, 
grant,  or  loan  programs. 

(i)  Refund  dates — (1)  Withdrawal 
date,  (i)  Except  as  provided  in 
paragraphs  (i)(l)  (ii)  and  (iii)  of  this 
section,  a  student’s  withdrawal  date  is 
the  earlier  of — 

(A)  The  dale  that  the  student  notifies 
an  institution  of  the  student’s 
withdrawal,  or  the  date  of  withdrawal 
specified  by  the  student,  whichever  is 
later;  or 

(B)  If  the  student  drops  out  of  the 
institution  without  notifying  the 
institution  (does  not  withdraw 
officially),  the  last  recorded  date  of  class 
attendance  by  the  student,  as 
documented  by  the  institution. 

{ii)  If  the  student  has  not  returned  to 
the  institution  at  the  expiration  of  a 
leave  of  absence  approved  imder 
paragraph  (i)(2)  of  this  section,  the 
student’s  withdrawal  date  is  the  last 
recorded  date  of  class  attendance  by  the 
student,  as  documented  by  the 
institution.  If  the  student  returns  to  the 
institution  after  the  expiration  of  the 
leave  of  absence  but  during  the  award 
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year  or  (for  the  Federal  Stafford  I^an, 
Federal  PLUS,  and  Federal  SL,S 
programs)  during  the  period  of 
enrollment  in  which  the  student  was 
granted  the  leave  of  absence,  the  student 
may  not  receive  additional  Title  FV, 

HEA  program  assistance  for  coursework 
that  he  or  she  has  not  completed. 

(iii)  If  the  student  is  enrolled  in  an 
educational  program  that  consists 
predominemtly  of  correspondence 
courses,  the  student’s  withdrawal  date 
is  normally  the  date  of  the  last  lesson 
submitted  by  the  student,  if  the  student 
failed  to  submit  the  subsequent  lesson 
in  accordance  with  the  schedule  for 
lessons  established  by  the  institution. 
However,  if  the  student  establishes  in 
writing,  within  60  days  of  the  date  of 
the  last  lesson  that  he  or  she  submitted, 
a  desire  to  continue  in  the  program  and 
an  understanding  that  the  required 
lessons  must  be  submitted  on  time,  the 
Institution  may  restore  that  student  to 
“in  school”  status  for  purposes  of  funds 
received  under  the  Title  IV,  HEA 
programs.  The  institution  may  not  grant 
the  student  more  than  one  restoration  to 
“in  school”  status  on  this  basis. 

(2)  Leaves  of  absence.  A  student  who 
has  been  absent  from  an  institution  and 
has  been  granted  a  leave  of  absence  by 
the  institution,  in  accordance  with  this 
paragraph,  is  not  considered  to  have 
withdrawn  from  the  institution  for 
purposes  of  this  section.  In  any  twelve- 
month  period,  an  institution  may  grant 
a  single  leave  of  absence  to  a  student 
provided  that — 

(1)  The  student  has  made  a  written 
request  to  be  granted  a  leave  of  absence; 

(ii)  The  leave  of  absence  involves  no 
additional  charges  by  the  institution  to 
the  student:  and 

(iii)  The  leave  of  absence  does  not 
exceed — 

(A)  Sixty  days; 

(B)  Six  months,  imder  either  of  the 
following  circumstances: 

(t)  The  student’s  educational  program 
does  not  consist  predominantly  of 
correspondence  courses,  and  the 
institution’s  next  period  of  enrollment 
after  the  start  of  the  leave  of  absence 
would  begin  more  than  60  days  after  the 
first  day  of  the  leave  of  absence. 

(2)  The  leave  of  absence  is  requested 
because  of  the  student’s  medically 
determinable  condition,  in  which  case 
the  student  must  provide  the  institution 
with  a  written  recommendation  from  a 
physician  for  a  leave  of  absence  longer 
than  60  days;  or 

(C)  The  length  of  time  between  the 
beginning  of  the  leave  of  absence  and 
the  institution’s  next  period  of 
enrollment,  under  the  following 
circumstance:  'The  institution’s  next 
period  of  enrollment  after  the  start  of 


the  leave  of  absence  begins  more  than 
thirty  days  after  the  beginning  of  the 
leave  of  absence,  and  a  corresponding 
period  of  nonenrollment  (i.e.,  summer 
break)  prevents  a  student  from  enrolling 
in  any  coursework. 

(3)  Timely  payment.  An  institution 
shall  pay  a  refund  that  is  due — 

(i)  If  a  student  officially  withdraws  or 
is  expelled,  within  30  days  after  the 
student’s  withdrawal  date; 

(ii)  If  a  student  drops  out,  within  30 
days  of  the  earliest  of  the — 

(A)  Date  on  which  the  institution 
determines  that  the  student  dropped 
out; 

(B)  Expiration  of  the  academic  term  in 
which  the  student  withdrew;  or 

(C)  Expiration  of  the  period  of 
enrollment  for  which  the  student  has 
been  charged;  or 

(iii)  If  a  student  does  not  return  to  the 
institution  before  the  expiration  of  an 
approved  leave  of  absence  under 
paragraph  (i)(2)  of  this  section,  within 
30  days  after  the  last  day  of  the  leave  of 
absence. 

(Authority:  20  U.S.C.  1091b.  1092, 1094) 

13.  Section  668.23  is  revised  to  read 
as  follows: 

§  668.23  Audits,  records,  and 
examinations. 

(a)  An  institution  or  a  foreign 
institution  as  defined  34  CFR  600.52 
that  participates  in  the  Federal  Perkins 
Loan,  FWS,  FSEOG,  Federal  Stafford 
Loan,  Federal  PLUS,  Federal  Pell  Grant, 
PAS,  or  FDSL  Program  shall  comply 
with  the  regulations  for  that  program 
concerning — 

(1)  Fiscal  and  accounting  systems; 

(2)  Program  and  fiscal  recordkeeping; 
and 

(3)  Record  retention. 

(b)  (1)  An  institution  or  a  foreign 
institution  as  defined  34  CFR  600.52 
that  participates  in  any  Title  IV,  HEA 
program  shall  cooperate  with  an 
independent  auditor,  the  Secretary,  the 
Department  of  Education’s  Inspector 
General,  the  Comptroller  General  of  the 
United  States,  or  their  authorized 
representatives,  a  guaranty  agency  in 
whose  program  the  institution 
participates,  and  the  appropriate  State 
postsecondary  review  entity  designated 
imder  subpart  1  of  part  H  of  Title  FV  of 
the  HEA,  in  the  conduct  of  audits, 
investigations,  and  program  reviews 
authorized  by  law. 

(2)  A  third-party  servicer  shall 
cooperate  with  an  independent  auditor, 
the  Secretary,  the  Department  of 
Education’s  Inspector  General,  and  the 
Comptroller  General  of  the  United 
States,  or  their  authorized 
representatives,  a  guaranty  agency  in 
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whose  program  the  institution 
contracting  with  the  servicer 
participates,  and  the  State 
postsecondary  review  entity  designated 
under  subpart  1  of  part  H  of  Title  IV  of 
the  HEA,  in  the  conduct  of  audits, 
investigations,  and  program  reviews 
authorized  by  law. 

(3)  The  institution’s  or  servicer’s 
cooperation  must  include — 

(i)  Providing  timely  access,  for 
examination  and  copying,  to  the  records 
(including  computerized  records) 
required  by  the  applicable  regulations 
and  to  any  other  pertinent  books, 
documents,  papers,  computer  programs, 
and  records; 

(ii)  Providing  reasonable  access  to 
personnel  associated  with  the 
institution’s  or  servicer’s  administration 
of  the  Title  IV,  HEA  programs  for  the 
purpose  of  obtaining  relevant 
information.  In  providing  reasonable 
access,  the  institution  or  servicer  shall 
not — 

(A)  Refuse  to  supply  any  relevant 
information; 

(B)  Refuse  to  permit  interviews  with 
those  personnel  that  do  not  include  the 
presence  of  the  institution’s  or  servicer’s 
management;  and 

(C)  Refuse  to  permit  interviews  with 
those  personnel  that  are  not  tape 
recorded  by  the  institution  or  servicer. 

(c)(l)(i)  An  institution  or  a  foreign 
institution  as  defined  34  CFR  600.52 
that  participates  in  the  FDSL,  Federal 
Perkins  Low,  FWS,  FSEOG,  Federal 
Stafford  Loan,  Federal  PLUS,  Federal 
SLS,  Federal  Pell  Grant,  or  PAS  Program 
shall  have  performed  a  financial  and 
compliance  audit  of  its  Title  IV,  HEA 
programs. 

(ii)  A  third-party  servicer  that 
administers  funds  or  determines  student 
eligibility  shall  have  a  financial  and 
compliance  audit  performed  of  every 
aspect  of  the  servicer’s  administration  of 
the  participation  in  the  Title  IV,  HEA 
programs  of  each  institution  with  which 
the  servicer  has  a  contract,  unless — 

(A)  The  servicer  contracts  with  only 
one  participating  institution;  and 

(B)  The  audit  of  that  institution’s 
participation  involves  every  aspect  of 
the  servicer’s  administration  of  that 
Title  IV,  HEA  program. 

(iii)  To  meet  the  requirements  of 
paragraph  (c)(l)(ii)  of  this  section,  a 
third-party  servicer  that  contracts  with 
more  than  one  participating  institution 
may  submit  a  single  Vandal  and 
compliance  audit  report  that  covers 
every  aspect  of  the  servicer’s 
administration  of  the  participation  in 
the  Title  IV,  HEA  programs  for  each 
institution  with  whici  the  servicer 
contracts. 


(iv)  The  audit  required  under 
paragraph  (c)(1)  (i)  or  (ii)  of  this  section 
shall  be  conducted  by  an  independent 
auditor  in  accordance  with  the  general 
standards  and  the  standards  for 
financial  and  compliance  audits  in  the 
U.S.  General  Accoimting  Office’s 
(GAO’s)  Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Fimctions.  (This 
publication  is  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 

Washington,  DC  20402.) 

(2)  (i)  The  institution  shall  have  an 
audit  performed  at  least  once  every  year. 

(ii)  The  servicer  shall  have  an  audit 
performed  at  least  once  every  year. 

(3)  If  the  institution  is  participating  in 
the  Title  IV,  HEA  programs  for  the  first 
time,  the  institution  shall  have  the  audit 
performed  at  least  once  every  year  for 
the  first  five  years  of  the  institution’s 
participation. 

(4)  Notwithstanding  paragraph  (c)(2) 
of  this  section — 

(i)  The  institution  shall  have  an  audit 
performed  at  least  once  every  two  years 
if — 

(A)  The  institution  receives  less  than 
$100,000  in  total  annual  funding  under 
the  Title  IV,  HEA  programs  for  &e 
period  covered  by  the  audit;  or 

(B)  The  institution  had  no 
deficiencies  identified  in  its  most 
recently  submitted  audit  report  and  that 
report  was  submitted  in  a  timely 
fashion;  and 

(ii)  The  servicer  shall  have  an  audit 
performed  at  least  once  every  two  years 
if — 

(A)  The  servicer  administers  less  than 
$1,000,000  under  the  Title  IV,  HEA 
programs  for  the  period  covered  by  the 
audit;  or 

(B)  The  servicer  had  no  material 
exceptions  identified  in  the  servicer’s 
most  recently  submitted  audit  report 
and  that  report  was  submitted  in  a 
timely  fashion. 

(5)  (i)  The  institution  is  not  required 
to  have  an  audit  performed  for  any  year 
in  which  the  institution  receives  less 
than  $25,000  in  total  annual  funding 
under  the  Title  IV,  HEA  programs. 

(ii)  The  servicer  is  not  required  to 
have  an  audit  performed  for  any  year  in 
which  the  servicer  administers  less  than 
$250,000  imder  the  Title  IV,  HEA 
programs. 

(6)  (i)  The  institution’s  first  audit 
must  cover  the  institution’s  activities  for 
the  entire  period  of  time  since  the 
institution  began  to  participate  in  the 
Title  IV,  HEA  program  for  which  the 
audit  is  performed.  Each  subsequent 
audit  must  cover  the  institution’s 
activities  for  the  entire  period  of  time 
since  the  preceding  audit. 


(ii)  The  servicer’s  first  audit  must 
cover  the  servicer’s  activities  for  its  first 
full  fiscal  year  beginning  after  the 
effective  date  of  these  regulations,  and 
include  any  period  from  the  effective 
date  to  the  beginning  of  the  first  full 
fiscal  year.  Each  subsequent  audit  that 
the  servicer  has  performed  must  cover 
the  servicer’s  activities  for  the  entire 
period  of  time  since  the  servicer’s 
preceding  audit. 

(7)  Notwithstanding  paragraph  (c)  (4) 
and  (5)  of  this  section,  the  Secretary 
may,  as  the  Secretary  deems  necessary, 
request  any  institution  or  third-party 
servicer  to  have  an  audit  performed  on 
an  annual  basis. 

(8)  The  institution  or  servicer,  as 
applicable,  shall  submit  its  audit  report 
to  the  Department  of  Education’s 
Inspector  General  in  accordance  with 
the  deadlines  established  in  audit 
guides  developed  by  the  Department  of 
Education’s  Office  of  Inspector  General. 

(9)  The  Secretary  may  require  the 
institution  or  servicer  to  provide,  upon 
request,  to  cognizant  guaranty  agencies 
and  eligible  lenders  under  the  FFEL 
programs.  State  agencies,  nationally 
recognized  accrediting  agencies,  and 
State  postsecondary  review  entities 
designated  imder  subpart  1  of  part  H  of 
Title  IV  of  the  HEA,  the  results  of  any 
audit  conducted  under  this  section. 

(d)  Procedures  for  audits  are 
contained  in  audit  guides  developed  by, 
and  available  from,  the  Department  of 
Education’s  Office  of  Inspector  General. 
These  audit  guides  do  not  impose  any 
requirements  beyond  those  imposed 
under  applicable  statutes  and 
regulations  and  GAO’s  Standards  for 
Audit  of  Governmental  Organizations, 
ProCTams,  Activities,  and  Functions. 

(^  (1)  An  institution,  a  foreign 
institution  as  defined  34  CFR  600.52,  or 
a  third-party  servicer  that  has  an  audit 
conducted  in  accordance  with  this 
section  shall — 

(1)  Give  the  Secretary  and  the 
Inspector  General  access  to  records  or 
other  documents  necessary  to  review 
the  audit;  and 

(ii)  Include  in  any  arrangement  with 
an  individual  or  firm  conducting  an 
audit  described  in  this  section  a 
requirement  that  the  individual  or  firm 
shall  give  the  Secretary  and  the 
Inspector  General  access  to  records  or 
other  documents  necessary  to  review 
the  audit. 

(2)  A  third-party  servicer  shall  give  - 
the  Secretary  and  the  Inspector  General 
access  to  records  or  other  documents 
necessary  to  review  an  institution’s 
audit. 

(3)  An  institution  shall  give  the 
Secretary  and  the  Inspector  General 
access  to  records  or  other  documents 
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necessary  to  review  a  third-party 
servicer’s  audit. 

(f)  The  Secretary  considers  the  audit 
requirement  in  paragraph  (c)  of  this 
set^ion  to  be  satisfied  by  an  audit 
conducted  in  accordance  with — 

(1)  The  Single  Audit  Act  {Chapter  75 
of  title  31,  United  States  Code);  or 

(2)  Office  of  Management  and  Budget 
Circular  A-133,  "Audits  of  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Organizations.” 

(g)  Upon  written  request,  an 
institution,  a  foreign  institution  as 
defined  34  CFR  600.52,  or  a  third-party 
servicer  shall  give  the  Secretary  access 
to  all  Title  IV,  HEA  program  and  fiscal 
records,  including  records  reflecting 
transactions  with  any  financial 
institution  with  which  the  institution  or 
servicer  deposits  or  has  deposited  any 
Title  rv,  HEA  program  funds. 

(h) (1)  In  adoition  to  the  records 
required  under  the  applicable  program 
regulations  and  this  part,  for  each 
recipient  of  Title  IV,  HEA  program 
assistance,  the  institution  or  foreign 
institution  as  defined  34  CFR  600.52 
shall  establish  and  maintain,  on  a 
current  basis,  records  regarding — 

(i)  The  student's  admission  to,  and 
enrollment  status  at,  the  institution; 

(ii)  The  educational  program  and 
courses  in  which  the  student  is 
enrolled; 

(iii)  Whether  the  student  is 
maintaining  satisfactory  progress  in  his 
or  her  educational  program; 

(iv)  Any  refunds  due  or  paid  to  the 
student,  the  Title  IV,  HEA  program  or 
accounts,  and  the  student’s  lender 
imder  the  Federal  Stafford  Loan,  Federal 
PLUS,  and  Federal  SLS  programs; 

(v)  The  student’s  placement  by  the 
institution  in  a  job  if  the  institution 
provides  a  placement  service  and  the 
student  uses  that  service; 

(vi)  The  student’s  prior  receipt  of 
financial  aid  (see  §668.19); 

(vii)  The  verification  of  student  aid 
application  data;  and 

(viii)  Financial  and  other  institutional 
records  necessary  to  determine  the 
institutional  eligibility,  financial 
responsibility,  and  administrative 
capability  of  the  institution. 

(2)(i)  An  institution  or  a  foreign 
institution  as  defined  34  CFR  600.52 
shall  establish  and  maintain  records 
regarding  the  educational  qualifications 
of  each  regular  student  it  admits, 
whether  or  not  the  student  receives  Title 
IV,  HEA  program  assistance,  that  are 
relevant  to  the  institution’s  admission 
standards. 

(ii)  An  institution  or  a  foreign 
institution  as  defined  34  CFR  600.52  at 
which  only  certain  educational 
programs  have  been  determined  eligible 


shall  establish  and  maintain  records 
regarding  the  admission  requirements 
and  educational  qualifications  of  each 
regular  student  enrolled  in  the  eligible 
program  or  programs,  whether  the 
student  received  Title  IV,  HEA  program 
assistance  or  not. 

(3)  Records  required  under  applicable 
program  regulations  and  this  part  shall 
be — 

(i)  Systematically  organized; 

(ii)  Readily  available  for  review  by  the 
Secretary  at  the  geographical  location 
where  the  student  will  receive  his  or  her 
degree  or  certificate  of  program  or 
course  completion;  and 

(iii)  Retained  by  the  institution  for  the 
longer  of  at  least  five  years  from  the 
time  the  record  is  established  or  the 
period  of  time  required  under  the 
applicable  program  regulations  of  this 
part. 

(Authority:  20  U.S.C  1088, 1094, 1099c.  1141 
and  section  4  of  Pub.  L  95-452, 92  Stat. 
1101-1109) 

14.  Section  668.26,  as  proposed  to  be 
redesignated  in  a  Notice  of  Proposed 
Rulemaking  published  on  February  17, 
1994  (59  FR  8061),  is  revised  to  read  as 
follows: 

§  668.26  End  of  an  institution’s 
participation  in  the  Title  iV,  HEA  programs. 

(a)  An  institution’s  participation  in  a 
Title  IV,  HEA  program  ends  on  the  date 
that — 

(1)  The  institution  closes  or  stops 
providing  educational  programs  for  a 
reason  other  than  a  normal  vacation 
period  or  a  natural  disaster  that  directly 
affects  the  institution  or  the  institution’s 
students; 

(2)  The  institution  loses  its 
institutional  eligibility  under  34  CFR 
part  600; 

(3)  I'he  institution’s  participation  is 
terminated  under  the  proceedings  in 
subpart  G  of  this  part; 

(4)  The  institution’s  period  of 
participation,  as  specified  under 

§  668.13,  expires,  or  the  institution’s 
provisional  certification  is  revoked 
under  §  668.13; 

(5)  The  institution’s  program 
participation  agreement  is  terminated  or 
expires  imder  §  668.14; 

(6)  The  institution’s  participation 
ends  under  §  668.17(c);  or 

(7)  The  Secretary  receives  a  notice 
from  the  appropriate  State 
Postsecond^  Review  Entity  designated 
under  subpart  1  of  part  H  of  Title  IV  of 
the  HEA  t^t  the  institution’s 
participation  should  be  withdrawn. 

(b)  If  an  institution’s  participation  in 
a  Title  IV,  HEA  program  ends,  the 
institution  shall — 

(1)  Immediately  notify  the  Secretary 
of  that  fact; 


(2)  Submit  to  the  Secretary  within  45 
days  after  the  date  that  the  participation 
ends — 

(i)  All  financial,  performance,  and 
other  reports  required  by  appropriate 
Title  rv,  HEA  program  regulations;  and 

(ii)  A  letter  of  engagement  for  an 
independent  audit  of  all  funds  that  the 
institution  received  under  that  program, 
the  report  of  which  shall  be  submitted 
to  the  Secretary  within  45  days  after  the 
date  of  the  engagement  letter; 

(3)  Inform  the  Secretary  of  the 
arrangements  that  the  institution  has 
made  for  the  proper  retention  and 
storage  for  a  minimum  of  five  years  of 
all  records  concerning  the 
administration  of  that  program; 

(4)  If  the  institution’s  participation  in 
the  Federal  Perkins  Loan  or  FDSL 
Program  ended,  inform  the  Secretary  of 
how  the  institution  will  provide  for  the 
collection  of  any  outstanding  losms 
made  imder  that  program; 

(5)  If  the  institution’s  participation  in 
the  NEISP  or  SSIG  Pro-am  ended — 

(1)  Inform  immediatmy  the  State  in 
which  the  institution  is  located  of  that 
fact;  and 

(ii)  Notwithstanding  paragraphs  (c) 
through  (e)  of  this  section,  follow  the 
instructions  of  that  State  concerning  the 
end  of  that  participation; 

(6)  If  the  institution’s  participation  in 
all  the  Title  IV,  HEA  programs  ended, 
inform  the  Serretary  of  how  the 
institution  will  provide  for  the 
collection  of  any  outstanding  loans 
made  under  the  National  Defense/Direct 
Student  Loan  and  ICL  programs;  and 

(7)  Continue  to  distribute  refunds 
according  to  §  668.22. 

(c)  If  an  institution  closes  or  stops 
providing  educational  programs  for  a 
reason  other  than  a  normal  vacation 
period  or  a  natural  disaster  that  directly 
affects  the  institution  or  the  institution’s 
students,  the  institution  shall — 

(ij  Return  to  the  Secretary,  or 
otherwise  dispose  of  under  instructions 
from  the  Secretary,  any  unexpended 
funds  that  the  institution  has  received 
under  the  Title  IV,  HEA  programs  for 
attendance  at  the  institution,  less  the 
institution’s  administrative  allowance,  if 
applicable;  and 

(2)  Return  to  the  appropriate  lenders 
any  Federal  Stafford  Loan  and  Federal 
SLS  program  proceeds  that  the 
institution  has  received  but  not 
delivered  to,  or  credited  to  the  accounts 
of,  students  attending  the  institution. 

(d) (1)  An  institution  may  use  funds 
that  it  has  received  under  the  Federal 
Pell  Grant  or  PAS  Program  or  a  campus- 
based  program  or  request  additional 
funds  fixim  the  Secretary,  under 
conditions  specified  by  the  Secretary,  if 
the  institution  does  not  possess 
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sufficient  funds,  to  satisfy  any  unpaid 
commitment  made  to  a  student  under 
that  Title  IV,  HEA  program  only  if — 

(1)  The  institution's  participation  in 
that  Title  IV,  HEA  program  ends  during 
a  payment  period; 

(ii)  The  institution  ccmtinues  to 
provide,  horn  the  date  that  the 
participation  ends  until  the  scheduled 
completion  date  of  that  payment  period, 
educational  programs  to  offierwise 
eligible  students  enrolled  in  the 
formerly  eligible  programs  of  the 
institution; 

(iii)  The  commitment  was  made  prior 
to  the  end  of  the  participation;  and 

(iv)  The  commitment  was  made  for 
attendance  during  that  payment  period 
or  a  previously  completed  payment 
period. 

(2)  An  institution  may  credit  to  a 
student’s  account  or  deliver  to  the 
student  the  proceeds  of  a  disbursement 
of  a  Federal  Staffi>rd  or  Federal  SLS  loan 
to  satisfy  any  unpaid  commitment  made 
to  the  student  under  the  Federal 

-Stanord  Loan  or  Federal  SLS  Program 
only  if — 

(i)  The  institution’s  participation  in 
that  Title  IV,  HEA  program  ends  during 
a  period  of  enrollment; 

(ii)  The  institution  continues  to 
provide,  from  the  date  that  the 
paiticipaticm  ends  until  the  scheduled 
complkion  date  of  that  period  of 
enrollment,  educational  programs  to 
otherwise  eligible  students  eiuolled  in 
the  formerly  eligible  programs  of  the 
institution; 

(iii)  The  commitment  was  made  prior 
to  the  end  of  the  participation; 

(iv)  The  commitment  was  made  for 
attendance  during  that  period  of 
enrollment;  and 

(v)  The  proceeds  of  the  first 
disbursement  of  the  loan  were  delivered 
to  the  student  or  credited  to  the 
student’s  account  prior  to  the  end  of  the 
participation. 

(3)  An  institution  may  use  funds  that 
it  has  received  under  the  FDSL  Program 
or  request  additional  funds  from  the 
Secretary,  under  conditions  specified  by 
the  Secretary,  if  the  institution  does  not 
possess  sufficient  funds,  to  credit  to  a 
student’s  accoimt  or  deliver  to  the 
student  the  f>roceeds  of  a  disbursement 
of  a  Federal  Direct  Student  loan  only 
if— 

(i)  The  institution’s  participation  in 
the  FDSL  Program  ends  during  a  period 
of  enrollment; 

(ii)  The  institution  continues  to 
provide,  from  the  date  that  the 
participation  ends  until  the  scheduled 
compl^on  date  of  that  period  of 
enrollment,  educaticmal  programs  to 
otherwise  eligible  students  enrolled  in 


the  formerly  eligible  programs  of  the 
institution; 

(iii)  The  loan  was  made  for  attendance 
during  that  period  of  enrollment;  and 

(iv)  The  proceeds  of  the  first 
disbursement  of  the  loan  were  delivered 
to  the  student  or  credited  to  the 
stud^t’s  account  prior  to  the  end  of  the 
participation. 

(e)  For  the  purposes  of  this  section — 

(1)  A  commitment  under  the  Federal 
Pell  Grant  and  PAS  programs  occiua 
when  a  student  is  enrolled  and 
attending  the  institution  and  has 
submitt^  a  valid  Student  Aid  Report  to 
the  institution  or  when  an  institution 
has  received  a  valid  institutional 
student  infcnmation  report; 

(2)  A  commitment  tmder  the  campus- 
based  programs  occurs  when  a  student 
is  enrolled  and  attending  the  institution 
and  has  received  a  notice  from  the 
institution  of  the  amount  that  he  or  she 
can  expect  to  receive  and  how  and 
when  that  amoimt  will  be  paid;  and 

(3)  A  commitment  under  the  Federal 
Stafford  and  Federal  SLS  programs 
occurs  when  the  Secretary  or  a  guaranty 
agency  notifies  the  lender  that  the  loan 
is  guaranteed. 

(Authority:  20  U.S.C.  1094. 1099a-3) 

15.  Section  668.81,  as  proposed  to  be 
amended  in  a  Notice  of  Proposed 
Rulemaldng  published  on  February  17, 
1994  (59  FR  8062),  is  further  amended 
by  removing  paragraph  (a)(2); 
redesignating  piuagraph  (a)(1) 
introductory  text  as  paragraph  (a) 
introductory  text;  redesignating 
paragraphs  (aKl)(i]  througb  (iv)  as 
paragraphs  (a)(1)  through  (4), 
respectively;  removing  the  word  "or” 
after  the  semi-colon  in  paragraph  (c)(1); 
revising  paragraph  (c)(2);  adding 
paragraphs  (c)(3)  and  (4);  and  revising 
paragraph  (d)  to  read  as  follows: 

§668.81  Scope  and  special  definitions. 
***** 

(c) *  *  * 

(2)  An  institution  fails  to  qtialify  for 
initial  cmlification  or  provisional 
certification  to  participate  in  any  Title 
IV,  HEA  program  because  the  institution 
does  not  meet  the  factors  of  financial 
responsibility  and  standards  of 
administrative  capability  contained  in 
subpait  B  of  this  part; 

(3)  A  participating  institution’s  or  a 
provisionally  certified  participating 
institution’s  period  of  participation,  as 
specified  im^r  §  668.13,  has  expired;  or 

(4)  A  participating  institution’s 
provisional  certification  is  revdud 
under  the  procedures  in  §  668.13. 

(d)  This  subpart  does  not  apply  to  a 
determination  by  the  Secretary  of  the 
system  to  be  used  to  disburse  Title  IV, 


HEA  program  funds  to  a  participating 
institution  (i.e.,  advance  payments  and 
payments  by  way  of  reimbursements). 

•  *  •  •  * 

16.  A  new  Appendix  A  to  Part  668  is 
added  to  read  as  follows: 

Appendix  A  to  Part  668 — Standards  for 
Acceptable  Refund  Policies  by 
Participating  Institutions 

For  purposes  of  §  668.22(bKlKiv)(A).  the 
Secret^  considers  an  institution  to  have  a 
fair  and  equitable  refund  policy  if  the 
institution  uses  a  policy  that  meets  the 
minimiun  requirements  of  this  appendix 
These  requirements  are  a  modified  version  of 
guidelines  developed  by  the  National 
Association  of  College  and  University 
Business  Officers.  These  requirements  do  not 
afreet  an  Institution’s  obligation  to  comply 
with  other  Department  of  Education 
regulations. 

(I)  The  governing  board  of  the  institution 
must  review  and  approve  the  schedule  of  all 
institutional  charges  and  refund  policies 
applicable  to  students.  The  pricing  of 
services  and  refund  policies  have  important 
consequences  to  students,  parents,  the 
institution,  and  society,  as  such,  pricing  and 
refund  policies  must  receive  board  attention 
and  approval. 

(n)  The  institution  must  seek  consumer 
views  in  the  process  of  establishing  and 
amending  charge  and  refund  structures. 
Decisions  regarding  institutional  funds  are 
ultimately  the  sole  respoiuibiliw  of  the 
institution's  legally  designated  ^d 
custodiaixs.  However,  consumer  concerns  do 
affect  decision  making,  and  Involving 
consumers  in  decision  making  related  to 
charges  and  refunds  is  an  essential  approach 
for  assessing  student  needs  and  creating 
public  awareness  of  institutional 
requirements. 

(ni)  The  institution  must  publish  a  current 
schedule  of  all  student  charges  (including  the 
costs  of  required  supplies  and  equipment), 
publish  a  statement  of  the  purpose  for  such 
charges  and  related  refund  policies,  have 
those  statements  readily  available  free  of 
charge  to  current  and  prospective  students, 
and  substantiate  that  the  costs  of  required 
supplies  and  equipment  are  reasonably 
related  to  the  cost  of  providing  the  supplies 
and  equipment  to  the  students.  Students  and 
parents  have  a  right  to  know  what  charges 
they  will  be  expected  to  pay  and  what  will 
or  will  not  be  refunded.  They  also  have  a 
right  to  know  what  services  accompany 
payment  of  the  charges.  Informational 
materials  published  free  for  students  and 
prospective  students  are  ideal  for  this 
purpose. 

(IV)  The  institution  must  clearly  designate 
all  optional  charges  as  '"optional"  in  all 
published  schedules  and  related  materials. 
Charges  that  are  mandatory  and  charges  that 
are  optional  must  be  plainly  difrerentiated  in 
all  printed  materials.  Statements 
accompanying  the  schedule  may  iirclude 
institutional  endorsements  of  the  optional 
program  or  servlca  The  Institution  must  state 
clc^y  In  Its  schedule  if  a  charge  is  optional 
for  some  students  but  required  for  others. 

(V)  The  institution  must  clearly  identify 
charges  and  deposits  that  are  nonrefundable 
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as  "nonrefundable”  on  all  published 
schedules.  Institutions  detennine  on  an 
individual  basis  which  of  their  charges  are 
refundable  or  nonrefundable.  In  general, 
admission  fees,  application  fees,  laboratory 
fees,  facility  and  student  activity  fees,  and 
other  similar  charges  are  not  re^ndable. 

These  fees  are  generally  charged  to  cover  the 
cost  of  activities  such  as  processing 
applications  and  other  student  information, 
reserving  academic  positions  and 
establishing  the  limits  of  institutional 
programs  and  services,  reserving  housing 
space,  and  otherwise  setting  the  fixed  costs 
of  the  institution  for  the  coming  academic 
periods. 

Institutions  determine  on  an  individual 
basis  which  of  their  deposits  are  refundable 
or  nonrefundable.  Some  deposits  will  be 
nonrefundable  or  will  be  credited  to  a 
student’s  account  (e.g.,  tuition  deposits). 
Others  are  refundable  according  to  the  terms 
of  the  deposit  agreement  (e.g.,  deposits  for 
breakage). 

(VI)  The  institution  must  refund  housing 
rental  charges,  less  a  deposit,  as  long  as 
written  notification  of  cancellation  is  made 
prior  to  a  well-publicized  date  that  provides 
reasonable  opportunity  to  make  the  space 
available  to  other  students.  Written 
notification  on  or  before  the  beginning  of  the 
term  of  the  contract  is  necessary  to  ensure 
utilization  of  housing  units.  During  the  term 
of  the  contract,  room  charges  are  generally 
not  refundable.  However,  based  on  the 
program  offered,  space  availability,  debt 
service  requirements.  State  and  local  laws, 
and  other  individual  circumstances, 
institutions  may  provide  for  some  more 
flexible  refund  guideline  for  housing. 

(Vn)  The  institution  must  refund  board 
charges  in  full,  less  a  deposit,  if  written 
notification  of  cancellation  is  made  prior  to 
a  well-publicized  date  that  falls  on  or  before 
the  beginning  of  the  term  of  the  contract. 
Subsequent  board  charges  should  be 
refunded  on  a  pro  rata  basis.  It  is  reasonable 
to  make  a  refund  for  those  goods  and  services 
not  consumed.  The  deposit  should  reflect 
that  portion  of  an  institution’s  costs  that  are 
fixed  for  the  term  of  the  contract. 

(Vni)  The  institutional  refund  policy  must 
include  the  following  requirements: 

A.  The  institution  must  refund  100  percent 
of  the  tuition  charges,  less  an  administrative 
fee  that  does  not  exceed  the  lesser  of  $100 

or  5  percent  of  the  tuition,  if  the  student 
submits  written  notice  of  cancellation  on  or 
before  one  week  preceding  the  first  day  of 
classes  for  the  period  of  enrollment  for  which 
the  student  was  charged. 

B.  The  Institution  must  refund  at  least  90 
percent  of  the  tuition  charges  if  the  student 
submits  written  notice  of  cancellation 
between  the  end  of  the  period  of  time 
specified  in  (VIII)  A.  and  the  end  of  the  first 
10  percent  (in  time)  of  the  period  of 
enrollment  for  which  the  student  was 
charged. 

C  The  institution  must  refund  at  least  50 
percent  of  the  tuition  charges  if  the  student 
submits  written  notice  of  cancellation 
between  the  end  of  the  first  10  percent  (in 
time)  of  the  period  of  enrollment  for  which 
the  student  was  charged  and  the  end  of  the 
first  25  percent  (in  time)  of  that  period  of 
enrollment. 


D.  The  institution  must  refund  at  least  25 
percent  of  the  tuition  charges  if  the  student 
submits  written  notice  of  cancellation 
between  the  end  of  the  first  25  percent  (in 
time)  of  the  period  of  enrollment  for  which 
the  student  was  charged  and  the  end  of  the 
first  50  percent  (in  time)  of  the  period  of 
enrollment. 

E.  The  institution  may  deduct  from  the  , 
refund  owed  under  this  paragraph  the 
documented  cost  to  the  institution  of 
equipment  issued  to  the  student  if  the 
institution  specifies  in  the  enrollment 
agreement  a  separate  charge  for  equipment 
that  the  student  actually  obtains  or  if  the 
institution  refers  the  student  to  a  vendor 
operated  by  an  affiliated  or  related  entity  and 
the  student  does  not  return  the  equipment  in 
good  condition,  allowing  for  reasonable  wear 
and  tear,  within  20  days  following  the  date 
of  the  student’s  withdrawal.  The  student 
shall  be  liable  for  the  amount,  if  any,  by 
which  the  documented  cost  for  equipment 
exceeds  the  refund  under  this  paragraph. 
Equipment  is  not  considered  to  be  returned 
in  good  condition  if  the  equipment  cannot  be 
reused  because  of  clearly  recognized  health 
and  sanitary  reasons,  and  this  fact  is  clearly 
and  conspicuously  disclosed  in  the 
enrollment  agreement. 

(IX)  The  institution  must  assess  no  penalty 
charges  where  the  institution,  as  opposed  to 
the  student,  is  in  error.  Penalty  charges,  such 
as  those  involving  late  registration  fees, 
change-of-schedule  fees,  and  late  payment 
fees,  must  not  be  assessed  if  it  is  determined 
that  the  student  is  not  responsible  for  the 
action  causing  the  charges  to  be  levied. 

(X)  The  institution  must  advise  students 
that  any  notifications  of  withdrawal  or 
cancellation  and  requests  for  refund  must  be 
in  writing  and  addressed  to  the  designated 
institution  officer.  A  student’s  written 
notification  of  withdrawal  or  cancellation 
and  request  for  a  refund  provides  an  accurate 
record  of  transactions  and  also  ensures  that 
the  request  will  be  processed  on  a  timely 
basis.  Acceptance  of  oral  requests  is  an 
undesirable  practice. 

(XI)  The  institution  must  pay  or  credit 
refunds  due  in  accordance  with 
§66a.22(h)(4). 

(XII)  The  institution  must  publicize,  as  a 
part  of  its  dissemination  of  information  on 
charges  and  refunds,  that  an  appeals  process 
exists  for  students  or  parents  who  believe 
that  individual  circumstances  warrant 
exceptions  fi-om  published  policy.  The 
informational  materials  must  include  the 
name,  title,  and  address  of  the  official 
responsible  for  handling  appeals.  Although 
charges  and  refund  policies  should  reflect 
extensive  consideration  of  student  and 
institutional  needs,  it  will  not  be  possible  to 
encompass  in  these  structmes  the  variety  of 
personal  circumstances  that  may  exist  or 
develop.  Institutions  are  required  to  provide 
a  system  of  due  process  to  their  students,  and 
charges  and  refund  policies  are  legitimately 

a  part  of  that  process.  Students  and  parents 
should  be  informed  regularly  of  procedures 
for  requesting  information  concerning 
exceptions  to  published  policies. 


PART  69(^FEDERAL  PELL  GRANT 
PROGRAM 

17.  The  heading  for  part  690  is  revised 
to  read  as  set  forth  above. 

18.  The  authority  citation  for  part  690 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1070a  through  1070a- 
6,  unless  otherwise  noted. 

19.  Section  690.83  is  amend^  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  690.83  Submission  of  reports. 

***** 

(e)  (1)  Notwithstanding  paragraphs 
(a),  (b),  (c)  (1)  or  (2),  or  (d)  of  this 
section,  if  an  institution  demonstrates  to 
the  satisfaction  of  the  Secretary  that  the 
institution  has  provided  Federal  Pell 
Grants  in  accordance  with  this  part  but 
has  not  received  credit  or  payment  for 
those  grants,  the  institution  may  receive 
payment  or  a  reduction  in 
accountability  for  those  grants  in 
accordance  with  paragraph  (e)  of  this 
section. 

(2)  The  institution  must  demonstrate 
that  it  qualifies  for  a  credit  or  payment 
by  means  of  a  finding  contained  in  an 
audit  report  as  initially  submitted  to  the 
Department  that  was  conducted  after 
December  31. 1988  and  timely 
submitted  in  accordance  with  34  CFR 
668.23(c),  with  respect  to  grants  made 
during  the  period  of  that  audit. 

(3)  In  determining  whether  the 
institution  qualifies  for  a  payment  or 
reduction  in  accoimtability,  the 
Secretary  takes  into  accoimt  any 
liabilities  of  the  institution  arising  from 
that  audit  or  any  other  source.  The 
Secretary  collects  those  liabilities  by 
offset  in  accordance  with  34  CFR  part 
30. 

***** 

(Authority:  20  U.S.C.  1070a,  1094, 1226a-l) 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  to  Preamble 

Subparts  A  and  B  of  the  Student  Assistance 
General  Provisions  Regulations 
I.  Academic  Year 

A.  Section  481(d)(2)  of  the  HEA  provides 
that  an  “academic  year”  must  require  a 
minimum  of  30  weeks  of  instruction  time  in 
which  a  student  is  expected  to  complete  at 
least  24  semester  or  trimester  hours  or  36 
quarter  hours  at  an  institution  that  measures 
program  length  in  credit  hours  or  at  least  900 
clock  hours  at  an  institution  that  measures 
program  length  in  clock  hours. 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  How  should  prorations  be  calculated? 
For  example,  if  22  weeks  are  offered,  how 
does  an  institution  determine  the  portion  of 
an  academic  year  that  applies? 
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•  ProcatiOD*  of  an  academic  year  in 
educational  programs  shorter  than  an 
academic  year  should  be  based  solely  on  the 
number  of  credit  or  clock  hours  provided, 
without  regard  to  the  munbw  of  weeks 
required.  Procatlon  should  not  be  used  for 
educational  progruns  of  one  academic  year 
or  longer.  Attempts  to  prorate  the  length  of 
an  ac^emic  year  using  both  weeks  and 
credit  or  clock  hours  would  be  inconsistent 
and  confusing,  because  credit  or  clock  hours 
are  not  always  evenly  distributed  over  the 
calendar  length  of  an  educational  program. 
{Kansas  City] 

•  PtoratioDS  should  be  based  cm  the 
minimtnn  number  of  clock  or  credit  hours 
that  a  full-time  student  in  an  eligible  program 
is  scheduled  to  take  in  an  academic  year. 
Prorations  should  not  be  based  on  the 
number  of  weeks  in  the  academic  year.  A 
minority  opposed  inclusion  of  a  reference  to 
“eligible  program”  in  this  recommendation. 
(Atlantal 

2.  What  is  a  week?  How  should  pcHtions 
of  a  week  be  treated? 

•  A  week  should  include  any  week  during 
a  portion  of  which  the  educational  paocess 
takes  place.  (Kansas  Qt]d 

•  A  mapority  of  partic4>ants  recommended 
that  an  Instructioiud  week  be  defined  in 
terms  of  a  fixed  standard  of  clock  hours  of 
instruction.  Thus,  for  example,  if  regulations 
define  an  Instructional  week  as  the 
completion  of  30  cfock  hours,  a  student  who 
completes  90  clcxdc  hcxirs  of  instruction  in 
two  calendar  weeks  should  be  considered  to 
have  completed  the  equivalent  of  three 
instructional  weeks.  (New  York] 

•  A  %*eek  should  be  defined  as  a  seven-day 
period  that  c:an  begin  on  any  day  of  the  week. 
The  seven-day  periods  cxmtinue  for  30 
periods  of  tin^  (San  Prancnsco] 

•  A  "week”  should  be  defined  as  either 
eacdi  seven-day  period  within  an  enrollment 
period;  or  each  seven-day  period  (within  m 
enrollnoent  pertod)  during  which  any 
instruction  cxxurrecL  (Atlanta] 

3.  What  is  instructional  time?  Should 
pericxis  provided  for  orientation,  testing,  and 
vacation  count? 

•  Instructional  time  diould  be  measured 
on  the  bests  of  calendar  weeks  tiiat  begin  on 
Monday  and  end  on  Sunday.  Instructional 
time  should  consist  of  a  period  of  continuous 
enrollment  beginning  with  the  first  we^  of 
classes  and  ending  writh  the  conclusion  of  the 
period  of  enrollment.  Including  any  normally 
scheduled  breaks  in  the  academic  calendar. 
(Kansas  Qty] 

•  Instructional  time  should  include  time 
spent  reading  and  taking  examinations.  (New 
York] 

•  The  interests  of  stud«its,  institutions, 
and  other  constituents  need  to  be  considered 
in  determining  instructicmal  time.  Some 
participants  recommended  that  the 
deternrination  be  left  to  accrediting  agencies. 
Other  participants  recommended  that  the 
determination  be  left  to  the  Secretary.  (San 
Francisco] 

4.  What  consideraticHi  should  be  given  to 
programs  with  cmidsnsed  class  schedules,  or 
to  wedcend  programs? 

•  Because  in^ructional  time  should  be 
measured  on  the  basis  of  periods  of 
continuous  enrollment,  special  consideration 


for  condensed  schedules  or  weekend 
programs  is  unnecessary.  (Kansas  Qty] 

•  The  interests  of  students.  Institutions, 
and  other  constituents  need  to  be  considered 
in  determining  how  to  treat  condensed 
schedules  and  weekend  programs.  Som« 
participants  recommend^  that  the 
determination  be  left  to  accrediting  agencies. 
Other  participants  recommended  that  the 
determination  be  left  to  the  Secretary.  (San 
FrancLsco] 

•  Omdensed  programs  that  include  the 
equivalent  of  the  workload  of  a  regular 
acade(nic-3rear  program  should  be  crmsidered 
to  meet  the  definition  of  academic  year. 
(Atlanta] 

5.  How  does  the  new  definition  affect  less- 
than-full-time  students? 

•  The  definition  does  not  affect  part-time 
students.  (Kansas  Qty] 

•  A  student  who  completes  fewer  than  the 
required  minimum  number  of  clock  or  credit 
hours  during  the  30-week  period  should  be 
considered  less-than-full-time.  (San 
Francisco] 

•  The  lengtii  of  the  academic  year  is 
irrelevant  to  determining  the  en^lment 
status  of  students.  Enrollment  status  is 
determined  by  the  length  of  time  (in  terms  of 
credit  or  clock  hours)  that  a  student  takes  to 
complete  a  “program.”  (Atlanta] 

n.  Eligible  Program 

A.  Effective  July  1, 1993.  section  481(b) 
and  (c)  of  the  HEA  require  a  proprietary 
institution  of  higher  education  or  a 
postsecondary  vocational  institution  to 
provide  an  eligible  program  of  training  that 
prepares  students  for  gainful  employment  In 
a  recognized  occupation.  Section  481(e)  of 
the  HEA  requires  an  eligible  program  to 
consist  of  at  least  600  clock  hours,  16 
semester  hours,  or  24  quarter  hours  offered 
during  a  minimum  of  15  weeks,  if  the 
program  admits  students  who  have  not 
completed  the  equivalent  of  an  associate 
degree.  An  eligible  program  must  consist  of 
at  least  300  clock  hours,  eight  semester 
hours,  or  12  quarter  hours  offered  during  a 
minimum  of  ten  weeks,  if  the  program  is  an 
undergraduate  program  requiring  the 
equivalent  of  an  associate  degree  for 
admission  or  if  the  program  is  a  graduate  or 
professional  program. 

The  Secretary  is  required  to  develop 
regulations  to  ^termine  the  quality 
educational  programs  of  less  than  600  clock 
hours.  Those  regulations  must,  at  a 
minimum,  require  those  educational 
programs  to  have  verified  completion  and 
placement  rates  of  at  least  70  percent  An 
educationed  program  of  more  than  300  clock 
hours  and  le^  than  600  clock  hours  that 
meets  the  Secretary's  regulations  qualifies  for 
eligibility  under  the  Federal  Family 
Education  Loan  programs  even  if  the 
educational  program  is  not  an  undergraduate 
program  requiring  the  equivalent  of  an 
associate  d^ree  fw  admission,  and  even  if 
the  educational  program  Is  not  a  graduate  or 
professional  program. 

issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  What  is  the  equivalent  of  an  associates 
degree? 


•  An  associates  degree  riiould  be  a  degree 
which  meets  tiie  degree  requirements  of  any 
State  for  an  associate  degree.  [Kansas  Qty] 

•  An  associates  degree  should  represent 
the  completion  of  any  educational  program 
that  meets  State  licensure  requirements  and 
that  equals  at  least  the  length  of  a  typical 
associate  degree  program  (Kansas  Qty] 

•  An  as^iates  degree  riiould  represent 
the  completion  of  any  educaticxial  program 
leading  to  a  vocational  objective  if  the 
program  is  at  least  1,800  clock  hours,  (60  or 
48)  semester  hours,  or  (90  or  64)  quarter 
hours.  (The  variation  in  credit  hours  depends 
on  whether  the  negotiators  decide  to  use  the 
number  of  credits  required  to  earn  an 
associate  degree  or  the  niunber  of  credits 
required  for  completion  of  at  least  two 
academic  years.)  [Kansas  Qty] 

•  An  associates  degree  should  represent 
the  completion  of  an  educational  program 
that  is  at  least  two  academic  years  in  length. 
(Kansas  Qty] 

•  An  associates  degree  should  represent 
the  completion  of  an  educational  program 
leading  to  licensure  in  an  occupation,  if  a 
community  college  offers  an  associate  degree 
pn^ram  that  occupation.  (Kansas  Qty] 

•  An  associates  degree  should  be 
detwmined  by  the  professional  judgment  of 
the  Secretary.  [Kansas  Qty] 

•  An  associates  degree  should  be 
determined  by  an  institution’s  State  licensing 
agency.  [Kansas  Qty] 

•  An  associates  degree  should  consist  of 
previous  training  in  the  same  field  of  study 
as  that  for  which  the  eligible  program 
prepares  training.  (Kansas  Qty) 

•  An  associates  degree  abo^d,  for 
occupations  with  apprenticeship  programs, 
require  the  completion  of  five-year 
apprenticeship  programs.  (Kaiuus  Qty] 

•  An  associates  degree  should  represent 
the  completion  of  the  equivaluit  of  two  years 
of  successful  academic  work  in  a 
postsecondary  environment  or  a  professional 
license  that  required  a  specific  period  of 
training  and  perh^M  work  experience.  [New 
York] 

•  An  associates  degree  should  represent 
the  completion  of  the  equivalent  of  at  least 
two  academic  years  of  study,  subject  to 
compliance  with  applicable  State  laws  and 
regulations.  (San  Francisco] 

•  An  associates  degree  should  represent 
the  completion  of  60  semester  hours  or  the 
equivalent.  (Atlanta] 

2.  What  are  other  measures  of  “quality”  for 
programs  of  less  than  600  hours? 

•  An  educational  program  should  be 
considered  to  satisfy  the  Secretary’s  quality 
measures  if  a  program  that  prepares  students 
for  State  licensure  in  an  occupation;  a 
progrun  that  prepares  students  for 
certification  by  a  nationally  recognized 
professional  or  industry  association;  or  a 
program  that  is  approv^  by  a  nationally 
recognized  accrediting  agency  or  association. 
(Kansas  Qty] 

•  No  adtfitional  measures  should  be 
included.  (New  York,  Atlanta) 

3.  How  should  the  required  job  placement 
and  graduation  rates  be  calculated?  How 
often  should  the  rates  be  calculated? 

•  The  methodology  and  timing  for  the 
calculations  should  be  Identical  to  those 
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required  under  the  Carl  D.  Perkins  Vocational 
and  Applied  Technology  Education  Act  and 
the  Btudent  Right-to-Know  and  Campus 
Security  Act  [Kansas  City] 

•  Calculation  of  completion  rates  should 
be  based  on  the  formula  used  under  the 
Student  Right-to-Know  and  Campus  Security 
Act,  except  that  the  calculation  should  not 
include  time-specific  constraints.  [New  York] 

•  Calculation  of  placement  rates  should  be 
based  on  the  formula  used  under  the  Student 
Right-to-Know  and  Campus  Security  Act, 
except  that  only  completers  should  be 
counted  in  the  denominator.  No  time  frame 
should  be  used  in  the  calculation.  [New 
York] 

•  Regulations  should  define  completion 
rate,  graduation  rate,  and  full-time 
employment  (which  should  specify  a  period 
of  time  in  a  job).  [San  Francisco] 

•  Calculations  should  be  based  over  a  two- 
three  year  period  to  reflect  long-term  trends 
and  avert  the  adverse  impact  of  short-term 
problems  such  as  those  caused  by  economic 
conditions.  Institutions  that  fall  below  the 
minimum  rates  ought  to  be  provided  appeal 
procedures.  [San  Francisco] 

•  Because  there  are  many  State  regulations 
and  accrediting  agency  standards  governing 
this  area,  institutions  should  be  allowed  to 
follow  the  most  restrictive  ones.  Institutions 
following  the  most  restrictive  regulations  and 
standards  should  not  be  required  to  maintain 
multiple  sets  of  documentation 
demonstrating  compliance  with  a  variety  of 
regulations  and  standards.  [San  Francisco] 

•  The  cohort  for  calculation  of  placement 
rates  should  include  placement  in  jobs 
related  to  the  occupation  for  which  students 
are  trained.  [San  Francisco] 

•  In  calculating  placement  rates,  students 
should  be  counted  as  employed  if  they  obtain 
jobs  within  180  days  of  graduation.  Students 
should  be  counted  as  employed  if  they  obtain 
jobs  in  the  field  for  which  they  were  trained 
or  a  related  field.  Students  (such  as  those  in 
continuing  education  or  in  the  military)  who 
are  not  looking  for  a  job  should  be  excluded 
from  the  calculation.  The  calculation  should 
be  based  on  a  percentage  of  graduates. 
Incarcerated  or  physically  incapacitated 
students  should  be  excluded  from  the 
calculation.  [Atlanta] 

4.  What  documentation  is  required  to 
support  the  institution’s  completion  and  job 
placement  rates? 

•  Documentation  should  be  identical  to 
that  required  under  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  and  the  Student  Ri^t-to- 
Know  and  Campus  Security  Act.  [Kansas 
City] 

•  Documentation  should  be  any 
documentation  required  by  the  institution's 
State  or  accrediting  agency.  The  rates  can  be 
verified  through  required  compliance  audits. 
[New  York] 

Calculations  should  be  included  in  the 
Fiscal  Operations  Report  and  Application  to 
Participate  (FISAP)  for  the  campus-based 
programs.  The  time-frame  for  reporting  this 
data  should  be  relatively  short,  to  ensure  that 
the  data  is  relevant.  [San  Francisco] 

•  A  student's  placement  information 
should  be  maintained  in  each  student’s  file. 
Placement  information  should  be  available 
for  the  purposes  of  audits.  [San  Francisco] 


•  Institutions  should  maintain 
employment  records  on  file  to  confirm 
placements.  Employment  records  should  not 
be  submitted  to  the  Department  of  Education. 
[Atlanta] 

ni.  Program  Participation  Agreement 

A.  Section  487(a)(5]  requires  an  institution 
to  provide  assurances  that  the  institution  will 
provide,  upon  request  and  in  a  timely 
fashion,  information  relating  to  its 
administrative  capability  and  financial 
responsibility  to  the  Ser^tary,  the  designated 
State  postsecondary  review  entity  designated 
under  subpart  1  of  part  H  of  Title  IV  of  the 
HEA,  the  appropriate  guaranty  agency,  and 
accrediting  agency  or  association. 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  How  should  agencies  obtain  this 
information  from  institutions? 

•  Other  agencies  should  obtain  the 
information  through  IPEDS  or  accrediting 
agency  annual  reports.  [San  Francisco] 

•  Requests  should  be  made  in  writing  to 
the  Chief  Executive  Officer  and  the  Chief 
Financial  Officer  of  the  institution.  [Kansas 
City] 

2.  Should  there  be  a  standard  information¬ 
sharing  format? 

•  There  should  be  a  standard  information 
sharing  format  provided  that  the  institution 
is  allowed  to  report  using  its  accounting 
system.  [Kansas  City] 

•  There  needs  to  be  a  standard  information 
sharing  format  that  can  be  completed  readily 
and  corresponds  to  the  institution’s  fiscal 
year.  [New  York] 

•  The  Department  should  provide  a  single 
form  that  can  be  used  for  all  agencies. 
[Atlanta] 

B.  Section  487(a)(8)(B)  requires  institutions 
that  advertise  job  placement  rates  to  make 
available  to  prospective  students  relevant 
State  licensing  requirements  for  any  job  for 
which  the  course  of  instruction  is  designed 
to  prepare  the  student. 

Issues  that  the  community  was  asked  to 
address  and  the  communit^s  views: 

1.  How  often  should  institutions  be 
required  to  update  licensing  data? 

•  Institutions  should  update  the  data 
whenever  State  licensing  agencies  require 
that  updates  or  regulation  must  occur.  (San 
Francisco,  Kansas  Qty.  Atlanta] 

•  Information  always  needs  to  be  ciurent. 
[New  York] 

2.  Should  there  be  a  standard  format  for 
providing  this  information  to  prospective 
students? 

•  A  typical  brochure  should  be  used  to 
convey  information  to  students.  [San 
Francisco] 

•  There  should  not  be  a  standard  format 
for  providing  this  information  to  prospective 
students.  [Kansas  City,  New  York,  Atlanta] 

•  The  institution  should  use  the  States 
required  format  for  providing  consumer  data 
to  students.  If  the  Secretary  requires 
additional  information,  the  information 
should  be  consistent  with  the  formats  that 
the  institution  already  uses.  [Kansas  City] 

Q  Section  487(a)(13)  provides  that  an 
institution  may  not  deny  Federal  financial 
aid  to  an  eligible  student  because  the  student 
is  studying  abroad  in  a  program  approved  for 
credit  by  the  home  institution. 


Issues  that  the  community  was  asked  to 
address  and  the  communitys  views: 

1.  Should  a  consortium  agreement  be 
required? 

•  A  consortium  agreement  should  not  be 
required.  [Kansas  City,  San  Francisco] 

•  A  consortium  agreement  should  be  used 
for  pre-approved  work.  Institutions  need  to 
ensure  that  two  institutions  are  not  giving  aid 
at  the  same  time.  [New  York] 

•  A  consortium  agreement  should  be 
required  if  the  student  is  paying  tuition  at  the 
home  institution  and  a  second  institution  is 
involved.  Otherwise  no  consortium 
agreement  should  be  required.  [Atlanta] 

2.  Does  the  study-abroad  program  have  to 
be  part  of  the  student’s  program  at  the  home 
institution? 

•  The  study  abroad  program  need  not  be 
a  part  of  the  student’s  program  at  the  home 
institution,  but  must  count  toward  a  degree 
at  the  institution.  [Kansas  City] 

•  The  study  abroad  program  should  be  a 
part  of  the  student’s  home  program.  [San 
Francisco,  Atlanta] 

•  An  institution  should  not  be  obligated  to 
enter  into  an  agreement  with  a  student  who 
wants  to  study  abroad.  (New  York] 

3.  How  should  the  term  “approved  for 
credit”  be  defined? 

•  The  term  “approved  for  credit”  should 
mean  that  credits  are  fully  transferable 
(accepted  for  credit)  into  an  eligible  program 
ofier^  by  the  home  institution.  [Kansas  City] 

•  “Approved  for  credit”  should  mean  used 
toward  a  degree  as  defined  by  the  institution. 
[San  Francisco] 

•  "Approved  for  credit”  should  mean  that 
it  is  determined  in  advance  that  the  credit  is 
accepted  at  the  home  institution.  [Atlanta] 

4.  Should  a  standard  format  be  developed 
for  institutions  to  report  study  abroad 
programs? 

•  A  standard  format  for  institutions  to 
report  study  abroad  programs  is  not  needed. 

It  does  not  appear  that  any  reporting  is 
required.  [Kansas  City,  New  York,  ^n 
Francisco,  Atlanta] 

D.  Section  487(a)(14)(A)  requires  a  new 
institution  or  an  institution  that  undergoes  a 
change  of  ownership  or  changes  its  status  as 
a  parent  or  subordinate  institution  to  develop 
a  Default  Management  Plan  to  participate  in 
the  FFEL  program.  The  Secretary  must 
approve  the  plan  and  the  plan  must  be 
implemented  for  two  years  after  the 
institution  is  initially  certified  as  an  eligible 
institution  or  for  two  years  after  its  change 
of  ownership  or  status. 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  Should  the  criteria  in  Appendix  D  of 
current  regulations  be  used  as  the  basis  for 
the  Secretary’s  approval  of  default  plans? 

•  Unless  otherwise  required,  an  institution 
should  use  Appendix  D  or  submit  any  other 
approved  default  management  plan.  [Kansas 
City,  Atlanta] 

•  If  a  new  institution  uses  Appendix  D,  it 
is  subject  to  things  it  can’t  do  as  a  new 
institution.  What  is  in  Appendix  D  that  isn’t 
in  the  new  regulations  already?  New 
institutions  will  certify  that  they  will  adopt 
the  stipulated  plan  they  have  in  place  (that 
has  approval  ^m  the  appropriate  State  and 
or  accrediting  body.)  [New  York] 
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2.  Should  there  be  other  criteria? 

•  Other  criteria  should  include:  a)  more 
follow  up  once  the  student  leaves  the 
institution;  and  b)  additional  cooperation 
with  all  partners  in  the  program,  i.e.,  lenders, 
institutions,  and  secondary  markets.  The 
Department  should  reassess  the  method  for 
determining  cohort  default  rate.  It  is  not  fair 
for  most  institutions.  [San  Francisco] 

•  No  other  criteria  is  needed.  [Atlanta] 

E.  Section  487(a)(18)(A)  requires  an 
institution  that  offers  athletically-related 
student  aid  to  compile  annually  data  on 
expenses  and  revenues  of  athletic  activities 
and  expenses  and  revenues  of  the  institution. 

1.  How  should  the  terms  “revenues”  and 
“expenses"  be  defined? 

•  There  should  be  coordination  with 
NCAA  regulations  and  audit  guides.  [San 
Francisco] 

•  Institutions  should  be  allowed  to  use  the 
accounting  principles  and  terms  they  are 
currently  using  to  define  “revenues”  and 
“expenses.”  [Kansas  City] 

F.  Section  487(a)(19)  provides  that  if  a 
student  is  unable  to  meet  his  or  her  financial 
obligation  to  the  institution  because  of  a 
delay  in  the  disbursement  of  proceeds  of  a 
Title  IV,  HEA  program  loan  (due  to 
compliance  with  Title  IV  requirements  or 
delays  attributable  to  the  institution),  the 
institution  may  not  penalize  the  student  in 
any  way,  including  assessing  a  late  fee; 
denying  the  student  access  to  class,  the 
library,  or  other  fecilities;  or  requiring  that 
the  student  borrow  additional  funds. 

1.  How  should  the  term  “denial  of  access 
to  classes”  be  interpreted? 

•  “Denial  of  access”  should  mean  the 
student  is  not  given  access  to  equipment  or 
supplies.  [San  Francisco] 

2.  What  should  be  considered  as  a 
condition  to  meet  the  definition  of  a  “delay 
in  the  delivery  of  proceeds?” 

•  This  section  should  not  apply  to:  1) 
delays  by  lenders  or  guarantors  in  delivering 
loan  proceeds  which  are  not  caused  by  the 
necessity  of  complying  with  Title  IV 
requirements;  and  2)  delays  attributable  to 
the  student’s  not  providing  information  by 
known,  published,  or  noticed  deadlines,  that 
the  institution,  lender,  or  guarantor  must 
have  in  order  to  comply  with  Title  IV 
requirements.  (Example.  IRS  1040  forms  for 
veriHcation.) 

The  Secretary  should  regulate  in  such  a 
way  that  it  is  clear  that  institutions  may 
charge  reasonable  interest  on  unpaid  bills 
where  the  delay  in  Title  IV  delivery  is 
attributed  to  the  student  or  an  agency  other 
than  the  institution.  [Kansas  City] 

•  This  section  does  not  address  delays  for 
which  the  student  has  not  met  public 
deadlines  or  p>erformed  all  obligations 
necessary  to  ensure  the  delivery  of  timely 
aid.  [Kansas  City] 

•  If  the  student  does  not  provide 
documents,  it  is  not  applicable.  It  should 
relate  only  to  a  30  day  delayed  disbursement. 
[Atlanta] 

•  No  constraints  should  be  put  on  a 
student  for  the  delay  of  that  portion  of  tuition 
covered  by  the  hrst-time  Sta^ord  loan  or  in 
the  case  of  institutional  delay.  [New  York] 

•  Consideration  should  be  given  to  the 
laws  of  various  states  since  they  diR^er  as  to 


when  a  student  must  meet  his  or  her 
financial  obligation  at  an  institution.  [San 
Francisco] 

3.  If  a  delay  is  caused  by  the  lender  or 
institution  can  the  guarantee  agency  take 
actions  that  are  prohibited  under  other 
circumstances? 

•  No,  a  guaranty  agency  should  not  be 
allowed  to  take  action  if  the  delay  is  caused 
by  the  lender  or  institution.  [New  York] 

•  G.  Section  487(a)(20)  prohibits  an 
institution  from  paying  a  commission,  bonus 
or  other  incentive  payment  based  directly  or 
indirectly  on  success  in  securing  enrollments 
or  financial  aid  to  any  person  or  entity 
engaged  in  any  student  recruiting  or 
admission  activities  or  in  making  decisions 
regarding  the  awarding  of  student  financial 
assistance. 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  How  should  the  Department  determine 
that  an  institution  is  not  providing 
commissions,  bonuses,  and  other  incentive 
payments? 

•  Compliance  should  be  determined 
through  the  audit  process.  Auditors  check 
employment  and  payroll  records.  [San 
Francisco,  Atlanta] 

2.  If  an  institution  awards  merit  pay  to 
salaried  employees  in  increments  as  the 
student  successfully  completes  portions  of 
the  course,  graduates,  or  gets  placed  in  a  job, 
would  the  institution  be  in  compliance? 

•  Institutions  should  be  allowed  to  provide 
merit  incentives  to  employees  as  long  as  it 
cannot  be  attached  to  the  enrollment  process 
(i.e.,  servicing  retaining,  and  placing  students 
after  the  first  day  of  class  at  the  institution.) 
[Kansas  City] 

Salaried  employees  should  be  rewarded  for 
retention.  Any  compensation  (non-salaried) 
for  the  enrollment  of  financial  aid  students 
is  illegal.  There  appears  to  be  opposition  to 
compensating  for  the  “warm  body  count” 
and  financial  aid  packages,  but  it  does  seem 
that  the  statute  allows  for  a  legitimate  basis 
for  compensation  above  base  salary  for  areas 
such  as  retention,  however  deHned,  and/or 
completion  rates.  [New  York] 

•  As  the  intent  appears  to  be  elimination 
of  head  count  recruitment  conunissions, 
bonuses  on  merit  pay  may  be  made  as  long 
as  they  are  not  made  solely  as  the  basis  of 
recruitment  of  the  student.  The  Department 
should  define  who  is  an  employee.  [Atlanta] 

•  The  institution  would  be  in  compliance 
if  an  institution  awards  merit  pay  to  salaried 
employees  in  increments  as  the  student 
successfully  completes  portions  or  the 
course,  graduates,  or  gets  placed  in  a  job. 
[Kansas  City] 

IV.  Annual  Audits 

A.  The  Secretary  is  authorized  to  prescribe 
regulations  for  institutional  and  third-party 
servicer  audits.  Section  487(c)(l)(A)(i) 
requires  an  annual  audit  of  the  financial 
condition  of  the  institution  in  its  entirety  and 
an  annual  audit  of  the  institution’s 
compliance  with  the  requirements  governing 
the  'Title  TV  programs.  The  institution  must 
make  these  audits  available  to  cognizant 
guaranty  agencies,  eligible  lenders.  State 
agencies,  and  the  State  review  entities 
designated  under  subpart  1  of  part  H  of  Title 
IV  of  the  HEA. 


Issues  that  the  community  was  asked  to 
address  and  the  communitys  views: 

1.  To  what  extent,  if  any,  should  the 
annual  audit  requirement  be  waived  or 
limited?  Should  this  requirement  for  annual 
audits  be  waived  for  institutions 
participating  in  the  Quality  Assurance 
Program? 

•  Annual  financial  audit  should  be  waived 
in  all  instances  except  in  the  case  of  new 
institutions,  institutions  undergoing  a  change 
in  ownership,  institutions  with  a  cohort 
default  rate  in  excess  of  25  percent  for  one 
year,  and  institutions  that  did  not  satisfy  all 
factors  of  financial  responsibility  in  their 
most  recent  financial  statement  issued  to  the 
Department.  Furthermore,  institutions  would 
be  required  to  submit  no  more  than  two 
consecutive  annual  audits  before  being 
considered  released  from  the  annual  audit 
requirement. 

Annual  compliance  audit  should  be 
waived  for  all  institutions  except  in  the  case 
of  new  institutions,  institutions  undergoing  a 
change  of  ownership,  and  institutions  which 
have  undergone  a  compliance  audit  within 
the  past  three  years  which  resulted  in  Title 
IV  liabilities  in  excess  of  one  percent  of  Title 
IV  funds  disbursed. 

A  further  suggestion  was  made  to  truncate 
the  audit  requirements  if  the  Secretary 
continues  to  require  an  annual  audit.  A 
minority  of  the  group  felt  that  annual  audits, 
both  financial  and  compliance,  should  be 
required  and  not  waived.  Those  institutions 
that  meet  quality  assurance  criteria  would  be 
required  to  submit  a  short  form  audit  on  a 
biaimual  basis.  [Atlanta] 

•  No  further  burden  should  be  placed  on 
institutions  than  their  State  already  requires 
or  than  the  IRS  requires  of  them.  If  someone 
else  wants  the  audit,  the  Department  should 
be  responsible  for  distributing  them.  There 
should  be  diminishing  filing  requirements 
based  upon  performance  evaluation  factors 
and  general  longevify'  of  Institutions  to 
exempt  an  institution  from  an  annual  audit. 
A  minority  suggested  that  pledged  assets  be 
accepted  at  some  level  in  lieu  of  a  certified 
annual  audit.  [New  York] 

•  The  annual  audit  requirement  could  be 
waived  in  certain  areas,  e.g.,  the  institution 
could  be  exempt  from  the  student 
compliance  components  but  not  from  a 
financial  audit  if  the  institution  is  in  the 
quality  assurance  program.  [San  Francisco] 

•  The  Department  should  develop  a  set  of 
guidelines  that  would  permit  exemptions. 
[Atlanta] 

2.  How  should  guaranty  agencies,  lenders, 
and  other  parties  request  audit  information 
finm  institutions? 

•  An  audit  correction  action  plan  should 
be  sent  to  guaranty  agencies  and  lenders. 
Requests  should  be  in  writing  with 
explanations  of  why  the  request  is  made. 
Freedom  of  Information  Act  procedures 
could  be  used.  Requests  should  be  made  to 
the  appropriate  official  on  campus. 
Information  may  not  be  given  to  any  third- 
party  without  the  approval  of  the  institution. 
(San  Francisco] 

•  Requests  should  be  in  writing  to  the 
Chief  Executive  Officer  and  the  Chief 
Financial  Officer.  A  minority  of  the  group 
believed  that  all  requests  should  be  made  in 
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writing  to  the  Chief  Financial  Officer  only. 
[Kansas  City] 

•  Institutions  should  be  notified  of  any 
requests  for  information  and  when 
information  is  released  to  appropriate 
agencies.  The  information  should  be  released 
only  to  the  parties  already  listed  in  the 
statute.  (Kansas  City] 

•  Information  should  be  provided  to 
guaranty  agencies,  lenders,  and  other  parties 
upon  request  [Atlanta] 

B.  In  matters  not  governed  by  speciBc 
provisions,  section  487(c)(1)(B)  provides  for 
the  establishment  of  standards  of  financial 
responsibility  and  administrative  capability 
that  include  any  matter  the  Secretary  deems 
necessary  for  the  sound  administration  of  the 
financial  aid  programs  (such  as  the  pertinent 
actions  of  any  owner,  shareholder,  or  person 
exercising  control  over  an  eligible 
institution.) 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  What  other  administrative  capability  or 
financial  responsibility  standards  should  be 
considered? 

•  Agencies  other  than  the  Department  that 
are  permitted  to  request  the  same  information 
should  only  be  allowed  to  request  documents 
used  by  the  Department  [New  York] 

•  No  other  standards  of  financial 
responsibility  should  be  considered.  [Kansas 
Qty,  San  Francisco] 

V.  Institutional  Refund  Policy 

Section  484B(b)(2)  requires  that  each 
institution  participating  in  any  Title  IV,  HEA 
program  shall  have  a  fiiir  and  equitable 
refund  policy  under  which  the  institution 
refunds  imeamed  tuition,  fees,  room  and 
board,  and  other  charges,  to  a  student  who 
received  Title  IV  assistance  (including 
Federal  PLUS  loans  received  on  the  student’s 
behalf)  for  a  student  who  does  not  register  for 
the  period  of  attendance  for  which  assistance 
was  intended  or  withdraws  or  otherwise  fails 
to  complete  the  period  of  eiuollment  for 
which  assistance  is  provided. 

An  institution’s  refund  policy  is 
considered  to  be  foir  and  equitable  if  the 
policy  provides  for  a  refund  in  an  amovmt  of 
at  least  the  largest  of  the  amounts  provided 
under — 

(1)  The  requirements  of  applicable  State 
law; 

(2)  The  specific  refund  standards 
established  by  the  institution’s  nationally 
recognized  accrediting  agency  if  those 
standards  are  approv^  by  the  Secretary; 

(3)  The  pro  rata  refund  calculation 
described  in  the  statute  for  any  student 
whose  withdrawal  date  is  on  or  before  the  60 
percent  point  in  time  in  the  period  of 
enrollment  for  which  the  student  has  been 
charged. 

The  term  “pro  rata  refund,”  means  a 
refund  by  the  institution  to  a  student 
attending  that  institution  for  the  first  time  of 
not  less  than  that  portion  of  the  tuition,  fees, 
room,  board,  and  other  charges  assessed  the 
student  by  the  institution  equal  to  the  portion 
of  the  period  of  enrollment  for  which  ^e 
student  has  been  charged  that  remains  on  the 
last  recorded  day  of  attendance  by  the 
student,  rounded  downward  to  the  nearest  10 
percent  of  that  period,  less  any  unpaid 
charges  owed  by  the  student  for  the  period 


of  enrollment  for  which  the  student  has  been 
charged,  and  less  a  reasonable  a  dministrative 
fee  not  to  exceed  the  lesser  of  five  percent  of 
the  tuition,  fees,  room  and  board,  and  other 
charges  assessed  the  student,  or  $100. 

“The  portion  of  the  period  of  enrollment 
for  which  the  student  has  been  charged  that 
remains,”  is  determined — 

(1)  In  the  case  of  an  educational  program 
that  is  measured  in  credit  hours,  by  dividing 
the  total  number  of  weeks  comprising  the 
period  of  enrollment  for  which  the  student 
has  been  charged  into  the  number  of  weeks 
remaining  in  that  period  as  of  the  last 
recorded  day  of  attendance  by  the  student; 

(2)  In  the  case  of  an  educational  program 
that  is  measured  in  clock  hours,  by  dividing 
the  total  number  of  clock  hours  comprising 
the  period  of  enrollment  for  which  the 
student  has  been  charged  into  the  number  of 
clock  hours  remaining  to  be  completed  by  the 
student  in  that  period  as  of  the  last  recorded 
day  of  attendance  by  the  student;  and 

(3)  In  the  case  of  a  correspondence 
program,  by  dividing'the  total  number  of 
lessons  comprising  ^e  period  of  enrollment 
for  which  the  student  has  been  charged  into 
the  number  of  lessons  not  submitted  by  the 
student. 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  How  should  the  “60  percent  point  in 
time”  be  determined?  Should  this  be  based 
on  scheduled  time  in  the  program  or  actual 
attendance? 

•  The  “60  percent  point  in  time”  should 
be  based  on  s^eduled  time  in  the  program, 
not  on  actual  attendance.  [Kansas  City,  San 
Francisco,  Atlanta] 

•  In  the  absence  of  formal  withdrawal  by 
the  student,  it  is  up  to  the  institution  to 
devise  a  mechanism  to  determine  the  last 
date  of  attendance.  [Kansas  City] 

2.  How  should  the  term  “student  who  is 
attending  the  institution  for  the  first  time”  be 
defined?  Should  this  mean  the  first  time  ever 
or  the  first  time  at  the  institution? 

•  Only  first  year,  first-time  students  should 
be  considered  “first  time.”  [San  Francisco] 

•  “A  student  who  is  attending  such 
institution  for  the  first  time”  should  be 
defined  as  the  first  time  ever  rather  than  the 
first  time  at  an  institution.  Some  attendees 
favored  defining  “first  time”  as  the  first  time 
at  the  institution.  Pro  ration  should  continue 
until  the  student  finishes  his  or  her  first 
period  of  enrollment  for  which  they  have 
been  charged,  or  until  the  student  has 
withdrawn  from  that  term,  class,  or  program 
for  which  they  have  been  charged.  If  the 
student  re-enters  the  institution,  they  would 
not  be  considered  a  first  time  student. 

[Kansas  City] 

•  “First-time  student”  is  a  student  at  that 
particular  institution  in  their  first  scheduled 
period  of  enrollment  for  which  the  student 
has  been  charged.  [New  York,  Atlanta] 

•  “First-time  student”  should  be  defined 
as  a  student  enrolled  for  the  first  time  at  the 
institution  in  an  eligible  program.  [Atlanta] 

•  The  regulations  should  not  determine  a 
minimum  program  length  to  consider  a 
student  as  attending  at  a  prior  institution  or 
current  institution.  [Kansas  Qty] 

•  If  a  student  enrolls  for  any  period  of 
time,  drops  out,  then  returns,  they  are  not 


considered  enrolled  for  the  first  time  for  the 
second  enrollment  period.  If  standard  terms 
of  enrollment  are  used,  the  student  should  be 
considered  first  time  for  the  first  term  of 
enrollment  for  which  they  were  charged.  If 
standard  terms  are  not  used,  the  lesser  of  60 
percent  of  the  first  academic  year  or  60 
percent  of  the  program  should  be  used. 
[Atlanta] 

3.  How  should  the  term  “period  of 
enrollment  for  which  the  student  has  been 
charged"  be  defined? 

•  The  term  “period  of  emollment  for 
which  the  student  has  been  charged”  should 
be  left  to  the  institution  to  define  based  on 
scheduled  time.  [New  York] 

•  The  “period  of  enrollment  for  which  the 
student  has  been  charged”  should  be  defined 
based  on  full  charges  for  the  increment  of  the 
enrollment  period  defined  by  the  institution 
as  the  “period  for  charges.”  [Kansas  Qty] 

•  The  “period  of  enrollment  for  which  the 
student  has  been  charged”  should  be  defined 
as  the  length  of  time  for  which  the  student 
was  initially  charged.  For  example,  for  an 
institution  that  clurges  by  semester,  the  first 
semester  the  student  was  charged  is  the 
relevant  period  of  enrollment.  [Atlanta] 

•  The  “period  of  enrollment  for  which  the 
student  has  been  charged”  should  be  defined 
as  a  minimum  of  one  academic  term,  quarter, 
or  semester  or.  for  clock  hour  institutions,  as 
a  minimum  of  one-third  of  an  academic  year. 
If  the  institution  charges  for  a  full  program, 
the  length  of  the  program  should  be  defined 
as  an  academic  perii^.  [Kansas  Qty] 

•  The  “period  of  enrollment  for  which  the 
student  has  been  charged”  should  be  defined 
as  the  length  for  which  a  student  would  be 
eligible  to  receive  Title  FV  assistance.  [San 
Francisco] 

4.  Should  the  regulations  address  specific 
requirements  regarding  the  treatment  of 
equipment  or  brok  costs  to  be  included  in 
pro  rata  refund  calculations? 

•  Books  and  supplies  should  be  excluded 
from  the  pro  rata  calculation.  Only  fees  for 
services  rendered  over  time,  e.g.,  lab  fees, 
should  be  included.  Exclude  “up  front”  fees 
(application)  and  books,  supplies,  and 
equipment  up  to  a  certain  dollar  amount. 
There  is  a  difference  between  a  service  fee 
and  a  purchase  of  supplies,  equipment,  and 
books.  Purchases  should  be  excluded.  [New 
York] 

•  The  regulations  should  state  that 
equipment,  books  supplies,  telephone 
charges,  parking  fines,  etc.  should  not  be 
included  with  pro  rata  requirements.  [Kansas 
Qty,  Atlanta] 

•  Charges  for  equipment,  instructional 
materials,  etc.  should  not  be  included  in  the 
calculation  for  refund  purposes  if  separately 
charged  by  the  institution.  [San  Francisco] 

•  If  books  and  supplies  are  provided  by  the 
institution  and  the  institution  has  delivered 
the  books  and  supplies  to  the  student,  the 
boolrs  and  supplies  should  be  excluded  from 
the  pro  rata  refund  p>olicy.  [Kansas  Qty] 

•  Certain  fees  assessed  by  the  institution 
should  be  included  in  the  pro  rata  refund 
where  the  students  do  not  realize  the  benefits 
over  the  enrollment  period  to  include  one 
time  charges,  i.e..  application  fee,  orientation 
charges,  testing  fees,  and  deferred  pa)rment 
fees.  Other  charges  assessed  by  the 
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institution  should  be  excluded  from  the  pro 
rata  refund  when  the  student  does  not  realize 
the  benefit  over  the  enrollment  period  to 
include  hnes,  penalties,  and  individual 
charges  (i.e.,  parking  fines,  and  health  center 
charges.)  Books  and  supplies  should  not  be 
Included  in  pro  rata  refund  unless  they  are 
considered  a  mandatory  charge  by  the 
institution  (i.e,  not  when  the  student  has  the 
option  of  buying  from  the  institution  or  some 
other  source.)  (Atlanta) 

•  If  all  equipment  and  books  are  purchased 
at  one  time  or  issued  to  the  student  before 

he  or  she  terminates  his  or  her  enrollment, 
the  cost  should  be  included  in  the  refund. 

The  institution  should  charge  the  whole 
amount  which  is  not  returnable.  Equipment 
must  be  returned  and  able  to  be  used  again. 

If  equipment  has  not  yet  been  issued,  the 
student  would  be  eligible  for  a  100  percent 
refund.  (San  Francisco] 

5.  Should  the  regulations  address  a  time 
frame  for  student  refunds?  Should  the 
regulations  have  a  minimum  program  length 
that  a  student  must  complete  before  the 
student  will  not  be  considered  to  be 
attending  “for  the  first  time?” 

•  The  time  frame  for  all  refunds  should  be 
uniformly  60  days  from  the  date  the 
institution  becomes  aware  that  a  student  has 
withdrawn.  (San  Francisco] 

•  The  regulations  should  indicate  the  time 
frame  for  issuing  student  refunds  to  be  the 
same  as  current  refund  requirements-  within 
60  days  of  determination  that  a  refund  is  in 
order.  (Kansas  City] 

•  Refunds  should  be  made  30  days  from 
date  of  determination.  (San  Francisco] 

•  Regulations  should  not  address  a  time 
frame  for  refunds  since  it  is  already 
addressed  by  the  State  or  accrediting 
agencies.  (Atlanta] 

6.  Should  the  regulations  address  how 
institutions  will  account  for  credit  balances? 
Should  these  funds  be  kept  in  a  restrictive 
account  rather  than  the  institution’s  general 
operating  account? 

•  The  regulations  should  not  address  how 
institutions  account  for  credit  balances  nor 
restrictive  or  general  op>erating  accounts.  A 
minority  of  the  group  felt  that  students  with 
a  baccalaureate  degree  should  be  exempt 
from  the  language.  (Kansas  City] 

•  The  group  recommends  that  regulations 
remain  silent  on  the  method  by  which 
institutions  account  for  credit  balances.  (San 
Francisco,  Atlanta] 

•  After  all  returns  have  been  made  to  the 
Federal  program  from  which  the  funds  came, 
there  should  be  a  reasonable  period  of  time 
for  the  student  to  request  his  account  balance 
if  there  are  educational  costs  outstanding. 
(San  Francisco] 

7.  Since  the  statute  would  imply  than  an 
institution  is  required  to  calculate  all  three 
policies  and  make  the  payment  on  the  one 
most  generous,  should  the  institution  be 
allowed  to  determine  which  is  generally  most 
generous  an  make  that  the  official  refund 
policy? 

•  Institutions  should  be  allowed  to 
determine  the  refund  policy  that  is  generally 
most  generous  and  use  that  policy. 
Institutions  would  define  “generally  most 
generous.”  (Kansas  City,  San  Francisco, 
Atlanta] 


•  The  Department  should  issue  guidelines 
for  institutions  to  use  in  determining  which 
method  to  use.  If  the  institutions  use  average 
costs  in  awarding  and  packaging,  average 
costs  should  be  used  in  refunds.  (San 
Francisco] 

•  Institutions  should  not  be  allowed  to 
determine  which  refund  is  “generally  most 
generous.”  This  is  inconsistent  with  the 
statute.  The  statute  does,  however,  permit 
institution  to  develop  an  algorithm  that 
integrates  the  three  refund  policies  and 
yields  the  calculation  “most  generous”  to 
each  individual  student.  The  requirements 
should  apply  only  to  the  calculation  of 
refunds  for  students  who  are  recipients  of 
financial  aid  under  Title  IV.  (Kansas  City] 

8.  How  should  “fair  and  equitable”  be 
defined? 

•  Fair  and  equitable”  should  be  defined  as 
most  generous  to  the  student.  (San  Francisco] 

•  It  is  not  necessary  to  define  “fair  and 
equitable”  separately  from  the  requirements 
of  the  statute  and  the  regulations.  The 
Student  Commission  addresses  adequately 
the  definition  of  “fair  and  equitable.”  (Kamsas 
City,  Atlanta] 

•  The  statutory  mandates  requiring  pro 
rata  refund  should  be  viewed  as  a  limitation 
and  not  as  an  example  for  the  purposes  of 
Title  IV  refund  only.  (Kansas  City] 

VI.  Student  Consumerism  Requirements 
A.  Under  section  485(a),  additional 
provisions  have  been  added  to  the  list  of 
information  an  institution  must  disclose, 
upon  request,  to  students  and  prospective 
students  as  part  of  the  student  consumerism 
requirements. 

The  institution’s  refund  policy  must 
identify  that  refunds  will  be  credited  in  the 
following  order: 

(a)  To  outstanding  balances  on  Federal 
Family  Education  Loans; 

(b)  To  outstanding  balances  on  Federal 
Direct  Loans; 

(c)  To  outstanding  balances  on  Federal 
Perkins  Loans; 

(d)  To  awards  under  Federal  Pell  Grants 
program; 

(e)  To  awards  under  Federal  SEOG 
program; 

(0  To  awards  under  Federal  Work  Study 
program; 

(g)  To  other  Title  IV  assistance;  and 

(h)  To  the  student. 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  Should  regulations  require  institutions 
to  publicize  how  refunds  will  be  processed 
and  what  refunds  students  are  entitled  to 
receive  in  the  event  that  the  institution 
closes? 

•  Regulations  should  require  institutions 
to  publicize  how  refunds  will  be  processed 
and  what  funds  students  are  entitled  to 
receive  in  the  event  the  institution  closes. 
(Kansas  City] 

•  Institutions  should  not  have  to  publicize 
how  refunds  will  be  processed  and  what 
funds  students  are  entitled  to  receive  in  the 
event  the  institution  closes.  This  is  not  a 
consumer  information  issue.  This  is 
information  to  be  disbursed  if  the  institution 
closes.  Information  should  be  available  to 
students  upon  request.  A  statement  could  be 
put  in  the  catalog  that  will  lead  the  student 


to  ask  relevant  questions.  The  Department 
should  work  with  State  Agencies  to  develop 
plans  that  should  be  made  available  to 
students  on  request.  There  is  very  little 
probahility  that  certain  strong  institutions 
will  close.  All  institutions  should  not  be 
required  to  disclose  this.  (San  Francisco, 
Atlanta] 

2.  Should  consumer  information  address 
teachouts  or  other  State  or  accrediting  agency 
mandated  requirements  to  protect  student 
consumers  in  the  case  of  school  closure? 

•  Consumer  information  should  not 
address  teachouts  or  other  state  or 
accrediting  agency  mandated  requirements  to 
protect  student  consumers  in  the  case  of 
institution  closure.  (Kansas  City,  Atlanta] 

3.  Should  institutional  discretion  be 
permitted  when  determining  the  order  in 
which  loan  funds  under  the  FFEL  program 
are  returned? 

•  Institutional  discretion  should  be 
permitted  w’hen  determining  the  order  in 
which  loan  funds  under  the  FFEL  program 
are  returned.  (Kansas  City,  San  Francisco, 
Atlanta] 

4.  Should  guarantee  and  origination  fees  be 
included  in  die  refund  to  totally  pay  off  a 
FFEL  program  loan? 

•  Guaranty  and  origination  fees  should  not 
be  included  in  the  refund  to  totally  payoff  an 
FFEL  program  loan.  (Kansas  City] 

•  Guaranty  and  origination  fees  should  be 
included  in  the  refund  to  totally  payoff  an 
FFEL  program  loan.  (Atlanta] 

•  The  hill  amount  should  be  included  in 
the  refund  as  a  deterrent  to  default  on  the 
small  remaining  amount.  This  should  be 
done  at  the  institution’s  discretion. 
Institutions  should  not  be  required  to  pay 
back  money  they  have  not  received,  i.e., 
guaranty  and  origination  fees.  Institution 
should  be  permitted  to  include  these  fees  if 
they  choose.  (San  Francisco] 

5.  How  should  the  guaranty  agencies 
monitor  students  to  ensure  that  multiple 
FFEL  funds  are  treated  as  one  for  the 
purposes  of  billing  and -deferments  from  one 
lender? 

•  Guaranty  agency  monitoring  of  students 
to  ensure  that  multiple  FFEL  funds  are 
treated  as  one  for  the  purpose  of  billing  and 
deferments  from  one  lender  should  be 
handled  under  the  FFEL  program.  This  is  not 
a  consumer  information  issue.  (Kansas  City, 
San  Francisco] 

•  Guaranty  agency  monitoring  of  students 
to  ensure  that  multiple  FFEL  funds  are 
treated  as  one  for  the  purpose  of  billing  and 
deferments  from  one  lender  should  be  done 
through  the  National  Student  Loan  Data 
Bank.  Agencies  should  identify  all  loans 
obtained  through  that  agency.  (Atlanta] 

VII.  Institutional  Eligibility  and 
Certification  Procedures — Part  H,  Subpart  3 

A.  Section  498(a),  (b),  and  (f)  of  the  HEA 
establish  application  requirements  and 
procedures  for  the  Secretary  to  use  to 
determine  an  institution’s  legal  authority  to 
operate  within  a  State,  accreditation, 
financial  responsibility,  and  administrative 
capability. 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  What  information  should  the  Secretary 
require  on  the  form  to  supplement  the 
specific  information  required  by  the  statute? 
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•  Information  should  include 
documentation  of  an  institution's 
accreditation  or  preaccreditation,  degree¬ 
granting  authority,  authority  to  provide 
postsecondary  education,  and  State 
licensure.  [Kansas  Qty) 

•  With  one  exception,  participants  were 
satisfied  that  information  currently  collected 
on  the  Department’s  application  forms  is 
adequate,  and  new  requirements  would 
needlessly  add  burden.  One  participant 
recommended  a  separate  application  for 
proprietary  institutions.  [New  Yorkl 

•  Specific  categories  should  be  established 
for  different  types  of  institutions  and 
academic  functions.  Information  should 
include  the  names  and  social  seciuity 
numbers  of  key  administrative  personnel  and 
board  members.  [San  Francisco) 

•  Provided  that  new  information  required 
by  statute  is  collected  (financial  statements, 
description  of  student  aid  processing  at  the 
institution,  information  on  main  and  branch 
campuses,  and  information  on  the 
institution’s  third-party  servicers), 
information  currently  collected  is  sufficient. 
However,  additional  information  should  be 
collected  on  whether  an  institution’s  owner 
has  had  substantial  control  over  a  closed 
institution  that  owes  refunds  to  students  or 
lenders.  [Atlanta) 

2.  Should  the  Audit  Guide  be  revised  to 
require  the  auditor  to  verify  the  information 
on  the  application  form? 

•  Participants  recommended  no  changes  in 
the  audit  guide.  [Kansas  City,  New  York,  San 
Francisco,  Atlanta) 

•  A  minority  of  participants  indicated  that 
there  should  be  changes,  without  specifying 
what  changes  are  needed.  [Kansas  City) 

B.  Section  498(c)(1)  addresses  ffnancial 
responsibilities  and  requires  an  institution  to 
show  that  it  is  able  to  provide  promised 
services,  to  provide  administrative  resources 
necessary  to  Title  IV  duties,  and  the  meet  all 
of  its  financial  obligations  including  refunds 
and  repayments  to  the  Secretary  for  Title  FV 
liahilities. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  What  information  should  be  required 
from  an  institution  to  permit  the  Sec^tary  to 
determine  that  the  institution  provides  the 
services  described  in  its  official  publications 
and  statements? 

•  No  additional  information  needs  to  be 
collected  from  institutions.  [Kansas  City,  San 
Francisco) 

•  If  the  Secretary  needs  additional 
information,  the  Secretary  should  be  able  to 
collect  it  from  data  made  available  through 
State  and  accrediting  functions.  [Kansas  City, 
New  York,  Atlanta) 

•  The  best  way  to  obtain  information 
would  be  through  site  visits.  [New  York, 
Atlanta) 

•  The  Department  needs  to  take  action  on 
institutions  with  failing  financial  statements, 
rather  than  simply  collect  them.  [New  York) 

•  The  establishment  of  uniform  financial 
standards  would  be  difficult,  because 
different  standards  need  to  apply  to  different 
types  of  institutions.  [New  York) 

2.  What  supporting  information  should  be 
submitted  to  establish  that  an  institution  has 
the  administrative  resources  to  comply  with 
its  program  responsibilities? 


•  The  financial  information  concerning 
each  branch  campus  of  an  institution  should 
be  evaluated,  without  simply  relying  on  the 
financial  information  of  an  institution  as  a 
whole.  [New  York) 

•  Employee  biographies  with  social 
security  numbers  should  be  provided.  [San 
Francisco) 

3.  What  level  of  financial  resources  are 
needed  to  demonstrate  that  an  institution  can 
meet  potential  refund  and  repayment 
obligations,  and  should  institutions  be 
required  to  set  aside  funds  for  these 
purposes? 

•  An  institution  should  be  able  to  provide 
for  the  payment  of  refunds  that  could  occur 
over  a  30-day  period,  but  the  institution 
should  not  be  required  to  set  aside  funds 
specifically  for  this  purpose.  [Kansas  City) 

•  The  statutory  provisions  for  institutions 
to  maintain  cash  reserves  unless  they  are 
cov^jed  by  State  tuition  recovery  plans 
should  be  sufficient.  [New  York) 

•  No  requirements  are  necessary.  The 
Department  should  have  the  discretion  to 
review  and  establish  amounts  when 
necessary.  [San  Francisco) 

C  Section  498(c)(2)  requires  that, 
notwithstanding  section  498(c)(1),  if  an 
institution  fails  to  meet  the  criteria 
prescribed  by  the  Secretary  with  respect  to 
operating  losses,  net  worth,  asset-to-liabilities 
ratios,  or  op>erating  fund  deficits,  the 
institution  must  provide  the  Secretary  with 
satisfactory  evidence  of  its  financial 
responsibility  in  accordance  with  sectioti 
498(r)(3). 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  What  standards  should  be  set  for  each 
of  these  criteria? 

•  One  standard  should  not  be  applicable  to 
all  institutions.  [New  York) 

•  Institutions  should  be  allowed  to  explain 
their  financial  statements  before  decisions  in 
this  area  are  reached.  [New  York) 

•  The  institutions  financial  condition 
should  be  examined  over  a  certain  time 
period  so  that  decisions  regarding  its 
financial  responsibility  are  based  on  a  trend. 
[New  York) 

•  The  Department  should  particularly 
consider  aU  institution’s  statement  of  cash 
flow.  [New  York) 

•  Ratios  that  are  used  to  measure  stability 
in  the  business  world  should  be  used.  [New 
York) 

•  Current  standards  should  be  used  with 
Departmental  discretion.  [San  Francisco) 

,  •  Standards  for  these  criteria  should  be;  a 
ratio  of  assets  to  liabilities  of  1:1,  showing  a 
positive  net  worth,  and  not  having  two' 
consecutive  years  of  negative  operating  cash 
flow  or  its  equivalent  for  fund  accounting 
purposes.  These  should  be  indicators  of 
financial  responsibility,  not  absolute 
minimums.  The  importance  of  each  criteria 
should  be  given  its  proper  weight.  [Atlanta) 
D.  Section  498(c)(3)  provides  that  the 
Secretary  may  find  an  institution  to  be 
financially  responsible,  notwithstanding 
failure  under  498(c)(1)  and  498(c)(2),  if  the 
institution:  (1)  Provides  third-party 
guarantees  of  at  least  one-half  of  annual 
potential  liabilities,  (2)  is  backed  by  the  full 
faith  and  credit  of  a  State  or  its  equivalent. 


(3),  establishes  that  it  is  a  going  concern 
capable  of  meeting  all  its  obligations,  or  (4) 
has  met  comparable  standards  set  by  the 
Secretary. 

Issues  that  the  community  was  asked  to 
address  and  the  communitys  views: 

1.  What  type  of  third-party  guarantees  will 
be  acceptable  to  the  Seoetary? 

•  Acceptable  third-party  guarantees  should 
include  bonds,  institutional  collateral,  or  a 
tuition  recovery  fund.  [New  York) 

•  Acceptable  third-party  guarantees  should 
include  performance  bonds,  letters  of  credit, 
or  other  comparable  instruments.  [Kansas 
City,  Atlanta] 

•  Acceptable  third-party  guarantees  should 
include  performance  bonds,  letters  of  credit, 
third-pa^  escrow  arrangements,  and 
certificates  of  deposit.  [San  Francisco] 

2.  Under  what  conditions  will  each  type  of 
instrument  be  used? 

•  These  measures  should  be  used  for 
institutions  that  close  or  institutions  that 
don’t  properly  repiay  any  required  refunds. 
[New  York) 

•  These  measures  should  be  used  only  if 
the  institution  can  find  no  other  way  to  prove 
its  financial  status.  The  institution  should 
have  an  opportunity  to  negotiate  with  the 
Department  before  the  third-party  guarantees 
are  imposed.  [Kansas  City] 

•  These  measures  should  be  used  anytime 
the  Secretary  determines  that  the  institution 
is  not  meeting  its  financial  responsibilities. 
[San  Francisco) 

•  These  measures  should  be  used  if  an 
institution  fails  to  satisfy  a  liability 
established  by  the  Secretary  after  an 
administrative  review  process.  [Atlanta] 

3.  How  does  the  Secretary  determine  the 
amount  equal  to  one-half  of  the  annual 
potential  liabilities  of  an  institution,  which  is 
the  minimum  guarantee  amount? 

•  This  should  be  determined  based  on  the 
institution’s  retention  or  refund  history 
[New  York) 

•  The  annual  potential  liability  should  be 
defined  as  the  sum  of  the  difference  between 
charges  piaid  by  the  student  (regardless  of  the 
source  of  payment)  and  the  pro  rata  amounts 
earned  by  the  institution  according  to  its 
applicable  refund  policy.  [Atlanta) 

•  The  annual  potential  liability  should  be 
based  upon  the  institution’s  annual  Title  IV 
funds  multiplied  by  one-half  of  its 
withdrawal  rate.  [San  Francisco] 

4.  What  standards  will  be  used  to 
determine  when  guarantees  in  excess  of  the 
minimum  amount  will  be  required  for  an 
institution  that  fails  to  demonstrate  financial 
responsibility? 

•  Guarantees  in  excess  of  the  minimum 
amount  should  be  required  if  the  institution 
must  also  have  funds  to  make  teach  out 
arrangements.  [New  York) 

•  Guarantees  in  excess  of  the  minimum 
amount  should  not  be  imposed.  [Kansas  City, 
Atlantal 

•  Guarantees  in  excess  of  the  minimum 
amount  should  be  required  when  the 
institution  cannot  meet  its  current  financial 
obligations.  [Atlanta) 

5.  How  can  an  institution  that  does  not 
demonstrate  financial  responsibility 
otherwise  show  that  it  is  capable  of  meeting 
all  of  its  financial  obligations. 
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•  All  factors  must  be  analyzed  as  a  whole. 
[New  York! 

•  The  Department  should  use  the  process 
used  by  accrediting  agencies  to  determine 
financial  responsibility.  [New  York] 

•  Institutions  should  be  considered 
financially  responsible  if  they  are  on 
reimbursement.  [Kansas  City,  Atlanta] 

•  Institutions  should  be  considered 
financially  responsible  if  they  are  funded 
through  an  escrow  arrangement.  [San 
Francisco,  Atlanta] 

E.  Section  498(c)(4]  provides  that  the 
determination  that  an  institution  has  met 
certain  standards  of  financial  responsibility 
will  be  based  on  an  audited  and  certified 
financial  statement,  done  in  accordance  with 
standards  of  the  American  Institute  of 
Certified  Public  Accountants.  Additional 
audits  may  be  required. 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  When  would  the  Secretary  require 
additional  audits,  and  what  additional  items 
should  be  required  for  such  audits? 

•  The  Department  should  be  able  to 
request  a  more  detailed  audit  of  a  particular 
segment  of  the  audited  financial  statement. 
[New  York] 

•  The  Department  should  take  into 
account  the  cost  of  requests  for  additional 
information.  [New  York] 

•  The  Department  should  be  able  to 
request  the  more  frequent  submission  of 
audited  financial  statements  in  cases  of 
fiend,  abuse,  or  a  negative  program  review 
finding.  For  additional  submissions 
requested  at  the  Secretary’s  discretion,  it  is 
suggested  that  the  Secretary  be  willing  to 
look  at  something  other  than  a  full  audited 
financial  statement.  [Kansas  City] 

•  At  the  discretion  of  the  Secretary, 
additional  reports  could  include  CPA 
prepared  pro  forma  statements,  cash 
forecasts,  enrollment  forecasts,  and  operating 
budgets  with  comparisons  of  actual  to 
budget  [San  Francisco] 

•  There  should  be  no  need  for  interim 
reports  since  they  are  now  required  annually. 
If  interim  information  is  requested,  it  should 
be  unaudited.  However,  if  an  institution  is 
seeking  relief  from  a  previously  imposed 
fiscal  restriction  before  its  next  scheduled 
statement,  the  interim  statement  should  be 
audited.  [Atlanta] 

2.  What  guidelines  and  time  periods 
should  be  set  for  provisional  certification? 

•  Each  institution  should  be  treated  on  a 
case-by-case  basis  subject  to  the  Secretary’s 
discretion.  [New  York] 

•  A  two-year  time  period  should  be  used 
for  provisional  certification.  [New  York] 

•  The  time  period  should  not  exceed  three- 
years  and  the  institution  should  have  the 
ability  to  achieve  full  certification  sooner. 
[San  Francisco] 

F.  Section  498(c)(5)  provides  that  an 
institution  must  maintain  sufficient  cash 
reserves  to  ensure  repayment  of  any  required 
refunds.  Institutions  that  participate  in  and 
contribute  to  a  State  tuition  recovery  fund 
would  be  exempt  finm  this  requirement. 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  What  are  sufficient  cash  reserves?  How 
are  they  measured,  what  types  of  funds  may 


be  included,  and  how  are  they  protected  from 
use  for  other  purposes? 

•  Sufficient  cash  reserves  should  be 
defined  as  a  certain  percent  of  unearned 
tuition  based  on  the  institution’s  refund 
history  and  established  only  when  there  is  an 
indication  of  a  problem  or  high-risk 
institution.  This  could  be  part  of  provisional 
certification.  [New  York] 

•  Sufficient  cash  reserves  should  be 
defined  as  100  percent  of  any  unearned 
tuition  liability  finm  Title  IV  awards.  A 
minority  of  the  group  thought  an  amount  to 
cover  loans  where  the  loan  guarantee  might 
be  invalidated  because  of  fraud  should  also 
be  included.  Cash  reserves  should  include 
cash,  accounts  receivable,  and  liquid  assets 
that  can  be  converted  to  cash  within  30  days. 
[Kansas  City] 

•  If  the  institution  has  been  timely  (60 
days)  in  processing  refunds  for  one  year,  no 
cash  reserves  should  be  required.  If  the 
institution  has  not  been  timely,  an  increasing 
percentage  should  be  reserved  based  on  the 
total  Title  IV  funds  processed  by  the 
institution.  The  regulations  should  be  written 
to  provide  incentives  for  institutions  with  a 
good  performance  record.  The  Department 
should  take  into  account  whether  the  refunds 
were  delinquent  because  of  personnel 
problems  as  compared  to  a  poor  financial 
position.  When  an  institution  is  required  to 
reserve  cash,  any  earnings  should  accrue  to 
the  institution.  Letters  of  credit  should  be 
permitted  as  a  substitute  for  a  cash  reserve. 
[San  Francisco] 

•  A  cash  reserve  is  sufficient  if  it  equals 
anticipated  refund  to  be  paid  during  a  30  day 
period  based  on  the  average  of  refunds  paid 
during  the  preceding  12  month  period.  Cash 
reserves  are  defined  as  cash  and  cash 
equivalents  plus  other  current  assets  that  can 
be  converted  to  cash  within  30  days. 
Segregation  of  the  cash  reserve  is  not 
required  by  law  nor  is  it  desirable.  [Atlanta] 

2.  What  are  the  components  of  a  state 
tuition  recovery  fund  that  demonstrates  that 
an  institution  contributing  to  the  fund  will  be 
able  to  pay  refunds? 

•  If  an  institution  contributes  to  a  State 
tuition  recovery  fund  they  should  be  exempt 
automatically  ^m  this  requirement.  [New 
York] 

•  The  components  of  a  State  tuition 
recovery  fund  that  will  demonstrate  that  an 
institution  contributing  to  the  fund  will  be 
able  to  pay  refunds  are  those  tuition  recovery 
components  that  will  pay  a  lender  the 
required  refund  and/or  pay  the  student  the 
required  refund.  [Atlanta] 

3.  What  information  must  institutions 
provide  to  permit  the  Secretary  to  determine 
that  an  institution  will  be  able  to  use  the 
tuition  recovery  fund  to  pay  refunds  if  the 
institution  itself  is  unable  to  do  so? 

•  An  institution  should  provide  a  letter 
frnm  the  State  that  confirms  that  they  will  be 
able  to  use  the  State  tuition  recovery  fund  to 
pay  refunds.  [New  York] 

•  An  institution  should  provide  a 
description  of  the  legal  structure  of  the  fund 
and  audited  financial  statements  so  the 
Secretary  may  determine  that  the  institution 
will  be  able  to  use  the  tuition  recovery  fund. 
[San  Francisco] 

4.  Should  the  Secretary  compile  and 
maintain  a  list  of  State  tuition  recovery  funds 


if  that  meets  the  requirements  that  permit  an 
institution’s  participation  in  that  fund  to 
operate  in  lieu  of  its  cash  reserve 
requirements? 

•  The  Secretary  should  compile  and 
maintain  a  list  of  State  tuition  recovery  funds 
that  meet  the  requirements  that  permit  an 
institution’s  participation  in  that  fund  to 
operate  in  lieu  of  the  cash  reserve 
requirements.  [New  York,  San  Francisco, 
Atlanta] 

•  An  institution  should  provide  the  name 
and  address  of  the  State  tuition  recovery  fund 
to  confirm  that  they  will  be  able  to  use  the 
State  tuition  recovery  fund  to  pay  refunds. 
[Atlanta] 

G.  Section  498(d)  authorizes  the  Secretary 
to  establish  procedures  and  standards 
relating  to  administrative  capability, 
including  the  consideration  of  past 
performance  of  institutions  or  individuals  in 
control  of  such  institutions  and  maintenance 
of  records. 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  What  measures  of  past  performance  will 
be  used,  and  what  time  periods  should  be 
included  in  the  review? 

•  No  other  standards  of  administrative 
capability  or  financial  responsibility  should 
be  considered.  There  is  an  inundation  of 
oversight  responsibility  and  the  requirements 
placed  on  institutions  is  sufficient.  [Kansas 
City,  San  Francisco,  Atlanta] 

•  In  certain  cases,  institutional 
administrators  should  meet  a  minimum 
experience  requirement  (e.g.,  five  years  of 
prior  experience  in  administration.)  [San 
Francisco] 

•  School  owners,  corporate  directors  and 
officers,  and  the  chief  s^ool  administrator 
should  be  required  to  monitor  and  investigate 
school  compliance,  take  whatever  steps  are 
within  the  person's  authority  to  effect  the 
correction  of  non-compliance,  and  report  to 
the  Department,  the  accrediting  agency,  and 
the  State  licensing  agency  any  non- 
compliance  that  has  not  been  corrected. 
California  law  requires  this.  [San  Francisco] 

•  The  current  §  668.14  and  §  668.15  should 
be  used  to  measiue  administrative  capability 
with  the  exception  of  the  withdrawal  rates. 
[Kansas  City] 

•  A  minority  of  the  group  recommended 
that  the  Secretary  look  into  all  complaints 
filed  against  institutions  with  the  local  law 
enforcement  authorities  even  though  the 
complaint  may  not  warrant  pulling  of  an 
institution’s  license  or  loss  of  accreditation. 
[Kansas  City] 

•  The  Depmrtment  should  look  at  the  past 
two  audits  to  see  that  performance  reviews 
have  corrected  all  the  deficiencies  as  a  basis 
that  the  institution  is  administratively 
capable.  This  should  not  be  determined 
arbitrarily,  but  should  be  determined  by  a 
review.  [New  York] 

•  Research  data  is  needed  to  establish  a 
basis  for  past  performance.  Other  measures  of 
past  performance  that  should  be  used: 
Placement,  default  and  withdrawal  rates,  past 
performance  reviews  and  implementation  of 
recommendations,  personnel  tiimover,  and 
feculty/student  ratio.  [San  Francisco] 

•  Diefault  rates,  course  completion  and 
withdrawal  rates,  and  job  placement  rates 
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must  be  considered  together.  These  should  be 
triggers  that,  in  certain  combinations,  should 
cause  more  review  of  administrative 
capability.  Mitigating  circumstances  must  be 
considered.  (New  York) 

•  Standards  for  default  rates,  course 
completion  and  withdrawal  rates,  and  job 
placement  rates  should  be  applicable  to  all 
institutions.  No  new  standards  should  be  set 
without  historical  data.  (San  Francisco] 

•  Student  or  consumer  complaints  against 
an  institution  should  be  taken  into 
consideration  if  a  pattern  of  legitimate 
complaints  indicate  a  need  for  review  by  an 
outside  entity.  [New  York] 

•  There  should  be  no  standard  measure  of 
an  institution’s  administrative  capability 
with  respect  to  student  or  consumer 
complaints  against  an  institution.  The 
Department  should  review  trends  and  the 
nature  of  complaints.  (San  Francisco] 

H.  Section  498(g)  provides  that  the 
Secretary  may  certify  an  institution’s 
eligibilify  for  a  peric^  not  to  exceed  four 
years. 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

I.  Should  the  Secretary  adopt  rules 
addressing  the  length  of  a  period  of  eligibility 
and  if  so  what  should  these  standards  be? 

•  The  four-year  periods  of  eligibility 
should  be  based  on  award  years.  (Kansas 
City] 

•  Any  schedule  developed  for  the  review 
of  institutions  for  this  purpose  should  be 
published.  [New  York] 

•  Regulations  and  standards  in  this  area 
are  not  necessary;  the  statute  is  specific 
enough.  (San  Francisco] 

•  In  cases  where  the  eligibility  process 
requires  a  site  visit,  and  the  Secretary  is 
unable  to  perform  the  site  visit  in  a  timely 
manner,  eligibility  should  continue  beyond 


the  expiration  date  until  the  eligibility 
process  is  completed.  (Atlanta] 

I.  Section  498(h)  provides  that  the 
Secretary  may  provisionally  certify  an 
institution  for  not  more  than  one  year  for 
initial  certification,  or  three  years  under 
certain  conditions.  Provisional  certification 
may  be  withdrawn  if  the  institution  is  unable 
to  meet  its  responsibilities.  Also,  if  an 
accrediting  agency’s  recognition  is 
withdrawn,  the  Swretary  may  continue  the 
eligibility  of  accredited  institutions  for  up  to 
18  months. 

Issues  that  the  community  was  asked  to 
address  and  the  community’s  views: 

1.  What  standards  should  be  used  to 
determine  whether  an  institution  may  be 
granted  provLsionally  certification? 

•  An  institution  could  be  provisionally 
certified  if  it  does  not  meet  the  third  criterion 
for  financial  responsibility  in  section  498(c) 
of  the  HEA.  [Kansas  City] 

•  For  an  initial  application,  the  Secretary 
should  rely  on  the  statutory  language.  (New 
York] 

•  An  instiMtion  should  be  provisionally 
certified  if  it  is  unable  to  meet  a  regulatory 
standard  for  a  reason  beyond  the  institution’s 
control.  (New  York] 

•  The  Secretary  should  use  the  same 
standards  that  are  used  for  determining 
financial  responsibility  and  administrative 
capability.  (San  Francisco] 

•  An  institution  that  meets  all 
requirements  for  certification  other  than  the 
completion  of  a  required  site  visit  should  be 
provisionally  certified  if  the  Secretary  is 
unable  to  conduct  the  site  visit  in  a  timely 
manner.  [Atlanta] 

2.  What  procedures  and  standards  should 
the  Secretary  use  to  decide  whether  an 
institution  that  has  received  provisional 
certification  is  unable  to  meet  its 
responsibilities? 


•  Before  revoking  an  institution’s 
participation,  tlie  Secretary  should  conduct 
proceedings  for  a  hearing,  and  should 
provisionally  certify  an  institution  until  the 
completion  of  those  proceedings.  (New  York] 

•  The  Secretary  should  use  the  same 
standards  that  are  used  for  determining 
financial  responsibility  and  administrative 
capability.  (San  Francisco] 

•  The  Secretary  should  use  the  results  of 
audits,  audited  financial  statements,  and 
program  reviews  to  determine  whether  to 
certify  an  institution  provisionally  and 
conduct  a  site  visit  at  the  institution. 

(Atlanta] 

3.  Under  what  circumstances  should  the 
Secretary  continue  the  eligibility  of 
accredited  institutions  where  their 
accrediting  agency  loses  its  recognition? 
Should  the  period  of  extension  be  the  same 
for  all  institutions? 

•  According  to  a  minority  of  participants, 
an  institution  identified  as  having 
administrative  capability  problems  should  be 
provisionally  certified  for  no  more  than  one 
year.  [Kansas  City] 

•  All  institutions  should  be  provisionally 
certified  for  18  months,  and  the  Secretary 
should  ensure  that  a  process  is  available  for 
such  institutions  to  b^ome  accredited  by 
another  agency.  [San  Francisco] 

•  Eligibility  should  be  continued  in  all 
cases  and  for  the  same  period  of  time  for  all 
institutions.  The  Secretary  should  notify  an 
institution  promptly  of  the  Secretary’s  action, 
the  institution  should  promptly  apply  for 
accreditation  with  another  agency  and  notify 
the  institution  of  that  fact,  and  the  institution 
should  make  a  good-faith  effort  to  expedite 
its  accreditation.  [Atlanta] 

(FR  Doc.  94-3879  Filed  2-25-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-e4-3714;  FR-a397-N-01] 

NOFA  for  Pubiic  and  Indian  Housing 
Family  Investment  Centers 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  This  NOFA  announces  a  total 
of  $74  million  in  funding,  including  FYs 
1993  and  1994  appropriations  of 
$25,000,000  and  $25,674,991, 
respectively,  for  Family  Investment 
Centers  for  families  living  in  public  and 
Indian  housing.  This  program  provides 
grants  to  public  housing  agencies  and 
Indian  housing  authorities  (collectively 
HAs)  to  provide  families  living  in  public 
and  Indian  housing  with  better  access  to 
education  and  job  opportunities  to 
achieve  self-sufficiency  and 
independence.  The  grants  will  be  of  up 
to  three  to  five  years  in  duration, 
depending  upon  the  activities 
undertaken.  Regulations  on  this 
program  will  be  published  in  a 
consolidated  rule  on  resident  initiatives 
that  the  Department  anticipates 
publishing  in  early  1994. 

In  the  body  of  this  document  is 
information  concerning  the  purpose  of 
the  NOFA,  eligibility,  available 
amounts,  ranking  factors,  and 
application  processing,  including  how 
to  apply  and  how  selections  will  be 
made. 

DATES:  Application  kits  will  be  available 
beginning  March  24, 1994.  The 
application  deadline  will  be  4:30  p.m., 
local  time,  on  June  22, 1994. 

ADDRESSES:  An  application  kit  may  be 
obtained  from  the  local  HUD  Field 
Office  with  delegated  responsibilities 
over  an  applicant  public/Indian  housing 
agency  (See  Appendix  for  listing),  or  by 
calling  the  HLTO  Resident  Initiatives 
Clearinghouse  toll  free  number  1-800- 
955-2232.  Telephone  requests  must 
include  your  name,  mailing  address,  or 
post  office  address  (including  zip  code), 
telephone  number  (including  area  code), 
and  should  refer  to  document  FR-3397- 
N-01.  This  NOFA  cannot  be  used  as  the 
application. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Y.  Martin.  Office  of  Resident 
Initiatives  (ORI),  or  Dom  Nessi,  Director, 
Office  of  Native  American  Programs 
(ONAP),  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washin^on,  DC  20410;  telephone 


numbers;  ORI  (202)  708-3611;  and 
ONAP  (202)  708-1015  (these  are  not 
toll-free  numbers).  Hearing-  or  speech- 
impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
Information  Relay  Service  on  1-800- 
877-TDDY  (1-800-877-8339)  or  202- 
708-9300  (not  a  toll  free  number)  for 
information  on  the  program. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520). 
Information  on  the  estimated  public 
reporting  burden  was  provided  for 
public  comment  in  a  separate  notice 
published  in  the  Federal  Register  on 
February  17, 1994  (59  FR  8012).  The 
Department  expects  that  a  control 
number  will  be  issued  by  OMB  about 
March  22, 1994,  after  completion  of  a 
30-day  comment  period  for  the 
paperwork  burden  notice.  The  OMB 
control  number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  the 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  OMB  control  number.  The 
public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  the  February  17  notice  is 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  February  17  notice 
invites  interested  persons  to  submit 
comments  on  the  paperwork  burden 
proposals  to  Joseph  F.  Lackey.  Jr.,  OMB 
Desk  Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

/.  Purpose  and  Substantive  Description 
A.  Authority 

Section  22  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437t) 
provides  for  the  establishment  of  Family 
Investment  Centers  (FIC).  Implementing 
regulations  for  the  program  will  be 
promulgated  as  part  of  a  consolidated 
rule  on  resident  initiatives,  which  the 
Department  anticipates  publishing  next 
year.  This  NOFA  is  being  issued  in 
conformity  with  the  statutory 
requirements  before  the  final  rule  is  in 
place  in  order  to  make  funding  available 
as  soon  as  possible. 


B.  Allocation  Amounts 

In  the  Departments  of  Veterans  Affaifs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  1993  (Pub.  L.  102- 
389,  approved  October  6, 1992), 

Congress  appropriated  $25  million  for 
Family  Investment  Centers;  an 
additional  $25,674,991  is  available  for 
the  program  through  an  appropriation  in 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1994  (Pub.  L.  103-124,  approved 
October  28, 1993).  These  amounts  are 
being  combined  with  excess  recaptured 
funds  carried  over  ftt)m  FY  1993  to 
make  a  total  of  $75  million  available  for 
funding  Family  Investment  Center 
activities.  An  additional  $10  million 
may  become  available  pending 
Secretarial  and  congressional  actions. 

Of  the  $75  million  total  current  funds, 
$74  million  is  being  made  available 
under  this  NOFA.  The  Department 
intends  to  use  $1  million  for  purposes 
of  demonstrating  ways  for  families 
living  in  public  and  Indian  housing  in 
a  neighborhood  undergoing  a 
concentrated  effort  of  local 
revitalization  to  gain  access  to  education 
and  employment  activities  to  achieve 
self-sufficiency  and  independence,  by 
enabling  HAs  to  develop  facilities  for 
training  and  support  services.  These 
funds  will  be  used  to  mobilize  public 
and  private  resoinrces  to  expand  and 
improve  delivery  of  services,  to  provide 
funding  for  essential  training  and 
support  services  that  cannot  otherwise 
be  funded,  to  improve  the  capacity  of 
management  to  assess  the  training  end 
services  needs  of  eligible  families,  to 
coordinate  the  provision  of  training  and 
services  that  meet  such  needs  and  to 
ensure  the  long-term  provision  of  such 
training  and  services.  HUD  expects  that 
this  funding  will  demonstrate  the 
importance  of  comprehensive  support 
services  in  contributing  to  the  local 
neighborhood  revitalization.  A  separate 
Notice  announcing  these  funds  and 
soliciting  public  comment  is  expected  to 
be  published  soon  in  the  Federal 
Register. 

To  ensure  that  the  program  is 
implemented  on  a  broad,  nationwide 
basis,  each  applicant  may  submit  only 
one  application  imder  this  NOFA 
(published:  February  28, 1994.  A  public 
housing  agency/Indian  housing 
authority  (collectively,  HAs)  may  apply 
to  establish  one  or  more  Family 
Investment  Centers  for  more  than  one 
public  or  Indian  housing  development; 
however  the  maximum  grant  amount 
per  applicant  under  this  NOFA  is  $1 
million. 
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C.  Overview  and  Policy 

The  stated  purpose  of  section  22  is: 

[T]o  provide  families  living  in  public 
housing  with  better  access  to  educational  and 
employment  opportunities  to  achieve  self- 
sufficiency  and  independence  by:  (a) 
developing  facilities  in  or  near  public 
housing  for  training  and  support  services;  (b) 
mobilizing  public  and  private  resources  to 
expand  and  improve  the  delivery  of  such 
services;  (c)  providing  funding  for  such 
essential  training  and  support  services  that 
cannot  otherwise  be  funded;  and  (d) 
improving  the  capacity  of  management  to 
assess  the  training  and  service  needs  of 
families,  coordinate  the  provision  of  training 
and  services  that  meet  such  needs,  and 
ensure  the  long-term  provision  of  such 
training  and  services. 

Although  Section  22  is  phrased  in 
terms  of  families  living  in  public 
housing,  the  program  is  also  available  to 
Indian  Housing  Authorities  (IHAs), 
because  of  section  527  of  the  National 
Affordable  Housing  Act  (104  Stat.  4216; 
42  U.S.C  1437aa  note)  (NAHA).  Section 
527  extends  the  applicability  of  many 
NAHA  provisions  affecting  Title  I  of  the 
1937  Act  (including  section  515,  which 
added  Section  22)  to  housing  operated 
byanIHA. 

FlC  provides  funding  to  HAs  to  access 
educational,  housing,  or  other  social 
service  programs  to  assist  public  and 
Indian  housing  residents  toward  self- 
sufficiency.  On  May  13, 1993,  33 
representatives  from  public/Indian 
housing  authorities,  resident 
organizations,  and  nonprofit  housing 
agencies  were  convened  to  discuss  and 
make  suggestions  during  the  design 
stage  of  the  Family  Investment  Centers 
program.  The  Department  envisions  that 
FIC  will  complement  other  self- 
sufficiency  activities,  such  as  the  Family 
Self-Sufficiency  (FSS)  Program  (see  58 
FR  30858  (May  27, 1993)  for  the  interim 
rule  that  currently  governs  the  FSS 
programs)  and  the  requirements  of 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C 
1701u).  As  an  incentive  to  become  self- 
sufficient,  the  earnings  of  public  or 
Indian  Housing  families  participating  in 
the  FIC  shall  not  be  treated  as  income 
for  the  purposes  of  any  other  program  or 
provision  of  State  or  Federal  law, 
including  rent  assistance  (see  Section 
I.F(5)  of  this  NOFA).  The  FIC  is 
administered  by  the  Department’s  Office 
of  Resident  Initiatives  in  the  Office  of 
Public  and  Indian  Hoiising,  with 
assistance  from  a  network  of  Resident 
Initiatives  Coordinators  (RICs)  in  HUD’s 
Regional  and  Field  Offices. 

D.  Definitions 

Eligible  Residents  means  participating 
residents  of  a  participating  HA.  If  the 


HA  is  combining  FIC  with  the  Family 
Self-Sufficiency  (FSS)  program,  the  term 
also  means  Public  Housing  FSS  and 
Section  8  families  participating  in  the 
FSS  program. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Service  Coordinator  means,  for 
purposes  of  this  NOFA,  any  person  who 
is  responsible  for: 

(1)  Determining  the  eligibility  of 
families  to  be  ser\'ed  by  the  FIC; 

(2)  Assessing  training  and  service 
needs  of  eligible  residents; 

(3)  Working  with  service  providers  to 
coordinate  the  provision  of  services  on 
a  HA-wide  or  less  than  HA-wide  basis, 
and  to  tailor  the  services  to  the  n^ds 
and  characteristics  of  eligible  residents; 

(4)  Mobilizing  public  and  private 
resources  to  ensure  that  the  supportive 
services  identified  can  be  funded  over 
the  five-year  period,  at  least,  following 
the  initial  receipt  of  funding  under  this 
NOFA; 

(5)  Monitoring  and  evaluating  the 
delivery,  impact,  and  efiectiveness  of 
any  supportive  service  funded  with 
capital  or  operating  assistance  under 
this  program; 

(6)  Omrdinating  the  development  and 
implementation  of  the  FIC  program  with 
other  self-sufficiency  programs  and 
other  education  and  employment 
programs;  or 

(7)  Performing  other  duties  and 
functions  that  are  appropriate  for 
providing  eligible  residents  with  better 
access  to  educational  and  employment 
opportimities. 

Supportive  Services  means  new  or 
significantly  expanded  services 
essential  to  providing  families  in  public 
and  Indian  housing  with  better  access  to 
educational  and  employment 
opportunities  to  achieve  self-sufficiency 
and  independence.  (HAs  applying  for 
funds  to  provide  supportive  services 
must  demonstrate  that  the  services  will 
be  provided  at  a  hi^er  level  than 
currently  provided).  Supportive  services 
may  include: 

(1)  Child  care,  of  a  type  that  provides 
sufficient  hours  of  operation  and  serves 
appropriate  ages  as  needed  to  facilitate 
parental  access  to  education  and  job 
opportunities; 

(2)  Employment  training  and 
counseling  (e.g..  job  training, 
preparation  and  counseling,  job 
development  and  placement,  and 
follow-up  assistance  after  job 
placement); 

(3)  Computer  skills  training; 

(4)  Education  (e.g.,  remedial 
education,  literacy  training,  completion 
of  secondary  or  post-secondary 
education,  and  assistance  in  the 


attainment  of  certificates  of  high  school 
equivalency; 

(5)  Transportation,  as  necessary  to 
enable  any  participating  family  member 
to  receive  available  services  or  to 
commute  to  his  or  her  place  of 
employment; 

(6)  Personal  welfare  (e.g.,  substance/ 
alcohol  abuse  treatment  and  counseling, 
self-development  counseling,  etc.); 

(7)  Supportive  Health  Care  Services 
(e.g.,  outreach  and  referral  services);  and 

(8)  Any  other  services  and  resources, 
including  case  management,  that  are 
determined  to  be  appropriate  in 
assisting  eligible  residents. 

Vacant  Unit  means  a  dwelling  imit 
that  is  not  under  an  effective  lease  to  an 
eligible  family.  An  efiective  lease  is  a 
lease  under  which  an  eligible  family  has 
a  right  to  possession  of  the  unit  and  is 
being  charged  rent,  even  if  the  amount 
of  any  utility  allowance  equals  or 
exceeds  the  amount  of  a  total  tenant 
payment  that  is  based  on  income  and. 
as  a  result,  the  amount  paid  by  the 
family  to  the  HA  is  zero. 

E.  Eligibility 

(1)  Eligible  Applicants.  Funding  for 
this  program  is  limited  to  public  and 
Indian  housing  authorities.  The  factors 
for  award  reflect  that  more  than  half  of 
the  points  possible  are  for  the  provision 
of  supportive  services,  whether 
provided  by  the  HA  or  through 
partnerships  with  other  social  service 
agencies.  Facilities  assisted  shall  he  on 
or  near  the  premises  of  public  or  Indian 
housing.  Two  or  more  HAs  may  apply 
jointly  if  they  demonstrate  that  it  is 
feasible  to  run  the  program  together; 
however,  the  maximum  grant  per 
application  under  this  NOFA  is 
$1,000,000. 

Although  the  program  is  intended  to 
benefit  public  and  Indian  housing 
residents,  an  applicant  that  is  otherwise 
eligible  and  is  combining  FIC  activities 
wiffi  FSS  activities  may  use  FIC  funds 
to  serve  both  HA  residents  and  section 
8  families  who  are  participating  in  the 
FSS  Program.  For  all  other  families 
using  FIC  services,  costs  incurred  are  to 
be  borne  by  other  resources. 

To  be  eligible  under  this  NOFA,  a  HA 
cannot  have  serious  unaddressed, 
outstanding  Inspector  General  audit 
findings  or  fair  housing  and  equal 
opportunity  monitoring  review  findings 
or  Field  Office  management  review 
findings.  In  addition,  the  HA  must  be  in 
compliance  with  civil  rights  laws  and 
equal  opportunity  requirements.  A  HA 
will  be  consider^  to  be  in  compliance 
if: 

(a)  As  a  result  of  formal 
administrative  proceedings,  there  are  no 
outstanding  findings  of  noncompliance 
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with  dvil  rights  laws  unless  the  HA  is 
operating  in  compliance  with  HUD- 
approved  compliance  agreement 
designed  to  axrect  the  area(s)  of 
noncompliance: 

(b)  There  is  no  adjudication  of  a  civil 
rights  violation  in  a  civil  action  brought 
against  it  by  a  private  individual,  unless 
the  HA  demonstrates  that  it  is  operating 
in  compliance  with  a  court  ordm*,  or 
implen^ting  a  HUD-approved  resident 
selection  and  assignment  plan  or 
compliance  agreement,  designed  to 
correct  the  area(s)  of  noncompliance; 

(c)  There  is  no  defural  of  Federal 
funding  based  upon  civil  rights 
violations; 

(d)  HUD  has  not  deferred  application 
processing  by  HUD  under  Title  VI  of  the 
Qvil  Rights  Act  of  1964,  the  Attorney 
General's  Guidelines  (28  CFR  50.3)  and 
HUD's  Title  VI  regulations  (24  CFR  1.8) 
and  procedures  (HUD  Handbook  8040.1) 
(PHAs  only)  or  under  section  504  of  the 
Rehabilitation  Act  of  1973  and  HUD 
regulations  (24  CFR  8.57)  (PHAs  and 
IHAs]; 

(e)  'Iliere  is  no  pending  civil  ri^ts 
suit  brought  against  the  HA  by  the 
Department  of  Justice;  and 

(^  There  is  no  unresolved  charge  of 
discrimination  against  the  HA  issued  by 
the  Secretary  under  section  810(g)  of  the 
Fair  Housing  Act.  as  implemented  by  24 
CFR  103.400. 

(2)  Eligible  Activities.  Program  funds 
may  be  used  for  the  following  activities: 

(a)  The  renovation,  cmiversion,  or 
combination  of  vacant  dwelling  units  in 
a  HA  development  to  create  common 
areas  to  accommodate  the  provision  of 
sunpoitive  services; 

(b)  The  renovation  of  existing 
common  areas  in  a  HA  development  to 
accommodate  the  provision  of 
supportive  services; 

(c)  The  renovation  of  facilities  located 
near  the  premises  of  one  or  more  HA 
developmmits  to  accommodate  the 
provision  of  supportive  services; 

(d)  The  provision  of  not  more  than  15 
percent  of  the  total  cost  of  supportive 
services  (whkh  may  be  provided 
directly  to  eligible  residents  by  the  HA 
or  by  contract  or  lease  through  other 
appropriate  agencies  or  providers),  but 
only  if  the  HA  demonstrates  that: 

(0  The  supportive  services  are 
appropriate  to  improve  the  access  of 
eligible  residents  to  employment  and 
educational  opportunities;  and 

(ii)  The  HA  has  made  diligent  efforts 
to  use  or  obtain  other  available 
resources  to  fund  cmt  provide  such 
services;  and 

(e)  The  employment  of  service 
coordinators. 

(3)  Other  Eligibility  Related 
Requirements,  (a)  Grants  used  solely  ficH' 


the  activities  listed  in  paragraphs  (a), 

(b).  or  (c)  of  Section  1.^2),  “EUgihle 
Activities,"  of  this  NOFA,  shall  be 
completed  within  three  years  of  the 
eHective  date  of  the  grant.  Each 
applicant  should  submit  a  description  of 
the  renovation  or  conversion  to  be 
conducted,  along  with  a  budget  and 
timetable  for  those  activities.  Other 
eligible  activities  may  be  funded  over  a 
maximum  five-year  period. 

(b)  Each  applicant  must  submit  a 
budget,  timet^le,  and  list  of  milestones 
for  the  five-year  period  (following  initial 
receipt  of  fimdin^,  at  least,  covered  by 
the  applicant's  description  of  supp<xtive 
services.  Milestones  shall  include  the 
number  of  families  to  be  served,  types 
of  services,  and  dollar  amounts  to  be 
allocated  over  the  five-year  period. 

(c)  Each  applicant  must  demonstrate  a 
firm  commitment  of  assistance  from  one 
or  more  sources  ensuring  that 
supportive  services  will  be  provided  for 
not  less  than  one  year  follo^ng  the 
completion  of  activities  fimded  under 
this  NOFA. 

(d)  When  a  grant  application  is 
approved,  the  HA  roust  receive  approval 
from  HUD  to  conduct  renovation  or 
conversions.  Approval  must  be 
provided  prior  to  drawing  down  funds. 

(e)  If  a  renovation  is  done  off-site,  the 
HA  must  provide  documentation  that  it 
has  ccmtrol  of  the  proposed  property. 
Control  can  be  evidenced  through  a 
lease  agreement,  ownership 
documentation,  or  other  appropriate 
documentation  (see  Sections  in.B(3)  and 
m.ai5)  of  this  NOFA). 

F.  Other  Program  Requirements 

(1)  Resident  Involvement.  The 
Department  has  a  longstanding  policy  of 
encouraging  HAs  to  promote  resident 
involvement,  and  to  facilitate 
cooperative  paitn^ships  to  achieve 
specific  and  mutual  goals.  Therefore, 
residents  must  be  induded  in  the 
planning  and  implementation  of  this 
program.  The  HA  shall  develop  a 
process  that  assures  that  RC/RMC/RO 
representatives  and  residents  are  folly 
briefed  and  have  an  opportunity  to 
comment  on  the  propo^  content  of  the 
HA's  application  in  response  to  this 
NOFA.  The  HA  shall  give  full 
consideration  to  the  comments  end 
concerns  of  the  residents.  The  process 
shall  include: 

(a)  Informing  residents  of  the  selected 
developments  regarding  the  preparation 
of  the  application,  and  providing  for 
residents  to  assist  in  the  development  of 
the  a^lication,  as  appropriate. 

(b)  (mce  a  draft  apfmcation  has  been 
prepared,  the  HA  sh^  make  a  copy 
available  for  reading  in  the  management 
office;  provide  copies  of  the  draft  to  any 


resident  organization  represmiting  the 
residents  of  the  development(s) 
involved;  and  provide  adequate 
opportunity  for  conunent  by  the 
residents  of  the  development  and  their 
representative  organizatimis  prior  to 
making  the  application  final. 

(c)  Provide  to  any  resident 
organizatimi  representing  the 
development  a  summary  of  the  resident 
comments  and  its  response  to  them,  and 
notify  residents  of  the  development(s) 
that  diis  summaiy  and  response  are 
available  for  reading  in  the  management 
office. 

(d)  After  HUD  approval  of  a  grant, 
notify  residents  of  me  development,  and 
any  representative  organizations  of 
approval,  of  the  grant;  notify  the 
residents  of  the  availability  of  the  HUD 
approved  implementation  schedule  in 
the  management  office  for  reading;  and 
develop  a  system  to  facilitate  a  regular 
resident  role  in  all  aspects  of  program 
implementation. 

(2)  Training/Employment/Contracting 
of  HA  Residents,  (a)  Section  3  of  the 
Housing  and  Urbw  Developmmit  Act  of 
1968  (12  U.S.C  1701u)  (SecUon  3) 
requires  that  programs  of  direct 
financial  assistance  administered  by 
HUD  provide,  to  the  greatest  extent 
feasible,  opportunities  for  job  training 
and  empl(^ment  to  lower  income 
residents  in  ccmnection  with  projects  in 
their  neighborhoods.  For  purposes  of 
training  and  ^ployment,  the  HA  may 
offer  opportunities  to  Section  3 
residents  in  the  following  priority:  (i) 
Residents  of  the  housing  development 
for  which  the  assistance  is  being 
provided:  (ii)  residents  who  reside 
within  a  project  area  as  defined  in  24 
CFR  135.15  and  who  reside  in 
developments  managed  by  the  HA  that 
is  expending  the  assistance;  and  (iii) 
other  residents  of  the  Section  3  area. 
Therefore,  at  a  minimum  each  HA  and 
eadi  of  its  contractors  and 
subcontractors  receiving  funds  under 
this  program  shall  make  best  efiorts  to 
employ  HA  residents  to  provide  smvices 
and  renovation  or  conversion  work. 

(b)  Fot  purposes  of  the  requirements 
under  Se^on  3,  a  best  effort  means  that 
the  HA  shall: 

(1)  Attempt  to  recruit  HA  residents 
firom  the  appropriate  areas  through  local 
advertising  media,  signs  placed  at  the 
proposed  FIC  project  site,  and 
community  organizations  and  public  or 
private  institutions  operating  within  the 
development  area.  T^  HA  shall  include 
in  its  outreach  and  marketing  efforts, 
procedures  to  attract  the  least  likely  to 
apply  for  this  program  because  it 
indudes  consUoiction/miovation  type 
of  activities,  i.e..  low-inoxne 
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households  headed  by  women  and 
persons  with  disabilities;  and 

(2)  Determine  the  qualifications  of  HA 
residents  when  they  apply,  either  on 
their  own  or  on  referral  from  any  source, 
and  employ  HA  residents  if  their 
qualifications  are  satisfactory  and  the 
contractor  has  openings.  If  the  HA  is 
imable  to  employ  residents  determined 
to  be  qualified,  those  residents  shall  be 
listed  for  the  first  available  openings. 

(3)  Davis-Bacon  Requirements.  Al 
laborers  and  mechanics  employed  by 
contractors  or  the  HA  in  renovation  or 
conversion  (including  combining  of 
units)  on  the  premises  of  the  HA 
development  to  accommodate  the 
provision  of  supportive  services  under 
this  program  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a — 276a-5).  All  architects, 
technical  engineers,  draftsmen,  and 
technicians  employed  with  respect  to 
such  work  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  as 
determined  by  HUD.  These 
requirements  do  not  apply  to  volimteers 
under  the  conditions  set  out  in  24  CFR 
part  70. 

(4)  Resident  Compensation.  Residents 
employed  to  provide  services  funded 
under  this  program  or  described  in  the 
application  shall  be  paid  at  a  rate  not 
less  than  the  highest  of: 

(a)  The  minimum  wage  that  would  be 
applicable  to  the  employees  under  the 
Fair  Labor  Standards  Act  of  1938 
(FLSA),  if  section  6(a)(1)  of  the  FLSA 
applied  to  the  resident  and  if  the 
resident  were  not  exempt  under  section 
13  of  the  FLSA; 

(b)  The  State  or  local  minimum  wage 
for  the  most  nearly  comparable  covert 
employment;  or 

(c)  'The  prevailing  rate  of  pay  for 
persons  employed  in  similar  public 
occupations  by  the  same  employer. 

(5)  Treatment  of  Income,  (a)  1937  Act. 
As  provided  in  section  22(i)  of  the 
United  States  Housing  Act  of  1937  (1937 
Act),  no  service  provided  to  a  HA 
resident  under  this  program  may  be 
treated  as  income  for  the  purpose  of  any 
other  program  or  provision  of  State, 
Tribal,  or  Federal  law.  Program 
participation  shall  begin  on  the  first  day 
the  resident  enters  training  or  begins  to 
receive  services.  Fiulhermore,  the 
earnings  of  and  benefits  to  any  HA  • 
resident  resulting  from  participation  in 
the  FIC  program  shall  not  be  considered 
as  income  in  computing  the  tenant’s 
total  annual  income  that  is  used  to 
determine  the  tenant  rental  payment 
during: 

(i)  The  period  that  the  resident 
participates  in  the  program;  and 


(ii)  The  period  that  begins  with  the 
commencement  of  employment  of  the 
resident  in  the  first  job  acquired  by  the 
resident  after  completion  of  the  program 
that  is  not  funded  by  assistance  under 
the  1937  Act,  and  ends  on  the  earlier  of: 

(A)  The  date  the  resident  ceases  to 
continue  employment  without  good 
cause;  or 

(fl)  The  expiration  of  the  18-month 
period  beginning  on  the  date  of 
commencement  of  employment  in  the 
first  job  not  funded  by  assistemce  under 
this  program. 

(b)  NAHA.  In  addition,  as  provided  in 
section  957  of  NAHA,  the  rent  charged 
to  a  family  whose  monthly  adjusted 
income  increases  as  a  result  of  the 
employment  of  a  member  of  the  family 
who  was  previously  imemployed  may 
not  be  increased  as  a  result  of  the 
increased  monthly  adjusted  income  due 
to  such  employment  by  more  than  10 
percent  in  each  12-month  period  during 
the  36-month  period  beginning  upon 
such  employment. 

(6)  Reports.  Each  HA  receiving  a  grant 
shall  submit  to  HUD  an  annual  progress 
report,  participant  evaluation  and 
assessment  data  and  other  information, 
as  needed,  regarding  the  efiectiveness  of 
FIC  in  achieving  self-sufficiency. 

G.  Ranking  Factors 

Each  application  for  grant  award  will 
be  evaluated  if  it  is  submitted  as 
required  under  Section  n.B  of  this 
NOFA  and  meets  the  eligibility 
requirements  in  Section  I.E  of  this 
NOFA.  Applications  submitted  for 
funds  that  include  renovation, 
conversion,  or  combination  of  dwelling 
unit  activities  will  be  competitively 
selected  based  on  the  highest  scores  out 
of  a  possible  135  points.  Applications 
submitted  for  funds  solely  to  implement 
supportive  services  will  be 
competitively  selected  based  on  the 
highest  scores  out  of  a  possible  140 
points. 

Initially,  HUD  will  distribute  funds 
geographically  in  order  to  seek  diversity 
through  an  appropriate  mix  of  public 
and  Indian  housing  authorities.  Grants 
will  be  awarded  to  the  two  highest 
ranked  eligible  applicants  in  each 
funding  category  per  HUD  region.  In 
addition,  grants  will  be  awarded  to  the 
two  highest  ranked  eligible  IHA 
applications  in  each  funding  category 
on  a  nationwide  basis.  All  of  the 
remaining  applications  will  then  be 
placed  in  overall  nationwide  ranking 
order,  with  the  remaining  funds  granted 
in  order  of  rank  until  all  funds  are 
awarded. 

HUD  will  review  and  evaluate  the 
application  as  follows,  according  to 
whether  the  application  seeks  funds  for 


supportive  services  only  or  for  other 
activities. 

(1)  Conversion/Renovation/ 

Supportive  Services  Activities 
(Maximmn  135  points). 

Applications  for  fimds  for  these 
activities  will  be  scored  on  the 
following  factors; 

(a)  Evidence  of  the  need  for 
supportive  services  by  eligible  residents 
(10  points]; 

(b)  The  extent  to  which  the 
envisioned  renovation,  conversion  and 
combination  activities  are  appropriate  to 
facilitate  the  provision  of  FIC  services 
[15  points]; 

(c)  The  extent  to  which  each  service 
provider  has  evidenced  that  supportive 
services  and  other  resources  will  be 
provided  until  at  least  the  later  of:  (i) 
five  years  following  the  initial  receipt  of 
funding  under  this  NOFA;  or  (ii)  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA  (25 
points]; 

(d)  llie  extent  to  which  the  HA  has 
demonstrated  that  it  has  partnered  with 
residents  in  the  planning  phase  for  the 
FIC,  and  will  further  include  the 
residents  in  the  implementation  phase 
[15  points]; 

(e)  The  extent  to  which  the  HA  has 
demonstrated  that  it  will  contract  with 
or  employ  residents  to  provide  services 
and  conduct  convereion  and  renovation 
activities  [15  points]; 

(f)  Certification  that  the  HA  is 
implementing  a  FSS  program.  IHAs, 
without  FSS  programs,  that  have 
established  counseling  programs  such  as 
those  found  in  Mutual  Help  (MH)  may 
provide  similar  certification  [5  points]; 

(g)  The  ability  of  the  HA  or  designated 
service  provider  to  provide  the 
supportive  services  [5  points]; 

(h)  The  extent  to  which  the  HA  has 
coordinated  implementation  of  the 
program,  including  those  in  target  areas 
such  as  Weed  and  Seed,  Distressed,  etc., 
with  tribal.  State,  or  local  social  service 
agencies  [10  points].  In  assigning  points 
for  this  factor,  HUD  shall  consider  the 
extent  of  the  involvement  of  those 
agencies  in  the  development  of  the 
application  and  their  commitment  of 
assistance  in  the  implementation  of  the 
FIC.  The  commitment  of  these  agencies 
may  be  demonstrated  through  evidence 
of  intent  to  provide  direct  financial 
assistance  or  other  resources,  such  as 
social  services  (i.e.,  coimseling  and 
training);  the  use  of  public/Indian 
housing  funds  available  through 
existing  State  and  local  programs;  or 
other  commitments. 

(i)  The  extent  to  which  the  HA  has 
demonstrated  success  in  modernization 
activities  under  the  Comprehensive 
Grant/Comprehensive  Improvement 
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Assistance  (CHAP)  Programs  (see  24  CFR 
part  968),  the  extent  to  which  the  HA 
has  a  go^  record  of  maintaining  and 
operating  public  hmising  as  determined 
by  the  Public  Housing  Management 
Assessment  Plan  (PHMAP)  (see  24  CFR 
part  901)  (10  points],  and  has  utilized 
innovative  and  workable  strategies  to 
improve  management  (e.g.,  LEAP, 

%vhidi  uses  highly  skilled  retired 
military  personnel  in  key  management 
positions);  and 

(})  The  extent  to  which  the  HA  has 
demonstrated  that  it  will  commit  to  its 
FIC  part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  (CGP) 
funds  for  CGP*eligible  activities  that 
result  in  employment,  training,  and 
contracting  opportunities  for  eligible 
residents  (25  points]. 

(2)  Supportive  Services  Only 
(Maximum  140  points).  Applications  for 
funds  for  these  activities  will  be  scored 
on  the  following  factors; 

(a)  Evidence  of  the  need  for 
supportive  services  by  eligible  residents. 
(10  points]; 

(b)  Certification  that  the  HA  has 
control  of  a  site  to  facilitate  the 
provision  of  suppcutive  services 
appropriate  for  the  FIC  program  (10 
points); 

(c)  The  extent  to  which  each  service 
provider  has  evidmiced  that  supportive 
services  and  other  resources  will  be 
provided  until  at  least  the  later  of:  (i) 
five  years  following  the  initial  receipt  of 
funding  under  this  NOFA;  or  (ii)  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA  (25 
points]; 

(d)  The  extent  to  which  the  HA  has 
demonstrated  that  it  has  included 
residents  in  die  planning  phase  for  the 
FIC,  and  will  further  include  the 
residents  in  the  implementation  phase 
(10  points]; 

(ej  The  extent  to  which  the  HA  has 
demonstrated  that  it  will  contract  with 
or  employ  residents  to  provide  services 
(ISpoints); 

(0  Certification  that  the  HA  is 
implementing  a  FSS  program.  IHAs, 
without  FSS  programs,  that  have 
established  counseling  programs  such  as 
those  found  in  Mutual  Help  (MH)  may 
provide  similar  certification  (5  points]; 

(g)  Past  experience  in  obtaining  and 
providing  similar  services  for  HA 
families  (15  points]; 

(h)  TTie  ability  of  the  HA  or  a 
designated  service  provider  to  provide 
the  s^portive  services  (5  points]; 

(i)  Tne  extent  to  which  tne  HA  has  a 
good  record  of  maintaining  and 
operating  public  housing,  as  determined 
by  its  Public  Housing  Management 
Assessment  Plan  (PHMAP),  and  has 
utilized  innovative  and  workable 


strategies  to  improve  management  (e.g., 
LEAP,  which  uses  highly  silled  redi^ 
military  personnel  in  key  memagement 
positions)  (10  points]; 

(j)  The  extent  to  which  the  HA  has 
coordinated  implementation  of  the 
program,  including  those  in  target  areas 
such  as  Weed  and  Seed,  Distressed,  etc., 
with  tribal.  State  and/or  local  social 
service  agencies  (10  points].  In  assigning 
points  for  this  factor,  HUD  shall 
consider  the  involvement  of  those 
agencies  in  the  development  of  the 
application  and  their  commitment  of 
assistance  in  the  implementation  of  the 
FIC  The  commitment  of  these  agencies 
may  be  demonstrated  through  evidence 
of  intent  to  provide  direct  financial 
assistance  or  other  resources,  such  as 
social  services  (e.g.,  counseling  and 
training);  the  use  of  public/Indian 
housing  funds  available  through 
existing  State  and  local  programs;  or 
other  commitments;  and 

(k)  Extent  to  which  the  HA  has 
demonstrated  that  it  will  commit  to  its 
FIC  part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  (CGP) 
funds  for  CGP-eligible  activities  that 
result  in  employment,  training,  and 
contracting  opportunities  for  its 
residents  (25  points]. 

H.  Environmental  Review 

Any  environmental  impact  regarding 
eligible  activities  will  be  addressed 
through  an  environmental  review  of  that 
activity  as  required  by  24  CFR  part  50. 
including  the  applicable  related  laws 
and  authorities  under  section  50.4,  to  be 
completed  by  HUD.  to  ensure  that  any 
environmental  impact  will  be  addressed 
before  assistance  is  provided  to  the  HA. 
Grantees  will  be  expected  to  adhere  to 
all  assurances  applicable  to 
enviroiunental  concerns  as  contained  in 
this  NCH^A  and  grant  agreements. 

n.  Application  Submissions  Process 
A.  Application  Kit 

An  application  kit  is  required  as  the 
formal  submission  to  apply  for  funding. 
The  kit  includes  information  and 
guidance  on  preparation  of  a  Plan  and 
Budget  for  activities  proposed  by  the 
applicant.  This  process  facilitates  the 
execution  of  the  grant  for  those  selected 
to  receive  funding.  An  application  may 
be  obtained  from  die  local  HUD  Field/ 
Indian  Offices  with  delegated 
responsibilities  over  an  applying  HA 
(See  Appendix  A  for  listing),  or  by 
calling  HUD's  Resident  Initiatives 
Clearin^iouse  toll  free  number  1-600- 
955-2232.  Requests  for  application  kits 
must  include  your  name,  mailing 
address  or  P.O.  Box  (including  zip 
code),  and  telephone  number  (induding 


area  code),  and  should  refer  to 
document  FR-3397-N-01.  Applications 
may  be  requested  beginning  March  24, 
1994. 

B.  Application  Submission 

The  original  and  two  copies  of  the 
application  must  be  sulnnitted.  The 
Appendix  lists  addresses  of  HUD  Field/ 
Indian  Offices  that  will  accept  the 
completed  application. 

The  application  must  be  physically 
received  by  4*30  p.m.,  local  time,  on 
)ime  22, 1994.  This  application  deadline 
is  firm  to  date  and  hour.  In  the  interest 
of  fairness  to  all  competing  applicants, 
the  IDepartment  will  treat  as  ineligible 
for  consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  eariy  submission  of  their 
applications  to  avoid  any  risk  of  loss  of 
eligibility  brought  on  by  unanticipated 
delays  or  other  delivery-related 
problems.  Facsimile  and  telegraphic 
applications  are  not  authorized  and 
shall  not  be  considered. 

m.  Checklist  of  Application  Submission 
Requirements 

The  Application  Kit  will  contain  a 
cheddist  of  all  application  submission 
requirements  to  complete  the 
application  process. 

A.  Applications  for  SuppOTtive 
Services  Only  must  contain  the 
following  information: 

(1)  Name  and  address  (or  P.O.  Box)  of 
the  HA.  Name  and  telephrme  number  of 
contact  person  (in  the  event  further 
information  or  clarification  is  needed 
during  the  application  review  process); 

(2)  SF-424A,  Budget  Information, 
Non-Construction  Programs,  and  SF- 
424B,  Assurances,  Non-Constructimi 
Programs; 

(3)  A  description  of  the  need  for 
supportive  services  by  eligible  residents; 

(4)  A  description  of  the  supportive 
services  that  are  to  be  provided  over  at 
least  a  5-year  period  after  the  initial 
receipt  of  funding  under  this  NOFA, 
and  how  the  supportive  services  will 
enhance  education  and  ]ob 
opportunities  for  residents; 

(5)  Evidence  of  a  firm  commitment  of 
assistance  from  one  or  more  sources 
ensuring  that  the  supportive  services 
will  be  provided  for  not  less  than  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA. 
Evidence  shall  be  in  the  form  of  a  letter 
or  resolution.  A  cost  allocation  plan 
shall  be  sulmiitted  outlining  the  one- 
year  commitment; 

(6)  A  description  of  pubUc  or  private 
sources  of  assistance  that  can  reasonably 
be  expected  to  fund  or  provide 
supportive  services,  including  evidence 


Federal  Register  /  Vol.  59,  No.  39  /  Monday,  Februciry  28,  1994  /  Notices 


9597 


of  any  intention  to  provide  assistance 
expressed  by  State  and  local 
governments,  private  foundations,  and 
other  organizations  (including  profit 
and  nonprofit  o^anizations); 

(7)  A  description  of  the  plan  for 
continuing  operation  of  the  FIC,  and  the 
provision  of  services  to  families  after 
completion  of  the  later  of:  (i)  Five  years 
following  the  initial  receipt  of  funding 
under  this  NOFA;  or  (ii)  one  year 
following  the  completion  of  activities 
funded  under  this  NOFA; 

(8)  A  certification  from  an  appropriate 
service  agency  (in  the  case  of  FSS,  the 
certification  may  be  from.the 
Coordinating  Committee)  that: 

(a)  The  provision  of  supportive 
services  is  well  designed  to  provide 
families  better  access  to  educational  and 
enmloyment  opportunities;  and 

(o)  tnere  is  a  reasonable  likelihood 
that  such  services  will  be  funded  or 
provided  for  the  entire  five-year  period, 
at  least,  after  the  initial  receipt  of 
funding  under  this  NOFA. 

(9)  A  description  of  assistance  for 
which  the  HA  is  applying; 

(10)  A  narrative  on  the  location  of  the 
FIC  facility.  Provide  the  precise  location 
of  the  facility  to  be  used  for  FIC,  and 
indicate  its  accessibility  to  residents, 
including  distance  from  the 
developmentfs),  and  transportation 
necessary  to  receive  services; 

(11)  Evidence  that  the  HA  has  control 
of  the  FIC  site.  If  the  facility  is  off-site, 
the  HA  shall  include  copies  of  the 
negotiated  lease  and  the  terms,  an 
option  to  lease,  indicating  that  the 
facility  is  available  to  the  HA  for  use  as 
a  FIC  for  the  period  ending  the  later  of: 

(i)  Five  years  following  the  initial 
receipt  of  funding  under  this  NOFA,  or 

(ii)  one  year  following  the  completion  of 
activities  funded  imder  this  NOFA; 
lease  and  the  terms,  an  option 
description  of  the 

(12)  A  certification  that  the  HA  is 
implementing  a  FSS  program,  if 
applicable.  IHAs,  without  FSS 
programs,  that  have  established 
counseling  programs  such  as  those 
found  in  Mutual  Help  (MH)  should 
provide  similar  certification,  if 
applicable; 

(13)  A  certification  that  funds  used  to 
pay  for  a  Service  Coordinator  are  not 
duplicate  expenses  from  any  other 
program,  including  FSS; 

(14)  A  description  of  the  resident 
involvement  in  the  planning  and 
implementation  phases  of  this  program; 

(15)  A  description  of  the  services  that 
HA  residents  will  be  employed  to 
provide; 

(16)  Letters  of  commitment.  The 
letters  should  identify  all  commitments 
for  additional  resources  to  be  made 


available  to  the  program  from  the 
applicant  and  other  State,  local,  or 
private  entities.  The  description  shall 
include,  but  is  not  limited  to,  the 
commitment  source,  source  committed, 
availability  and  rise  of  funds,  and  other 
conditions  associated  with  the  loan, 
grant,  gift,  donation,  contribution,  etc. 
Commitments  from  State  or  local 
agencies  may  include,  but  are  not 
limited  to.  vocational,  adult,  and 
bilingual  education;  Job  Partnership 
Training  Act  (JTPA)  and  Family  Support 
Act  of  1988  job  training  programs;  ^ild 
care;  and  social  services  assistance, 
counseling  or  drug  addiction  services. 
Commitments  may  include  in-kind 
contributions,  on-site  journeymen  or 
equivalent  instruct(»s,  transportation,  or 
other  resources  for  use  by  participants 
of  the  FIC; 

(17)  Certification  that  efforts  were 
made  to  use  or  obtain  other  resources  to 
fund  or  provide  the  services  proposed; 

(18)  Certification  of  the  extent  to 
which  the  HA  will  commit  to  its  FIC 
part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  funds  for 
CGP  eligible  activities  that  result  in 
employment,  training,  and  contracting 
opportunities  for  eligible  residents; 

(19)  A  project  bud^,  timetable  and 
narrative; 

(20)  Certification  that  FIC  funding 
will  not  duplicate  any  other  HUD 
funding,  including  CGP  funding. 

(21)  Equal  Opportunity  Requirements. 
The  HA  must  certify  that  it  will  carry 
out  activities  assist^  under  the  program 
in  compliance  with: 

(a)  The  requirements  of  the  Fair 
Housing  Act  (42  U.S.C  3601-3619)  and 
implementing  regulations  at  24  CFR 
parts  100, 107, 109, 110,  and  121;  and 
Executive  Order  11063  (Equal 
Opportunity  Housing  implementing 
regulations  at  24  CFR  Part  107;  and  Title 
VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d)  (Nondiscrimination  in 
Federally  Assisted  Programs)  and 
implementing  regulations  issued  at  24 
CFR  part  1; 

(Note:  Title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C  2000d-2000d-4),  which  prohibits 
discrimination  on  the  basis  of  race,  color  or 
national  origin  in  federally  assisted 
programs,  and  the  Fair  Housing  Act  (42 
l).S.C  3601-3620),  which  prohibits 
discrimination  based  on  race,  color,  religion, 
sex  or  national  migin  in  the  sale  or  rent^  of 
housing,  do  not  apply  to  Indian  housing 
authorities  (IHAs)  established  by  exercise  of 
a  Tribe's  powers  of  self-government  Title  VI 
and  the  Fair  Housing  Act  (24  CFR  parts  1  and 
100)  shall  not  be  applicable  to  the 
development  or  operation  of  projects  by  such 
IHAs.) 

(b)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 


the  Age  Discrimination  Act  of  1975  (42 
U.S.C  6101-07)  and  implementing 
regulations  at  24  CFR  part  146;  the 
prohibition  against  discrimination 
against  individuals  with  a  disability 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C  794)  and 
implementing  regulations  at  24  CFR  part 
8;  and  the  requirements  of  Executive 
Order  11246  and  the  implementing 
reflations  issued  at  41  CFR  chapter  60; 

(c)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968, 12  U.S.C  1701u  and 
implementing  regulations  at  24  CFR  part 
135; and 

(d)  The  requirements  of  Executive 
Orders  11625, 12432,  and  12138. 
Consistent  with  HUD’s  responsibilities 
under  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women’s  business 
enterprises  in  connection  with  activities 
funded  under  this  notice. 

(22)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure  Update  Report 
must  be  completed  in  accordance  with 
24  CTR  part  12,  Accountability  in  the 
Provision  of  HUD  Assistance.  A  copy  is 
provided  in  the  application  kit. 

(23)  Drug-Free  Workplace 
Certification.  The  Drug-Free  Workplace 
Act  of  1988  (42  U.S.C  701)  requires 
grantees  of  federal  agencies  to  certify 
that  they  will  provide  drug-feee 
workplaces.  Each  potential  recipient 
under  this  NOFA  must  certify  that  it 
will  comply  with  drug-free  workplace 
requirements  in  acco^ance  with  the 
Act  and  with  HUD’s  rules  at  24  CFR  p>art 
24,  subpart  F. 

(24)  (Jertification  regarding  Lobbying. 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121,  approved  October  23, 1989  (31 
U.S.C  1352)  (the  “Byrd  Amendment’’) 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
Department’s  regulations  on  these 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.110.  any  HA  submitting  an 
application  under  this  announcement 
for  more  than  $100,000  of  budget 
authority  must  submit  a  certification 
and,  if  applicable,  a  Disclosure  of 
Lobbying  Activities  (SF-LLL  form). 

(25)  A  certification  that: 

(a)  The  HA  will  include  in  any 
contract  for  renovation  or  conversion 
(including  combining  of  units)  on  the 
premises  of  the  HA  development  to 
acconunodate  the  provision  of 
supportive  services  under  this  program, 
a  requirement  that  all  laborers  and 
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mechanics  (other  than  volunteers  under 
the  conditions  set  out  in  24  CFR  part  70) 
shall  be  paid  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a— 276a-5): 

(b)  The  HA  will  include  in  such 
contracts  a  requirement  that  all 
architects,  technical  engineers, 
draftsmen,  and  technicians  (other  than 
volunteers)  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  as 
determined  by  HUD;  and 

(c)  The  HA  will  pay  such  wage  rates 
to  its  own  employees  engaged  in  this 
work. 

B.  Applications  for  Renovation/ 
Conversion  Activities  Only  must 
contain  the  following  information: 

(1)  Name  and  address  (or  P.O.  Box)  of 
the  HA.  Name  and  telephone  number  of 
contact  person  (in  the  event  further 
information  or  clarification  is  needed 
during  the  application  reviev/  process): 

(2)  A  narrative  on  the  location  of  the 
off-site  facility,  if  applicable.  Provide 
the  precise  location  of  the  FIC  facility 
(street  address)  and  indicate  its 
accessibility  to  residents,  including 
distance  from  the  development(s),  and 
transportation  necessary  to  receive 
services: 

(3)  Evidence  that  the  HA  has  control 
of  the  proposed  off-site  premises.  This 
shall  include  copies  of  ^e  negotiated 
lease  and  the  terms,  an  option  to  lease, 
indicating  that  the  facility  will  be 
available  to  the  HA  for  use  as  a  FIC  for 
the  period  ending  the  later  of:  (i)  Five 
years  following  the  initial  receipt  of 
funding  under  this  NOFA;  or  (ii)  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA; 

(4)  A  description  of  services  that  the 
HA  expects  to  be  provided,  to  the 
greatest  extent  practicable,  by  HA 
residents,  as  described  in  Section  I.F(2) 
of  this  NOFA.  The  Description  shall 
include  the  position  titles  and  numbers 
of  residents  expected  to  be  employed  for 
renovation/conversion  activities; 

(5)  Certification  of  the  extent  to  which 
the  HA  will  commit  to  its  FIC  part  of  its 
formula  allocation  of  Comprehensive 
Grant  Program  (CGP)  funds  for  CGP 
eligible  activities  that  result  in 
emplo3maent,  training,  and  contracting 
opportunities  for  eligible  residents; 

(6)  A  project  budget,  timetable  and 
narrative; 

(7)  Certification  that  FIC  funding  will 
nut  duplicate  any  other  HUD  funding, 
including  CGP  funding. 

(8)  Equal  Opportunity  Requirements. 
The  HA  must  certify  that  it  will  carry 
out  activities  assisted  under  the  program 
in  compliance  with; 


(a)  The  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619)  and 
implementing  regulations  at  24  CFR 
parts  100, 107, 109, 110,  and  121;  and 
Executive  Order  11063  (Equal 
Opportunity  Housing  implementing 
regulations  at  24  CFR  Part  107;  and  Title 
VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d)  (Nondiscrimination  in 
Federally  Assisted  Programs)  and 
implementing  regulations  issued  at  24 
CFR  part  1; 

(Note:  Title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d-2000d-4),  which  prohibits 
discrimination  on  the  basis  of  race,  color  or 
national  origin  in  federally  assisted 
programs,  and  the  Fair  Housing  Act  (42 
U.S.C  3601-3620),  which  prohibits 
dis_crimination  based  on  race,  color,  religion, 
sex  or  national  origin  in  the  sale  or  rental  of 
housing,  do  not  apply  to  Indian  housing 
authorities  (IHAs)  established  by  exercise  of 
a  Tribe’s  powers  of  self-government  Title  VI 
and  the  Fair  Housing  Act  (24  CFR  parts  1  and 
100)  shall  not  be  applicable  to  the 
development  or  operation  of  projects  by  such 
IHAs.) 

(b)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146;  the 
prohibition  against  discrimination 
against  individuals  with  a  disability 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and 
implementing  regulations  at  24  CFR  part 
8  and  Title  II  or  the  Americans  with 
Disabilities  Act  of  1009  (42  U.S.C. 

12131)  and  implementing  regulation  at 
28  CFR  part  35;  and  the  requirements  of 
Executive  Order  11246  and  the 
implementing  regulations  issued  at  41 
CFR  chapter  60; 

(c)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968, 12  U.S.C.  1701u  and 
implementing  regulations  at  24  CFR  part 
135;  and 

(d)  The  requirements  of  Executive 
Orders  11625, 12432,  and  12138. 
Consistent  with  HUD’s  responsibilities 
under  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women’s  business 
enterprises  in  connection  with  activities 
funded  under  this  notice. 

(8)  Evidence  of  a  firm  commitment  of 
assistance  from  one  or  more  sources 
ensuring  that  the  supportive  services 
will  be  provided  for  not  less  than  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA. 
Evidence  shall  be  in  the  form  of  a  letter 
or  resolution.  A  cost  allocation  plan 
shall  be  submitted  outlining  the  one- 
year  commitment; 

(9)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure  Update  Report 


must  be  completed  in  accordance  with 
24  CFR  part  12,  Accountability  in  the 
Provision  of  HUD  Assistance.  A  copy  is 
provided  in  the  application  kit. 

(10)  Drug-Free  Workplace 
Certification.  The  Drug-Free  Workplace 
Act  of  1988  (42  U.S.C.  701)  requires 
grantees  of  federal  agencies  to  certify 
that  they  will  provide  drug-free 
workplaces.  Each  potential  recipient 
under  this  NOFA  must  certify  that  it 
will  comply  with  drug-free  workplace 
requirements  in  accordance  with  the 
Act  and  with  HUD’s  rules  at  24  CFR  part 
24,  subpart  F. 

(11)  Certification  regarding  Lobbying. 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121,  approved  October  23, 1989  (31 
U.S.C.  1352)  (the  “Byrd  Amendment’’) 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  fi-om  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
Department’s  regulations  on  these 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.110,  any  HA  submitting  an 
application  under  this  announcement 
for  more  than  $100,000  of  budget 
authority  must  submit  a  certification 
and,  if  applicable,  a  Disclosure  of 
Lobbying  Activities  (SF-LLL  form). 

(12)  A  certification  that: 

(a)  The  HA  will  include  in  any 
contract  for  renovation  or  conversion 
(including  combining  of  units)  on  the 
premises  of  the  HA  development  to 
accommodate  the  provision  of 
supportive  services  imder  this  program, 
a  requirement  that  all  laborers  and 
mechanics  (other  than  volunteers  under 
the  conditions  set  out  in  24  CFR  part  70) 
shall  be  paid  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C  276a— 276a-5); 

(b)  The -HA  will  include  in  such 
contracts  a  requirement  that  all 
architects,  technical  engineers, 
draftsmen,  and  technicians  (other  than 
volunteers)  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  as 
determined  by  HUD;  and 

(c)  The  HA  will  pay  such  wage  rates 
to  its  own  employees  engaged  in  this 
work. 

C.  Applications  for  Both  Supportive 
Services  and  Renovation/Conversion 
Activities  must  contain  the  following 
information: 

(1)  Name  and  address  (or  P.O.  Box)  of 
the  HA.  Name  and  telephone  number  of 
contact  person  (in  the  event  further 
information  or  clarification  is  needed 
during  the  application  review  process); 
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(2)  SF-424A,  Budget  Information, 
Non-Construction  Programs,  and  SF- 
424B,  Assurances,  Non-Construction 
ProOTams; 

A  description  of  assistance  for 
which  the  HA  is  applying; 

(4)  A  description  of  the  need  for 
supportive  services  by  eligible  residents; 

(5)  Evidence  of  a  fi^  commitment  of 
assistance  from  one  or  more  sources 
ensuring  that  the  supportive  services 
will  be  provided  for  not  less  than  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA. 
Evidence  shall  be  in  the  form  of  a  letter 
or  resolution.  A  cost  allocation  plan 
shall  be  submitted  outlining  the  one- 
year  commitment; 

(6)  A  description  of  the  plan  for 
continuing  operation  of  the  FIC  and  the 
provision  of  supportive  services  to 
families  after  the  later  of:  (i)  five  years 
following  the  initial  receipt  of  funding 
under  this  NOFA;  or  (ii)  one  year 
following  the  completion  of  activities  . 
funded  under  this  NOFA; 

(7)  A  description  of  services  that  the 
HA  expects  to  be  provided,  to  the 
greatest  extent  practicable  by  HA 
residents  as  provided  imder  Section 
I.F(2)  of  this  NOFA; 

(8)  A  description  of  the  positions  and 
numbers  of  residents  expected  to  be 
employed  for  renovation,  conversion, 
and  other  elimble  activities; 

(9)  A  certification  that  the  HA  is 
implementing  a  FSS  program,  if 
applicable.  IHAs,  without  FSS 
programs,  that  have  established 
counseling  programs  such  as  those 
found  in  Mutual  Help  (MH)  should 
provide  similar  certification,  if 
applicable; 

(10)  A  description  of  the  resident 
involvement  in  the  planning  and 
implementation  phases  of  this  program. 

(11)  Certification  of  the  extent  to 
which  the  HA  will  commit  to  its  FIC 
part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  (CGP) 
funds  for  CGP  eligible  activities  that 
result  in  employment,  training,  and 
contracting  opportunities  for  eligible 
residents; 

(12)  A  project  budget,  timetable,  and 
narrative; 

(13)  Letters  of  commitment  Identify 
all  commitments  for  additional 
resources  to  be  made  available  to  the 
program  from  the  applicant  and  other 
State,  local,  or  private  entities.  The 
description  shall  include,  but  is  not 
limited  to.  the  commitment  source, 
source  committed,  availabihty  and  use 
of  funds,  and  other  conditions 
associated  with  the  loan,  grant,  gift, 
donation,  contribution,  etc. 
Commitments  from  State  or  local 
agencies  may  include,  but  are  not 


limited  to,  vocational,  adult,  and 
bilingual  education;  fTPA  and  Family 
Support  Act  of  1988  job  training 
programs;  child  care;  and  social  services 
assistance,  counseling  or  drug  addiction 
services.  Commitments  may  include  in- 
kind  contributions,  on-site  journeymen 
or  equivalent  instructors,  transportation, 
or  other  resources  for  use  by 
participants  of  the  FIC. 

(14)  A  narrative  on  the  location  of  the 
ofi-site  facility,  if  applicable.  Provide 
the  precise  location  of  the  FIC  facility 
(street  address)  and  its  accessibihty  to 
residents  including  distance  from  the 
development(s),  and  transportation 
necessary  to  receive  services; 

(15)  Evidence  that  the  HA  has  control 
of  the  proposed  off-site  premises.  This 
shall  include  copies  of  the  negotiated 
lease  and  the  terms,  an  option  to  lease, 
indicating  that  the  facility  will  be 
available  to  the  HA  for  use  as  a  FIC  for 
the  period  ending  the  later  of:  (i)  Five 
years  following  the  initial  receipt  of 
funding  under  this  NOFA;  or  (ii)  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA; 

(16)  Certification  that  FIC  funding 
will  not  duplicate  any  other  HUD 
funding,  including  CGP  funding. 

(17)  Equal  Opportunity  Requirements. 
The  HA  must  certify  that  it  will  carry 
out  activities  assisted  under  the  program 
in  compliance  with: 

(a)  The  requirements  of  the  Fair 
Housing  Act  (42  U.S.C  3601-3619)  and 
implementing  regulations  at  24  CFR 
parts  100, 107, 109, 110,  and  121;  and 
Executive  Order  11063  (Equal 
Opportunity  Housing  implementing 
regulations  at  24  CFR  Part  107;  and  Title 
VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C  2000d)  (Nondiscrimination  in 
Federally  Assisted  Programs)  and 
implementing  regulations  issued  at  24 
CFR  part  1; 

(Note:  Title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S!C  2000d-2000d-4).  which  prohibits 
discrimination  on  the  basis  of  race,  color  or 
national  origin  in  federally  assisted 
programs,  and  the  Fair  Housing  Act  (42 
U.S.C  3601-3620),  which  prohibits 
discrimination  based  on  race,  color,  religion, 
sex  or  national  origin  in  the  sale  or  rental  of 
housing,  do  not  apply  to  Indian  housing 
authorities  (IHAsj  established  by  exercise  of 
a  Tribe’s  powers  of  self-government  Title  VI 
and  the  Fair  Housing  Act  (24  CFR  parts  1  and 
100]  shall  not  be  applicable  to  the 
development  or  operation  of  projects  by  such 
IHAs.) 

(b)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  p^  146;  the 
prohibition  against  discrimination 
against  individuals  with  a  disability 


under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.Q  794)  and 
implementing  regulations  at  24  CFR  part 
8  and  Title  II  of  ^e  Americans  with 
Disabilities  Act  of  1009  (42  U.S.C 
12131)  and  implementing  regulation  at 
28  CFR  Part  35;  and  the  requirements  of 
Executive  Order  11246  and  the 
implementing  regulations  issued  at  41 
CFR  chapter  60; 

(c)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968, 12  U.S.C.  1701u  and 
implementing  regulations  at  24  CFR  part 
135;  and 

(d)  The  requirements  of  Executive 
Orders  11625, 12432,  and  12138. 
Consistent  with  HUD’s  responsibilities 
under  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women’s  business 
enterprises  in  connection  with  activities 
funded  under  this  notice. 

(17)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure  Update  Report 
must  he  completed  in  accordance  with 
24  CFR  part  12,  Accountability  in  the 
Provision  of  HUD  Assistance.  A  copy  is 
provided  in  the  application  kit. 

(18)  Drug-Free  Workplace 
Certification.  The  Drug-Free  Workplace 
Act  of  1988  (42  U.S.C.  701)  requires 
grantees  of  federal  agencies  to  certify 
that  they  will  provide  drug-free 
workplaces.  Each  potenti^  recipient 
under  this  NOFA  must  certify  that  it 
will  comply  with  drug-free  workplace 
requirements  in  accordance  with  the 
Act  and  with  HUD’s  rules  at  24  CFR  part 
24,  subpart  F. 

(19)  fortification  regarding  Lobbying. 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121,  approved  October  23, 1989  (31 
U.S.C.  1352)  (the  “Byrd  Amendment”) 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
Department’s  regulations  on  those 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  Mdth  24  CFR 
87.110,  any  HA  submitting  an 
application  under  this  announcement 
for  more  than  $100,000  of  budget 
authority  must  submit  a  certification 
and,  if  applicable,  a  Disclosure  of 
Lobbying  Activities  (SF-LLL  form). 

(20)  A  certification  that: 

(a)  The  HA  will  include  in  any 
contract  for  renovation  or  conversion 
(including  combining  of  imits)  on  the 
premises  of  the  HA  development  to 
accommodate  the  provision  of 
supportive  services  under  this  program, 
a  requirement  that  all  laborers  and 
mechanics  (other  than  volunteers  under 
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the  conditions  set  out  in  24  CFR  part  70) 
shall  be  paid  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Si^etary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a— 276a-5); 

(b)  The  HA  will  include  in  such 
contracts  a  requirement  that  all 
architects,  technical  engineers, 
draftsmen,  and  technicians  (other  than 
volunteers)  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  as 
determined  by  HUD;  and 

(c)  The  HA  will  pay  such  wage  rates 
to  its  own  employees  engaged  in  this 
work. 

rv.  Corrections  to  Deficient  Applications 

After  the  submission  deadline  date, 
HUD  will  screen  each  application  to 
determine  whether  it  is  complete.  If  an 
application  lacks  certain  technical 
items,  such  as  certifications  or 
assurances,  or  contains  a  technical  error, 
such  as  an  incorrect  signatory,  HUD  will 
notify  the  applicant  in  writing  that  it 
has  14  calendar  days  from  the  date  of 
HUD’s  written  notification  to  cure  the 
technical  deficiency.  If  the  applicant 
fails  to  submit  the  missing  material 
within  the  14-day  cure  period,  HUD  will 
disqualify  the  application. 

This  14-day  cure  period  applies  only 
to  nonsubstantive  deficiencies  or  errors. 
Deficiencies  capable  of  cure  will  involve 
only  items  not  necessary  for  HUD  to 
assess  the  merits  of  an  application 
against  the  ranking  factors  specified  in 
this  NOFA. 

V.  Other  Matters 

A.  Other  Federal  Requirements 

In  addition  to  the  Equal  Opportunity 
Requirements  set  forth  in  Section  III, 
Checklist  of  Application  Submission 
Requirements,  of  this  NOFA,  grantees 
must  comply  with  the  following 
requirements: 

(1)  Ineligible  contractors.  The 
provisions  of  24  CFR  part  24  relating  to 
the  employment,  engagement  of 
services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(2)  Flood  insurance.  No  building 
proposed  for  acquisition,  construction, 
reconstruction,  repair,  or  improvement 
to  be  assisted  under  this  program  may 
be  located  in  an  area  that  has  been 
identified  by  the  Federal  Emergency 
Management  Agency  (FEMA)  as  having 
special  flood  hazards,  imless  the 
commimity  in  which  the  area  is  situated 
is  participating  in  the  National  Flood 
Insurance  Pro^mn  and  the  regulations 
thereunder  (44  CFR  parts  59-79),  or  less 


than  a  year  has  passed  since  FEMA 
notification  regarding  such  hazards,  and 
the  grantee  ensures  that  flood  insurance 
on  the  structure  is  obtained  in 
compliance  with  section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973 
(42  U.S.C.  4001  et  seq.). 

(3)  Lead-based  paint.  The 
requirements,  as  applicable,  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4821^846),  and 
implementing  regulations  at  24  CFR 
parts  35,  965  and  968. 

(4)  Applicability  of  OMB  Circulars. 

The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
110  and  A-122  with  respect  to  the 
acceptance  and  use  of  assistance  by 
private  nonprofit  organizations. 

(5)  "Relocation  and  Real  Property 
Acquisition.  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and 
HUD  Handbook  1378,  Tenant 
Assistance,  Relocation  and  Real 
Property  Acquisition,  apply  to  the 
acquisition  of  real  property  for  an 
assisted  project  and  the  displacement  of 
any  person  (family,  individual, 
business,  nonprofit  organization,  or 
farm)  as  a  direct  result  of  acquisition, 
rehabilitation,  or  demolition  for  the 
project. 

B.  Environmental  Review 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  (42  U.S.C.  4332).  The  finding  of 
no  significant  impact  is  available  for 
public  inspection  and  copying  Monday 
through  Friday  during  regular  business 
hours  at  the  Office  of  the  Rules  Docket 
Clerk,  Office  of  General  Coimsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 

C.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  mstribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order.  The  notice  announces 
the  availability  of  funds  to  provide 
families  living  in  public  or  Indian 
housing  with  better  access  to  education 


and  job  opportunities  to  achieve  self- 
sufficiency  and  independence. 

D.  Executive  Order  12606,  the  Family 
The  General  Counsel,  as  the 

Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  has  potential 
for  a  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  The  purpose  of  the  notice  is 
to  provide  funding  to  assist  families 
living  in  public  or  Indian  housing  with 
better  access  to  education  and  job 
opportunities  to  achieve  self-sufficiency 
and  independence,  and,  thus,  could 
benefit  families  significantly.  However, 
because  the  impact  on  families  is 
beneficial,  no  ftirther  review  is 
considered  necessary. 

E.  Section  102  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  w’as  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

F.  Section  103  of  the  HUD  Reform  Act 

HUD’s  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
became  effective  on  June  12, 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  ffinding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
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unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4.  , 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  progreun  to 
which  the  question  pertains. 

G.  Section  112  of  the  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD’s  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
pajrment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17. 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule. 


particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  about  the  rule  should 
he  directed  to  the  Office  of  Ethics,  room 
2158,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410-3000. 

Telephone:  (202)  708-3815  (voice/TDD) 
(This  is  not  a  toll-fi«e  number.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

H.  Freedom  of  Information  Act 

Applications  submitted  in  response  to 
this  NOFA  are  subject  to  disclosure 
under  the  Freedom  of  Information  Act 
(FOIA).  To  assist  the  Department  in 
determining  whether  to  release 
information  contained  in  an  application 
in  the  event  a  FOIA  request  is  received, 
and  applicant  may,  through  clear 
earmarking,  or  otherwise,  indicate  those 
portions  of  its  application  that  it 
believes  should  not  be  disclosed.  The 
applicants’s  views  will  be  used  solely  to 
aid  the  Department  in  preparing  its 
response  to  a  FOIA  request;  however, 
the  Department  is  required  by  the  FOIA 
to  make  an  independent  evaluation  of 
the  information. 

HUD  suggests  that  an  applicant 
rovide  a  basis,  when  possible,  for  its 
elief  that  confidential  treatment  is 
appropriate;  general  assertions  or 
blanket  requests  for  confidentiality, 
without  more  information,  are  of  limited 
value  to  the  Department  in  making 
determinations  concerning  the  release  of 
information  under  FOIA.  The 
Department  is  required  to  segregate 
disclosable  information  from 
nondisclosable  items,  so  an  applicant 
should  be  careful  to  identify  each 
portion  of  the  application  for  which 
confidential  treatment  is  requested. 

The  Department  emphasizes  that  the 
presence  or  absence  of  comments  or 


earmarking  regarding  confidential 
information  will  have  no  bearing  on  the 
evaluation  of  applications  submitted  in 
response  to  this  solicitation. 

I.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  of  Fiscal  Year  1990  (31  U.S.C.  1352) 
(the  “Byrd  Amendment”)  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  federal  contracts,  grants  or  loans  from 
using  appropriated  binds  for  lobbying 
the  Executive  or  Legislative  branches  of 
the  Federal  government  in  connection 
with  a  specific  contract,  grant,  or  loan. 
The  prohibition  also  covers  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  The  Department  has 
determined  that  an  lHA  established  by 
an  Indian  Tribe  as  a  result  of  the 
exercise  of  its  sovereign  power  is  not 
subject  to  the  Byrd  Amendment,  but  an 
IHA  established  under  State  law  is 
subject  to  those  requirements  and 
prohibitions. 

Authority:  42  U.S.C  1437t  and  3S35(d). 

Dated:  February  7. 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  94-4413  Filed  2-25-94;  8:45  am] 
BIUINO  coot  42t0-as-0 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  280 

[FRL-4842-0] 

Underground  Storage  Tanks 
Containing  Petroleum;  Financial 
Responsibility  Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  promulgating  a 
rule  to  amend  the  financial 
responsibility  requirements  for 
underground  storage  tanks  (USTs) 
containing  petroleum  that  appear  in 
subpart  H  of  40  CFR  part  280. 
Specifically,  this  rule  modifies  the 
financial  responsibility  compliance  date 
under  40  CFR  280.91(e)  for  one  category 
of  UST  owners.  Under  this 
modification.  Federally-recognized 
Indian  tribes  that  own  USTs  on  Indian 
lands  are  required  to  comply  with 
Federal  Financial  Responsibility 
requirements  of  40  CHI  part  280  subpart 
H-^inancial  Responsibility — by 
December  31, 1998  if  those  USTs  are  in 
compliance  with  applicable  technical 
requirements  for  USTs  in  40  CFR  part 
280.  Today’s  rule  extends  the  deadline 
for  certain  USTs  owned  by  Indian  tribes 
from  the  previous  date  of  Fetnuary  18, 
1994.  This  change  will  allow  EPA,  the 
Bureau  of  Indian  Affairs  and  Indian 
tribes  additional  time  to  explore  options 
for  solving  the  root  problem  of  lack  of 
funding  for  past  contamination  on 
Indian  lands  and  further  assist  tribes 
with  future  technical  requirements, 
such  as  tank  upgrading.  EPA  is  not 
changing  the  fiiiancial  responsibility 
deadline  for  rural  petroleum  marketers 
or  local  govenunents.  A  discussion  of 
the  Agency  rationale  behind  this 
decision  can  be  foimd  in  section  m.  C. 
imder  “SUPPLEMENTARY  INFORMATION’’. 
EFFECTIVE  DATE:  This  rulemaking  is 
effective  on  February  28, 1994. 
ADDRESSES:  The  public  docket  for  this 
rule  is  in  room  M2616,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SVV.,  Washington,  DC  20460. 
Call  (202)  260-9720  for  an  appointment 
to  review  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA/Superfund  Hotline  at  (800)  424- 
9346  (toll  free)  or  (703)  412-9810  in 
Virginia.  For  technical  questions, 
contact  Sammy  Ng  in  the  Office  of 
Underground  Storage  Tanks  at  (703) 
308-8882. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
today  finalizing  a  rule  that  would  allow 


certain  Federally-recognized  Indian 
tribes  that  own  USTs  containing 
petroleum  on  Indian  lands  additional 
time  to  comply  with  the  financial 
responsibility  requirements. 

Specifically,  this  rule  modifies  the 
compliance  date  under  40  CFR 
280.91(e).  Under  this  modification, 
Indian  tribes  that  own  USTs  containing 
petroleum  on  Indian  lands  must  comply 
with  the  financial  responsibility 
requirements  by  December  31, 1998.  To 
qu^fy  for  the  1998  financial 
responsibility  deadline,  tribally-owned 
USTs  must  hie  in  compliance  with  the 
technical  requirements  for  USTs 
described  in  40  CFR  part  280.  Technical 
compliance  for  USTs  includes,  for 
example,  leak  detection  and  reporting. 
The  technical  requirements  criterion  has 
been  included  to  protect  human  health 
and  the  environment  on  Indian  lands. 
EPA  is  not  changing  the  financial 
responsibility  deadline  for  rural 
petroleum  marketers  or  local 
governments.  A  discussion  of  Ageiury 
rationale  behind  this  decision  can  be 
found  in  section  in  C 

The  contents  of  today’s  preamble  are 
listed  in  the  following  outline: 

1.  Authority 
IL  Elective  Date 
in.  Background 

IV.  Final  Rule 

A.  Indian  Tribes 

B.  Implementati(Hi  of  Final  Rule 

C  Discussion  of  Options  Proposed  but  Not 
Finalized  for  Pe^leum  Marketers  and 
Local  Governments. 

V.  Economic  Impacts 

A  Econrxnlc  Impact  Analysis 

B.  Regulatory  Flexibility  Analysis 

C  Regulatory  Impact  Analysis 

D.  Paperwork  Reduction  Act 

L  Authority 

These  regulations  are  issued  under 
the  authority  of  sections  2002, 9001, 
9002, 9003, 9004, 9005,  9006, 9007, and 
9009  of  the  Solid  Waste  Disposal  Act,  as 
amended  (42  U.S.C.  6912,  6991,  6991a, 
6991b,  6991c,  6991d,  6991e,  699lf,  and 
6991h). 

n.  Effective  Date 

This  rule  will  be  effective  on  February 
28, 1994,  pursuant  to  5  U.S.C  553(d). 
This  rule  may  be  made  effective 
immediately  because  it  extends  an 
existing  compliance  date  and  there  is 
good  cause  to  make  that  extension 
immediately  effective  within  the 
meaning  of  28  U.S.C.  553(dKl)  and  (3). 

ni.  Background 

On  October  26, 1988,  EPA 
promulgated  financial  responsibility 
requirements  applicable  to  owners  and 
operators  of  underground  storage  tanks 
(USTs)  containing  |)etroleum  (53  FR 


43322).  To  meet  the  requirements, 
owners  and  operators  must  demonstrate 
that  they  can  pay  for  the  costs  of 
cleanups  and  third-party  damages 
resulting  firom  any  leaks  that  may  occur. 
In  the  final  rule,  EPA  established  a 
phased  compliance  schedule  for  owners 
and  operators  of  petroleum  USTs.  The 
principal  reason  for  adopting  the  phased 
compliance  approach  was  to  provide  the 
time  necessary  for  providers  of  financial 
assurance  mechanisms  (including 
private  insurance  companies  and  states 
intending  to  establish  state  assurance 
funds)  to  develop  new  policies  and 
programs  or  conform  their  policies  and 
programs  with  EPA  requirements.  See 
53  FR  43324. 

When  devising  the  phased 
compliance  approach,  the  Agency 
wanted  to  achieve  the  best  balance 
between  the  need  to  demonstrate 
financial  responsibility  for  UST  releases 
and  the  time  necessary  for  owners  and 
operators  to  obtain  assurance 
mechanisms.  The  Agency  attempted  to 
establish  compliance  dates  that  were  as 
eariy  as  possible,  considering  the  type  of 
assurance  different  types  of  facilities 
were  likely  to  obtain.  Petroleum 
marketers  owning  or  operating  1,000  or 
more  USTs  and  non-marketers  with 
more  than  $20  million  in  tangible  net 
worth  were  required  to  comply  by 
January  24, 1989,  based  primarily  on 
their  ability  to  qualify  for  self-insurance. 
Petroleum  marketers  with  100  to  999 
USTs  were  required  to  comply  by 
October  26, 1989.  These  marketers  were 
estimated  to  be  relatively  more  likely  to 
be  able  to  obtain  insurance;  some  of 
them  were  also  expected  to  qualify  as 
self-insurers.  Petroleum  marketers 
owning  13  to  99  USTs  at  more  than  one 
facility  were  originally  required  to 
comply  by  April  26, 1990.  However,  on 
May  2, 1990,  the  Agency  published  a 
rule  (55  FR  18566)  extending  this 
compliance  date  to  April  26, 1991. 

These  marketers  were  thought  to  be  less 
likely  to  be  able  to  obtain  insurance 
than  members  of  the  October  26, 1989, 
compliance  group. 

Petroleum  maAeters  owning  fewer 
than  13  USTs  at  more  than  one  facility 
or  owning  only  one  facility  with  fewer 
than  100  USTs,  as  well  as  non-marketers 
with  less  than  $20  million  in  net  worth 
and  local  governments  (including 
Indian  tril^)  were  originally  required 
to  comply  by  October  26, 1990.  This 
group  was  expected  to  rely  primarily  on 
state  assurance  funds  for  compliance. 
(State  assurance  funds  provide  money 
f^OT  cleanups  to  owners  and  operators  in 
their  states.  Owners  and  operators  in 
states  with  assurance  funds  are  deemed 
to  be  in  compliance  with  financial 
responsibility  for  the  amount  covered  by 
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the  fund  once  the  state  submits  the  fund 
to  EPA  for  approval  unless  and  until 
EPA  disapproves  the  fund.)  On  October 
31, 1990,  ^A  extended  the  compliance 
deadline  fOT  one  year  for  small 
marketers  (with  fewer  than  13  USTs  or 
fewer  than  100  USTs  at  a  single  facility) 
and  small  non-marketers  (with  less  than 
$20  million  in  net  worth),  otherwise 
known  as  Category  IV.  This  extension 
was  based  on  the  need  for  additional 
time  for  state  assurance  funds  to  be 
developed.  In  addition,  EPA  extended 
the  compliance  deadUne  for  local 
governments  and  Indian  tribes  until  one 
year  after  publication  of  a  final  rule  with 
additional  self-insurance  mechanisms 
for  local  governments  to  use  to 
demonstrate  compliance.  This  rule  was 
published  on  February  18. 1993  (58  FR 
9026). 

On  December  23, 1991,  EPA  once 
again  extended  the  compliance  deadline 
for  the  Category  IV  group  (small 
marketers  with  fewer  than  13  tanks  at 
more  than  one  facility  or  fewer  than  100 
tanks  at  a  single  facility  as  well  as  non- 
maiiceters  with  net  worth  less  than  $20 
million)  to  December  31, 1993  (56  HI 
66369).  EPA  based  the  extension  on  its 
understanding  that  more  members  of 
this  compliance  group  than  the  Agency 
had  originally  projected  must  rely  on 
state  assurance  funds,  rather  than  on 
insurance,  to  demonstrate  compliance 
with  the  finaiKdal  responsibility 
requirements.  EPA  believed  that,  in 
order  f(v  owners  and  operators  to  rely 
on  state  assurance  funds  as  compliance 
mechanisms,  states  must  have  more 
time  to  submit  their  state  assurance 
funds  to  EPA  for  approval.  Currently,  31 
state  assurance  funds  have  been 
approved  by  EPA  and  an  additional 
ei^t  state  assurance  funds  have  been 
submitted  to  EPA  for  approval.  (It  is 
important  to  note  that  upon  submission 
of  a  state  assurance  fund  to  the  EPA 
Regional  Administrator,  the  fund  is 
considered  to  be  approved  unless  and 
until  EPA  disapproves  it.)  Additionally, 
the  extension  provided  states  with  more 
time  to  develop  and  implement 
financial  assistance  programs  (e.g.. 
direct  loan  programs,  loan  guarantee 
programs,  grant  programs)  which  help 
owners  and  operators  (especially  small 
businesses)  pay  for  technical 
requirements  such  as  tank  upgrading. 
These  technical  improvements,  in  turn, 
help  USTs  meet  insurers*  underwriting 
criteria. 

The  Agency,  however,  continued  to 
be  concerned  about  the  effects  of  its 
regulations  on  the  regulated  community. 
By  analyzing  the  costs  of  the 
requirements,  EPA  foimd  that  the 
affordability  of  financial  responsibility 
compliance  is  often  tied  to  early 


compliance  with  technical  requirements 
such  as  tank  upgrading,  since,  for 
example,  private  insurance  companies 
may  refuse  to  provide  coverage  unless 
they  are  certain  that  a  site  does  not  pose 
a  high  risk  of  leaking.  EPA  believed  that 
the  costs  associated  with  the  technical 
requirements  are  an  impcnlant  factor 
underlying  the  inability  of  some  small 
owners  and  operators  to  meet  the 
financial  responsibility  requirements. 
These  costs  coupled  with  the  lack  of  a 
state  assurance  fund,  grant,  or  loan 
program  could  force  some  gas  stations  to 
close  their  tanks  when  the  1993 
financial  responsibility  compliance  date 
fell.  EPA  believed  that  tank  closure 
could  be  particularly  problematic  when 
those  tanks  provide  essential  services  to 
rural  communities. 

As  a  result  of  this  concern  about  the 
availability  of  fuel  in  rural  Areas,  EPA 
proposed  a  December  31. 1998 
compliance  date  for  certain  petroleiun 
marketers,  local  governments,  and 
Indian  tribes,  that  meet  Federally- 
determined  criteria  (58  FR  43770).  The 
objective  of  the  Augiist  17, 1993 
proposed  rule  was  to  obtain  data  on 
whether  an  additional  extension  of  the 
financial  responsibility  reqxiirements 
was  needed,  and  for  whom.  The  Agency 
intended  to  limit  any  additional 
extension  to.  at  most,  a  small  sub-group 
of  marketers  currently  in  Category  IV.  as 
well  as  certain  local  governments  and 
Indian  tribes;  EPA  did  not  want  to 
change  compliance  dates  for  all 
Category  IV  marketers  or  local 
governments  on  the  belief  that  most  of 
these  tank  owners  were  already  in 
compliance  with  the  financial 
responsibility  requirements  due  to  the 
existence  of  state  assurance  funds  and 
reliance  on  self-insurance  mechanisms. 
The  August  17, 1993  proposed  rule 
included  eligibility  criteria  limiting  the 
proposed  1998  compliance  group  to 
rural  petroleum  marketers  that  met  a 
hardship  criterion  of  annual  profit  on 
gasoline  sales  of  $15,000  or  less,  rural 
local  governments  that  use  tanks  for 
essential  services  such  as  police  and  fire 
departments,  and  Indian  tribes.  (The 
definition  of  rural  was  obtained  firom 
the  Farmers  Home  Administration 
within  the  U.S.  Department  of 
Agriculture.)  In  addition,  all  owners  in 
the  new  1998  compliance  group  would 
have  to  ensure  that  their  tanks  were  in 
compliance  with  applicable  technical 
requirements,  such  as  leak  detection. 
The  technical  compliance  criterion  was 
included  to  protect  human  health  and 
the  environment  regardless  of  a  change 
in  the  financial  responsibility  deadline. 
EPA  also  stressed  the  fact  that  any 
change  in  the  financial  responsibility 


compliance  date  would  not  remove  the 
liability  on  the  part  of  the  owner  or 
operator  to  clean-up  a  leak. 

Currmit  Financial  Responsibility 
Deadlines 

January  24, 1989: 

Marketers  With  1000  or  More  Tanks; 
Non-Marketers  With  Net  Worth 
Greater  Than  $20  Million. 

October  26, 1989: 

Marketers  With  100-999  Tanks. 

April  26, 1991: 

Marketers  With  13-99  Tanks  at  More 
Than  One  FaciUty 
December  31, 1993: 

Marketers  With  1-12  Tanks  at  More 
Than  One  Facility  or  Fewer  Than 
100  Tanks  at  One  Site;  Non- 
Marketers  With  Net  Worth  Less 
Than  $20  Million. 

February  18, 1994: 

Local  Governments  and  Indian  Tribes 

IV.  Final  Rule 

EPA  received  58  crenments  on  the 
August  18, 1993  proposed  extension.  34 
commenters  supported  an  extension  for 
one  or  more  groups.  21  commenters 
opposed  any  exteiuuon  of  the  finarxual 
responsibility  requirements.  No 
commenters  obje^ed  to  an  extmded 
compliance  deadline  for  Indian  tribes 
while  one  commenter  supported  it.  One 
commenter  remained  neutral  on  the 
subject  and  two  additional  comments 
were  received  regarding  the  proposed 
definition  of  rural,  as  defined  by  the 
Farmers  Home  Administration. 

Based  on  EPA  analysis  of  the 
comments  received  as  well  as  the  rest  of 
the  administrative  record  ftum  the 
proposal,  the  Agency  is  finalizing  an 
extension  to  1998  for  Federally- 
recognized  Indian  tribes  that  own  USTs 
on  Indian  lands.  No  other  entity 
(petroleum  marketer  or  local 
government)  has  been  included  in  this 
1998  compliance  group.  A  discussion  of 
comments  relating  to  a  1998  compliance 
deadline  for  petroleum  marketers  and 
local  governments  can  be  found  in 
section  III  C 

A.  Indian  Tribes 

Based  on  an  analysis  of  the 
administrative  record  for  this 
rulemaking  and  lack  of  opposition  to  an 
extension  for  tribes.  EPA  is  extending 
the  compliance  deadline  fm*  Tribally- 
owned  USTs  on  Indian  lands  to 
December  31, 1998  if  the  USTs  meet  the 
technical  ccmipliance  criterion.  The 
Agoacy  is  sensitive  to  the  lack  of 
funding  available  to  help  Indian  tribes 
pay  for  environmental  problems  and 
ac^owledges  that  medianisms  used  by 
other  ownOTS,  such  as  state  assurance 
funds  or  private  insurance,  may  be 
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inaccessible  to  tribes.  The  Agency  has 
retained  the  technical  compliance 
criterion  in  order  to  protect  human 
health  and  the  environment  on  Indian 
lands  and  expects  that  inclusion  of  this 
criterion  may  prompt  some  owners  to 
come  into  compliance  with  the 
technical  requirements  in  order  to 
qualify  for  the  extension.  (Tanks  owned 
by  Indian  tribes  which  are  out  of 
compliance  with  applicable  technical 
requirements  would  not  be  eligible  for 
the  1998  deadline.) 

The  additional  time  will  also  allow 
the  Agency  to  work  with  the  Bureau  of 
Indian  Affairs  (BIA)  at  the  U.S. 
Department  of  the  Interior  to  explore 
options  for  solving  the  root  problem  of 
lack  of  funding  for  past  contamination 
on  Indian  lands  and  further  assist  tribes 
with  future  technical  requirements, 
such  as  tank  upgrading. 

A  compliance  date  of  December  31, 
1998  was  selected  for  Indian  tribes 
because  this  date  corresponds  with  the 
final  technical  compliance  date  for  tank 
upgrading.  Tribes  unable  to  comply 
with  the  financial  responsibility 
requirements  at  that  time  face  the  more 
costly  technical  requirement  of 
upgrading  their  USTs.  At  that  point, 
tanks  not  in  technical  compliance 
would  be  forced  to  close  with  or 
without  the  financial  assurance 
coverage.  Conversely,  owners  able  to 
meet  the  technical  requirements  at  that 
time  would  be  more  likely  to  obtain  an 
aB^ordable  assurance  mechanism,  such 
as  private  insurance,  since  the  tanks 
would  be  considered  an  insurable, 
reasonable  risk. 

B.  Implementation  of  Final  Rule 

EPA  intends  to  promulgate 
regulations  that  pose  the  least  burden  to 
the  affected  regulated  community  while 
protecting  human  health  and  the 
environment.  Therefore,  no  change  in 
reporting  requirements  or  recordkeeping 
procedures  hxim  the  October  26, 1988 
rule  is  incorporated  into  this  rule. 

The  August  17, 1993  proposed  rule 
included  a  requirement  that  UST 
owners  self-certify  for  an  extension  and 
keep  a  record  of  the  proposed 
compliance  checklist  on  file  for 
enforcement  purposes.  Based  on  a 
review  of  the  comments  and  the  rest  of 
the  administrative  record  for  the 
proposal,  the  Agency  has  decided  that 
this  self-certification  is  unnecessary  for 
implementing  this  rule  and  has 
therefore  decided  to  delete  the  self- 
certification  and  recordkeeping 
requirement. 


C.  Discussion  of  Options  Proposed  But 
Not  Finalized  for  Petroleum  Marketers 
and  Local  Governments 

As  noted  above,  EPA  received  58 
comments  on  the  August,  1993 
proposed  rule.  Of  the  34  comments 
received  in  support  of  a  1998 
compliance  deadline,  17  specifically 
supported  an  extension  only  for 
petroleum  marketers.  An  additional 
seven  comments  were  received  in 
support  of  local  governments,  four  for 
non-marketers  (such  as  rental  car 
companies,  etc.),  and  one  for  Indian 
tribes.  Five  commenters  supported  an 
extension  for  all  Category  IV  firms  and 
local  governments  regardless  of  criteria, 
or  not  at  ail,  concluding  that  a  limited 
extension  would  be  unfair  to  the  entities 
not  included  in  the  1998  compliance 
group. 

Twenty-one  commenters  were  against 
any  additional  extension  to  1998.  Of  the 
21  comments  which  disagreed  with  the 
proposed  extension,  eight  were 
provided  by  state  agencies  that 
administer  UST  regulatory  or  state  fund 
programs.  One  commenter  was  neutral, 
neither  agreeing  or  disagreeing  with  the 
proposed  compliance  date,  and  two 
additional  conunents  addressed  only  the 
definition  of  rural. 

Commenters  arguing  for  a  1998 
compliance  date  for  certain  petroleum 
marketers  and  local  governments  stated 
that  the  additional  time  was  needed  to 
keep  small  businesses  open.  Several 
commenters  said  that  compliance  with 
financial  responsibility  was  difficult  in 
states  without  state  assurance  funds.  In 
fact,  of  the  commenters  supporting  a 
1998  compliance  date  for  one  or  more 
groups,  12  out  of  35  were  received  from 
a  state  without  a  state  assurance  fund. 

In  addition,  some  commenters  said  that 
insurance  was  not  affordable, 
particularly  when  tanks  have  not  been 
upgraded.  Two  commenters  urged  an 
extended  compliance  date  in  two  states 
that  plan  to  adopt  a  state  assurance  fund 
or  loan  program.  One  of  those 
commenters  felt  that  a  1996  compliance 
date  would  he  acceptable  since  it  would 
correspond  to  the  date  the  state  loan 
program  plans  to  be  operational. 
Another  commenter  noted  that  not  all 
local  governments  can  pass  one  of  the 
four  additional  self-insurance 
mechanisms  promulgated  in  February, 
1993,  and  one  additional  commenter 
urged  EPA  to  extend  the  financial 
responsibility  compliance  date  for 
hospitals  that  use  their  tanks  to  fuel 
emergency  generators. 

Several  commenters  arguing  against 
an  additional  extension  to  1998  for  local 
governments  and  petrolemn  marketers 
stated  that  most  of  these  owners  were 


already  in  compliance  due  to  state 
assurance  funds.  Several  commenters 
also  stated  that  an  extension  would  not 
be  fair  to  those  owners  already  in 
compliance  with  the  financial 
responsibility  requirements.  Others  felt 
an  extended  compliance  group  to  1998 
would  incorrectly  imply  that  the 
remaining  technical  compliance  dates 
would  be  extended  by  EPA  as  well. 

Other  commenters  noted  that  the 
criteria  included  in  the  proposed  rule 
were  difficult  to  implement  and  would 
prove  burdensome  to  states  with  regard 
to  enforcement  since  different 
petroleum  marketers  and  local 
govenunents  would  have  different 
compliance  dates.  Other  commenters 
feared  that  adoption  of  a  1998  deadline 
for  certain  gas  stations  and  local 
governments  would  hurt  the 
environment,  since  the  requirement  was 
necessary  to  ensure  that  money  would 
be  available  to  pay  for  cleanups.  One 
commenter  stated  that  previous 
compliance  date  extensions  reduced  the 
volume  of  business  available  to  private 
insurers  trying  to  create  a  market  for 
UST  insurance,  thereby  increasing  the 
price.  Another  commenter  echoed  that 
sentiment,  saying  that  previous 
extensions  had  stopped  private 
mechanisms,  such  as  insurance,  from 
developing  fully.  Finally,  several 
commenters  state  that  it  was  appropriate 
to  exclude  non-marketers  from  any 
additional  extension  since  sales  of 
petroleum  were  not  crucial  to  their 
operations. 

Based  on  a  review  of  the  comments 
and  the  administrative  record,  EPA  has 
decided  not  to  extend  the  financial 
responsibility  compliance  deadline  for 
petroleum  marketers,  non-marketers,  or 
local  governments.  While  the  Agency 
acknowledges  that  some  of  these 
owners,  especially  in  those  few  states 
without  a  state  assurance  fund,  may 
have  difficulty  complying  with  the 
financial  responsibility  requirements, 
EPA  agrees  with  commenters  that  say 
that  most  owners  and  operators  are 
already  covered  by  either  state 
assurance  funds,  self-insurance 
mechanisms  or  private  insurance. 
Agency  analysis  indicates  that 
compliance  may  be  as  high  as  98%  for 
local  governments  with  the  addition  of 
the  four  self-assurance  mechanisms 
promulgated  in  February,  1993.  In 
addition,  just  14%  of  all  tanks  are  in 
states  without  legislation  creating  state 
assurance  funds.  The  Agency  also  agrees 
that  another  extension  hurts  EPA 
credibility  with  regard  to  upcoming 
technical  compliance  dates  and  agrees 
that  a  later  compliance  date  is  unfair  to 
owners  and  operators  already  in 
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compliance.  In  addition,  a  1998 
compliance  deadline  for  some  local 
governments  and  petroleum  marketers 
would  create  an  administrative  burden 
for  states  to  implement,  since  some 
states  would  need  to  change  their 
legislation  or  regulations  in  order  to 
adopt  the  new  deadline.  EPA  also 
acknowledges  the  difficulty  in  trying  to 
define  an  appropriate  sub^up  and 
believes  that  inclusion  of  certain 
marketers  and  local  governments  in  a 
new  compliance  group  would  create 
additional  confusion  in  the  regulated 
community. 

EPA  agrees  with  commenters  who 
feared  that  adoption  of  a  1998  deadline 
for  certain  gas  stations  and  local 
govenunents  might  hurt  the 
environment  in  the  event  that  funds  are 
not  available  to  undertake  corrective 
action.  In  adopting  the  phased 
compliance  approach,  the  Agency 
wanted  to  achieve  the  best  balance 
between  the  need  to  demonstrate 
financial  res{X>nsibility  fm  UST  releases 
and  the  ability  of  difierent  types  of  tank 
owners  to  obtain  the  assurance 
mechanisms.  In  deciding  not  to  extend 
the  compliance  deadline  for  petroleum 
marketers  and  local  governments,  the 
Agency  has  decided  that,  since  most 
marketers  and  local  govenunents  can 
comply,  the  balance  has  to  be  weighed 
in  favor  of  demonstrating  compliance. 

On  the  other  hand,  the  current  inability 
of  Indian  tribes  to  demonstrate 
compliance  as  explained  in  section  rV.A 
above  led  the  Agency  to  reach  the 
opposite  decision  in  that  situation. 

&A  also  received  comments  with 
regard  to  the  criteria  discussed  in  the 
proposed  rule  applicable  to  petroleiun 
manceters  and  local  govenunents.  Most 
commenters  supported  the  use  of  the 
Farmers  Home  Administration 
definition  of  rural,  but  felt  that  a 
hardship  determination  based  on  profit 
should  be  replaced  with  a  measure  of 
yearly  throughput  of  gasoline  through 
an  UST  system. 

V.  Economic  Impacts 

This  section  provides  an  estimate  of 
the  economic  impacts  of  the  proposed 
rule.  Because  the  proposed  rule  will  not 
cause  an  annual  impact  on  the  economy 
of  $100  million  or  more  and  will  not 
cause  an  increase  in  the  costs  of 
production  or  the  prices  charged  by  the 
affected  community,  a  Regulatory 
Impact  Analysis  is  not  required.  Instead, 
EPA  has  prepared  an  economic  impact 


analysis  to  estimate  the  number  of 
affected  facilities  that  would  benefit 
from  this  additional  flexibility. 

A.  Economic  Impact  Analysis 

The  economic  analysis  examines  the 
potential  economic  effects  of  adopting  a 
new  compliance  category  to  1998  and 
estimates  the  munber  of  potentially 
affected  entities. 

Overall,  approximately  1.3  million 
USTs  are  subject  to  the  technical  and 
financial  responsibility  standards.  The 
number  of  tribally-owned  USTs  that 
could  be  eligible  fcx'  the  1998 
compliance  date  numbers 
approximately  500.  These  500  tribally- 
owned  USTs  represent  approximately 
10%  of  all  active  tanks  on  Indian  lands. 
(The  remainder  of  the  tanks  on  Indian 
lands  are  owned  by  private  individuals 
and  firms,  as  opposed  to  Federally- 
recognized  tribes.)  The  total  number  of 
tanks  eligible  for  the  1998  compliance 
date  would  be  reduced,  however,  with 
the  inclusion  of  the  technical 
compliance  criterion. 

B.  Beguiatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C  601  et  seq.,  when 
an  Agency  publishes  a  notice  of 
rulemaking,  for  a  rule  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  the  agency 
must  prepare  and  make  available  for 
public  comment  a  regulatory  flexibility 
analysis  that  considers  the  effect  of  the 
rule  on  small  entities  (i.e.:  Small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  EPA 
believes  that  this  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  new 
compliance  deadline  to  1998  will 
provide  relief  to  members  of  this 
compliance  group  by  allowing  them 
additional  time  to  comply  with  the 
financial  responsibility  requirements. 
Accordingly,  the  Agency  has  concluded 
that  the  law  does  not  require  a 
Regulatory  Flexibility  Analysis,  and 
certifies  that  this  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  Regulatory  Impact  Analysis 
1.  Executive  Order  12866 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 


that  it  considers  this  a  “significant 
regulatory  action”  within  the  meaning 
of  the  Executive  Order.  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  docaunented  in  the  public 
record. 

D.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
information  collection  requirements 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  280 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  materials  insurance.  Oil 
pollution.  Penalties,  Petroleum, 

'  Reporting  and  recordkeeping 
requirements.  State  program  approval. 
Surety  bonds.  Underground  storage 
tanks.  Water  pollution  control. 

Dated:  February  18, 1994. 

Carol  M.  Browner, 

Administrator.  * 

For  the  reastms  set  out  in  the 
preamble,  part  280  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  280— TECHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS  (UST) 

1.  The  authority  citation  for  part  280 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6912, 6991, 6991a. 
6991b.  6991c.  6991d,  6991e.  6991f,  and 
6991h. 

2.  Section  280.91  is  amended  by 
revising  paragraph  (e)  and  adding 

paragraph  (f),  to  read  as  follows: 

% 

§280J1  Compliance  dates. 

*  *  •  •  • 

(e)  All  local  government  entities 
(including  Indian  tribes)  not  included  in 
paragraph  (f)  of  this  section;  February 
18, 1994. 

(f)  Indian  tribes  that  own  USTs  on 
Indian  lands  which  meet  the  applicable 
technical  requirements  of  this  part; 
December  31. 1998. 
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DEPARTMENT  OF  EDUCATION 

RiN1850-ZA00 

Dwight  D.  Eisenhower  National 
Program  for  Mathematics  and  Science 
Education— Model  Projects  in 
Encouraging  Female  and  Minority 
Students  in  Mathematics  and  Science; 
Model  Science-Based  Professional 
Development  Projects  in 
Environmentai  Education 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  priorities  for 
fiscal  year  1994. 

SUMMARY:  The  Secretary  proposes  two 
priorities  for  fiscal  year  1994  under  the 
Dwight  D.  Eisenhower  National  Program 
for  Mathematics  and  Science  Education; 
Model  projects  in  encouraging  female 
and  minority  students  in  mathematics 
and  science,  and  model  science-based 
professional  development  projects  in 
environmental  education.  The  Secretary 
expects  projects  to  generate  findings 
that  have  wide  applicability; 
accordingly,  grantees  will  be  expected 
to  evaluate  their  activities  and 
disseminate  information  about  them. 
DATES:  Comments  must  be  received  on 
or  before  March  30, 1994. 

ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Qiarles  Stalford,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue  NW.,  room  500F, 
Washington.  DC  20208-5572. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Weinberg  or  Annora  Dorsey,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue  NW.,  room  500, 
Washington,  DC  20208-5572. 
Telephone;  (202)  219-2175.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The  goal 
of  the  Eisenhower  National  Program  is 
to  support  projects  of  national 
significance  in  elementary  and 
secondary  schools  in  mathematics  and 
science  education  designed  to  improve 
the  skills  of  teachers  and  the  quality  of 
instruction  in  these  areas  and  to 
increase  the  access  of  students  to  that 
instruction.  The  program  is  authorized 
imder  title  n.  part  A,  subpart  1,  section 
2012  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended. 

On  November  12, 1993,  the  Secretary 
announced  in  the  Federal  Register  (58 
FR  60007)  a  proposed  priority  for  the 
Eisenhower  National  Ingram  in  model 
professional  development  in-the  use  of 


technology  for  mathematics  and  science 
instruction.  Now,  after  considering  the 
intent  of  the  Senate  Report  that 
accompanied  the  Fiscal  Year  1994 
Department  of  Education 
Appropriations  Act,  the  Secretary  has 
decided  to  propose  two  additional 
priorities,  announced  herein.  These 
priorities  will  serve  (1)  to  encourage  the 
interest  and  attainments  of  female  and 
minority  students  in  mathematics  and 
science  and  (2)  to  improve  teacher 
professional  development  in 
environmental  education. 

The  Secretary  may  subsequently 
conduct  an  external  study  or  studies  of 
the  effectiveness  and  lessons  learned 
from  projects  funded  under  this 
program.  If  he  does  so,  projects  will  be 
required  to  cooperate  with  the  conduct 
of  the  study,  by  sharing  their 
experiences,  project  evaluations,  and 
data. 

Regarding  priority  1,  the  Secretary  is 
concerned  &at  the  Nation’s  schools 
encourage  too  few  minority  and  female 
students  to  study  and  pursue  careers  in 
the  fields  of  mathematics  and  science. 
The  Secretary  believes  that  the  well- 
documented  underrepresentation  of 
minorities  and  women  in  these 
disciplines  represents  a  waste  of  human 
talent  that  the  Nation  can  ill  afford.  This 
priority  would  therefore  support,  and 
learn  from,  projects  that  seek  to 
stimulate  and  sustain  the  interest  and 
attainments  of  female  and  minority 
children  in  mathematics  and  science. 

Regarding  priority  2,  the  Seoetary 
believes  that  environmental  education 
can  stimulate  students’  interest  in 
scientific  fields  and  enhance  their 
understanding  of  these  disciplines.  The 
Secretary  also  believes  that 
environmental  issues  are  important  in 
their  own  right  and  are,  therefore, 
eminently  worthy  of  study.  The 
Secretary  finds,  however,  that 
environmental  education  programs  of 
high  quality  are  available  in  too  few  of 
the  Nation’s  schools,  in  part  because 
American  teachers  have  very  limited 
opportunities  to  increase  their 
knowledge  of  environmental  issues  and 
to  learn  the  most  successful  means  of 
providing  environmental  education.  The 
Secretary  proposes,  therefore,  to  support 
and  learn  finm  projects  in  professional 
development  for  teachers  in 
environmental  education. 

The  Secretary  draws  to  the  attention 
of  potential  applicants  responding  to 
priority  2  the  National  Consortium  for 
Environmental  Education  and  Training 
(NCEET)  at  the  University  of  Michigan, 
an  imdertaking  funded  by  the 
Environmental  Protection  Agency  under 
section  5  of  the  National  Environmental 
Education  Act  of  1990.  NCEET’s 


primary  emphasis  is  professional 
development  for  teachers  in 
environmental  education.  Potential 
applicants  should  consult  with  NCEET 
to  ensure  that  their  projects  are  not 
duplicative  of  the  National 
Consortium’s  efforts. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priorities,  and  the  quality  of 
the  applications  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities;  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  he  published  in  the  Federal  Register 
concurrently  with  or  following  publication  of 
the  notice  of  final  priorities. 

Applications  are  not  available  at  this 
time.  However,  to  have  your  name 
placed  on  a  mailing  list,  please  write  to: 
Dwight  D.  Eisenhower  National  Program 
for  Mathematics  and  Science  Education, 
555  New  Jersey  Avenue  NW., 
Washington,  DC  20208-5572,  or  FAX 
your  request  to:  Eisenhower  Program: 
202-219-2106. 

Absolute  Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  Each 
application  shall  respond  to  only  one  of 
the  two  priorities,  although  an  applicant 
could  submit  more  than  one  application 
to  respond  to  more  than  one  priority. 
The  Secretary  funds  under  this 
competition  only  applications  that  meet 
one  of  these  absolute  priorities: 

Proposed  Priority  1 — Encouraging 
Female  and  Minority  Students  in 
Mathematics  and  Science 

The  Secretary  will  support  model 
projects  designed  to  stimulate  and 
sustain  the  interest  and  attainments  of 
female  and  minority  children  in 
mathematics  and  science. 

Each  project  must: 

(a)  Make  use  of  research  and  the 
experience  of  projects  that  have 
achieved  success  in  the  area  of  the 
prioriW. 

(b)  Collaborate  in  the  planning  and 
opieration  of  the  project  with  the  State 
science  teachers’  association  and/or  the 
State  mathematics  teachers’  association 
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and  with  at  least  one  other  party  such 
as  a  school,  an  educational  institution, 
a  local  or  state  educational  agency,  a 
national  education  organization,  a 
science-technology  center,  or  a  private 
sector  party;  with  these  other  parties, 
develop  plans  for  continuing  project 
activities  after  Federal  support  has 
ended. 

(c)  Evaluate  lessons  learned  from  the 
project  and  use  them  to  improve 
activities  on  a  continuing  basis. 

(d)  Disseminate  lessons  learned  to 
interested  parties.  Dissemination  must 
begin  while  the  project  is  in  progress 
and  use  electronic  as  well  as  other  forms 
of  communication. 

(e)  In  the  case  of  projects  serving 
elementary  and  middle  schools, 
increase  teachers’  own  mastery  of 
mathematics  and  science  in  oMer  to 
increase  their  confidence  and  skill  in 
teaching  these  subjects  (including  skills 
in  providing  hands-on  learning). 

(f)  Involve  parents  and  community 
members  as  role  models  and/or  mentors 
for  female  and  minority  children. 

Proposed  Priority  2 — Science-Based 
Teacher  Professional  Development  in 
Environmental  Education 

The  Secretary  will  support  model 
science-based  professional  development 
projects  designed  to  improve  student 
achievement  in  environmental 
education. 

Each  project  must: 

(a)  Make  use  of  research  and  the 
experience  of  projects  that  have 


achieved  success  in  the  area  of  the 
priority. 

(b)  Collaborate  in  the  planning  and 
operation  of  the  project  with  at  least  two 
other  parties  such  as  schools, 
educational  institutions,  local  or  state 
educational  agencies,  national 
education  organizations,  science- 
technology  centers,  or  private  sector 
parties;  with  these  other  parties, 
develop  plans  for  continuing  project 
activities  after  Federal  support  has 
ended. 

(c)  Evaluate  lessons  learned  from  the 
project  and  use  them  to  improve 
activities  on  a  continuing  basis. 

(d)  Disseminate  lessons  learned  to 
interested  parties.  Dissemination  must 
begin  while  the  project  is  in  progress 
and  use  electronic  as  well  as  other  forms 
of  communication. 

(e)  Use  environmental  education  as  a 
means  to  enhance  students’  interest, 
literacy,  and  achievement  in  science. 

(f)  Increase  teachers’  own  mastery  of 
environmental  issues,  including  related 
scientific  issues. 

(g)  Train  teachers  to  develop  varied 
learning  experiences  for  students  in 
environmental  education  that  include 
field  components  and  the  study  of 
individual  themes,  such  as  ecosystems 
(e.g.,  wetlands),  the  water  cycle,  and 
global  climate  change;  enable  teachers 
to  pilot-test  these  varied  learning 
experiences  with  students. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 


and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental  ’ 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’^  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  500,  555  New 
Jersey  Avenue  NW.,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Applicable  Program  Regulations:  34 
CFR  part  755. 

Program  Authority:  20  U.S.C.  2992. 

Dated:  January  14, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.168,  Dwight  D.  Eisenhower 
National  Program  for  Mathematics  and 
Science  Education) 

Sharon  P.  Rohinson, 

Assistant  Secretary,  Office  of  Educational 
Research  and  Improvement. 

(FR  Doc.  94-4427  Filed  2-25-94;  8:45  am) 
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1220...... 

. 8150 

38  CFR 

3 . 

. 5106,  6218,6901 

14 . 

. 

. 6564 

17 . 

. 9411 

Proposed  Rules: 

3 . 

...5161,6607 

36 . 

. -.8881 

39  CFR 

233 . 

. 5326 

3001 . 

. 8539 

Proposed  Rules: 

111 . 

. 

. 8575 

3001..... 

. 8576 

40  CFR 

9 . 

...  *  ..841 1 

52. _ 5327,  5330,  5332,  5724, 

5955.6219.7218.7222. 

7223, 8542. 8865, 8867, 9091 

60 _ 

_ 5107 

,  5955,  8134, 

9093 

63 . 7224 


80  . 7716 

81  . 5332 

117. . 8683 

180 . 4834,  8135,  9093,  9094, 

9411 

. . 5108,  9411 

. . 4834,  5108,9411 

. 5725,  8362 


271  . 7641,8544 

280 . . 9604 

300 . 5109,  8724 

302 . 8683 

355 . 8683 

503„ . 9095 

712.:.. . 5956 

716 . - 5956 

763 . 5236 

Proposed  Rules: 

50 . 5164 

52.......MTO.  M71. 5374,^5^ 

6608.8150,8578,9154, 

9155,9158 

55. _ 5745 

61 . 5674 

63 . . 4879,  5868,  8429 

79 . 8886 

81 . 5374,  6608,  8150 

141 . 6332 

156 . 5971,6712 

165 . - . 6712 

180 . 5972,  8581, 9165,  9167, 

9169 

228 . 7952 

266 . .8583 

430 . 4879 

437 . 8150 

704 . .6610 

745 . 9170 

41  CFR 

101-38 . 5962 

Proposed  Rules: 

101-41 . 8151 

201-1 . 4978 

201-3 _ 4978 

201-20 _ 4978 

101-26 . 8587 

201-39 . 4978,  8588 

42  CFR 

400 . .,6570 

410 . 6570 

413 . 6570 

435  . 8138 

436  . 8138 

440 . - . 8138 

489 . 6570 

498 . 6570 

Proposed  Rules: 

405 . 6937 

417 . - . 8429.8435 

421 . 8446 

433 . 4880 

489 . 6228 

1004 . 9452 

43  CFR 

4700 . 7642 

Public  Land  Orders: 

7028  . 7226 

7029  . 8868 

44  CFR 

64  . 5726 

65  . 5727,  5728,  5730 

67 . 5731.5732 

403 . 8412 

Proposed  Rules: 

67 . 5747.  5748 

45  CFR 

233 . 4835 


46  CFR 

15 . 


171  . 

. 9099 

Proposed  Rules: 

16 . 

. 7614 

25 . 

—7668.  8100 

160 . . . 7668 


503 . 6610 


514 . 

580  . 

581  . - 

.4885,  5974 

. -5974 

.4885.  5974 

47  CFR 

1 _ _  _ 

.8413,  9100 

. 9413 

21 . 

. 9100 

22 . . - . 

. 9100 

32 . . - . 

0417 

73 . 

. 6220, 

7908,  8414,  8415,  8416, 
8417 

76 . 

. 6901 

80 . 

. 7714 

90 . 

. 9100 

94 . 

0100 

95 . 

. 9100 

99 . 

. 9419 

Proposed  Rules: 

1 . 

. 9171 

2 . . 

. - . 5166 

15 . . . 

. -.8162 

21 . 

-7961,  7964 

68 . - . - . 

. 5166 

73 . 6230,  6231,  7237,  7239, 

7668,7669,7908.7966, 

8163,9460 

76 . 

. 8162 

90 . 

. 7239 

48  CFR 

9 . 

. 9102 

52 . 

. 8041 

225 . 

-5335 

252 . 

. 5335 

525 _ 

. 5484 

55? . 

. 5484 

904 . 

. 6221 

925 

. 6221 

952 . — . 

. 6221 

970  . 

...5529.  6221 

Proposed  Rules: 

Ch  5 . 

. 8589 

9 . 

. 8108 

14. . . 

. 7714 

15 . 

...5750.  8108 

31 . 

. 5750 

42 . - . 

...5750,  8108 

46 . . 

. 5750 

52.— . 

. 5750 

516 . 

. 5561 

538  . 

. 8590 

552  _  5561 

1,6231,8590 

871 . . 

. 6942 

912 . 

...5751,  9277 

952 . - . 

...5751,9277 

970 . 

...5751,  9277 

1819 . 

. 5974 

1846 . 

. 7966 

1852. . 

...5974.  7966 

49  CFR 

40 . 

. . 7340 

19? . 

_ 6579 

195  . . 

_ 6579 

109  . 

. 7426 

207  . 

. 6585 

210  . 

_ :-.7448 

350 . . 

. 5262 

.5970,  8428 
. 8096 


185. 

186 

261. 


.4839 


iv 
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382 . 

390. . 

391  . 

392  . . 

393  . 

39fi 

. 7484 

. 8748 

. 7484,  8748 

. 7484 

. 8748 

. 7484,  8748 

396 . 

. 8748 

571 . 

. 6903.  7643 

653 . 

. ..7572 

654 . 

. 7532 

1002 . 

. 4843 

1051 . 

. . 6221 

1053 . 

. 6221 

1207 . 

. . 5110 

1249 . 

. 5110 

1312 . 

. 4843,  6221 

Proposfld  Rules: 


40 . 7367 

192 . 6168 

199 . ..7614 

219 . 7482,  7614 

382 . 7628,  7614 

391 . 5376 

653 . 7614 

659 . 9460 

50CFR 

17 . 4845.  5306,  5494,  5499. 

5820. 7968. 8138. 9032. 9304 

32 . 6680,  6686 

216 . 8417 

228 . 5111 

611 . 7647,7656 


641  . 6588 

642  . 5963.  8868 

651  . . 5128 

652  . 6221 


672 . 5736.  6222.  6912.  7647, 

8868.9422 

675 . 6222.  7656.  8142.  8869. 

9422 


676 . 7647,  7656 

681 . 6912 

Proposed  Rules: 

17 . 4887,  4888.  5311,5377, 

7968.8163.8165.8450 

625 . 5384,  8592 

644 . 5978 

646 . 5562 

649 . 8451 


651 . 5563.6232 

661 . 4895 

663 . 8896,  9171 

671 . 8595 

676 . 5979 

685 . . . 4898,  9050 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  {*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S829.00 
domestic,  $207.25  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


Title 

Stock  Number 

Price 

Revision  Date 

1,  2  (2  Reserved) . 

..  (869-019-00001-1)  .... 

..  $15.00 

Jan.  1,  1993 

3  (1992  Compilation 
and  Ports  100  and 
101) . 

...  (869-019-00002-0)  .... 

..  17.00 

•Jan.  1, 1993 

4  . . 

...  (869-019-00003-8)  .... 

5.50 

Jon.  1,  1993 

5  Parts: 

1^99  . . 

...  (869-019-00004-6)  .... 

..  21.00 

Jan.  1,  1993 

700-1199  . 

...  (869-019-00005-4)  .... 

..  17.00 

Jan.  1,  1993 

1200-End,  6  (6 
Reserved) . . 

...  (869-019-00006-2)  .... 

..  21.00 

Jan.  1,  1993 

7  Parts: 

0-26  . 

...  (869-019-00007-1)  ... 

.  20.00 

Jan.  1,  1993 

27-45  . 

...  (869-019-00008-9)  ... 

.  13.00 

Jan.  1,  1993 

•46-51  . 

...  (869-022-00009-8)  ... 

.  20.00 

6Jan.  1,  1993 

52  . 

...  (869-019-00010-1)  ... 

.  28.00 

Jon.  1,  1993 

53-209  . 

...  (869-019-00011-9)  ... 

.  21.00 

Jan.  1,  1993 

210-299  . 

,..  (869-019-00012-7)  ... 

.  30.00 

Jan.  1,  1993 

300-399  . 

...  (869-019-00013-5)  ... 

.  15.00 

Jan.  1,  1993 

400-699  . 

...  (869-019-00014-3)  ... 

.  17.00 

Jan.  1,  1993 

700-899  . 

...  (869-019-00015-1)  ... 

.  21.00 

Jan.  1,  1993 

900-999  . 

...  (869-i)  19-000 16-0)  ... 

.  33.00 

Jan.  1,  1993 

1000-1059  . 

...(869-019-00017-8)  ... 

.  20.00 

Jan.  1.  1993 

1060-1119  . 

...  (869-019-00018-6)  ... 

.  13.00 

Jan.  1,  1993 

1120-1199  . 

...  (869-019-00019-4)  ... 

.11.00 

Jan.'l,  1993 

1200-1499  . 

...  (869-019-00020-8)  ... 

.  27.00 

Jan.  1,  1993 

1500-1899  . 

...  (869-019-00021-6)  ... 

.  17.00 

Jan.  1.  1993 

1900-1939  . 

...  (869-019-00022-4)  ... 

.  13.00 

Jan.  1.  1993 

1940-1949  . 

...  (869-019-00023-2)  ... 

.  27.00 

Jan.  1,  1993 

1950-1999  . 

...  (869-019-00024-1)  ... 

.  32.00 

Jan.  1,  1993 

2000-End . 

...  (869-019-00025-9)  ... 

.  12.00 

Jan.  1.  1993 

8  . 

...  (869-019-00026-7)  ... 

.  20.00 

Jan.  1,  1993 

9  Parts: 

1-199  . 

...  (869-019-00027-5)  .... 

..  27.00 

Jan.  1,  1993 

200-End  . 

...  (869-019-00028-3)  .... 

..  21.00 

Jan.  1,  1993 

10  Parts: 

0-50  . 

...  (869-019-00029-1)  ... 

..  29.00 

Jan.  1,  1993 

51-199  . 

...  (869-019-00030-5)  ... 

..  21.00 

Jan.  1,  1993 

•200-399  . 

...  (869-022-00031-4)  ... 

..  15.00 

8Jan.  1.  1993 

400-499  . 

...  (869-019-00032-1)  ... 

..  *20.00 

Jan.  1,  1993 

500-End  . 

...  (869-019-00033-0)  ... 

..  33.00 

Jan.  1,  1993 

11  . 

...  (869-019-00034-8)  ... 

..  13.00 

Jan.  1,  1993 

12  Parts: 

1-199  . 

...  (869-019-00035-6)  ... 

..  11.00 

Jan.  1,  1993 

200-219  . 

...  (869-019-000364)  ... 

..  15.00 

Jan.  1,  1993 

220-299  . 

...  (869-019-00037-2)  ... 

..  26.00 

Jan.  1,  1993 

300-499  . 

...  (869-019-00036-1)  ... 

..  21.00 

Jon.  1,  1993 

500-599  . 

...  (869-019-00039-9)  ... 

..  19.00 

Jan.  1,  1993 

600-End  . 

...  (869-019-00040-2)  ... 

..  28.00 

Jan.  1,  1993 

13  . 

...  (869-019-00041-1)  ... 

..  28.00 

Jan.  1,  1993 

Title  Stock  Number  Price  Revision  Date 

•  Parts: 

1-59  . (869-0)9-00042-9) .  29.00  Jon.  1.  1993 

60-139 . (869-019-00043-7) .  26.00  Jon.  1.  1993 

140-199  . (869-019-00044-6) .  12.00  Jon.  1.  1993 

200-1199  . . (869-019-00045-3) .  22.00  Jon.  1.  1993 

1200-End . (869-019-00046-1) .  16.00  Jon.  1.  1993 

15  Parts: 

0-299  . (869-019-00047-0) .  14.00  Jon.  1,  1993 

300-799  . (869-019^)0048-8) . -  25.00  Jon.  1.  1993 

800-End  . . (869-019-00049-6)  ......  19.00  Jon.  1.  1993 

16  Parts: 

0-149  . (869-019-00050-0) .  7.00  Jon.  1.  1993 

150-W . .•. . (869-019-00051-8) .  17.00  Jon.  1.  1993 

1000-End . (869-019-00052-6) .  24.00  Jon.  1,  1993 

17  Parts: 

1-199  . (869-019-00054-2) .  18.00  Apr.  1,  1993 

200-239  . (869-019-00055-1) ......  23.00  June  1.  1993 

240-End  . . (869-019-00056-9) .  30.00  June  1,  1993 

18  Parts: 

1-149  . (869-019^)0057-7) .  16.00  Apr.  1,  1993 

150-279  . (869-019-00058-5) .  19.00  Apr.  1,  1993 

280-399  . (869-019-00059-3) .  15.00  Apr.  1.  1993 

400-End  . (869-019-00060-7) .  10.00  Apr.  1,  1993 

19  Parts: 

1-199  . (869-019-00061-5) .  35.00  'Apr.  1,  1993 

200-End  . (869-019-00062-3) .  11.00  Apr.  1.  1993 

20  Parts: 

1-399  . (869-019-00063-1) .  19.00  Apr.  1,  1993 

400-499  .  . (869-019-00064-0) .  31.00  Apr.  1,  1993 

500-End  . (869-019-(X)065-8) .  30.00  Apr.  1,  1993 

21  Parts: 

1-99  . (869-019-00066-6) .  15.00  Apr.  1,  1993 

100-169  . (869-019-00067-4) .  21.00  Apr.  1,  1993 

170-199  . (869-019-00068-2) .  20.00  Apr.  1,  1993 

200-299  . (869-019-00069-1) .  6.00  Apr.  1.  1993 

300-499  . (869-019-00070-4) .  34.00  Apr.  1.  1993 

500-599  . (869-019-00071-2) .  21.00  Apr.  1,  1993 

600-799  . (869-019-00072-1) .  8.00  Apr.  1,  1993 

800-1299  . (869-019-00073-9) .  22.00  Apr.  1.  1993 

1300-End . (869-019-00074-7)  ■: .  12.00  Apr.  1.  1993 

22  Parts: 

1- 299  . (869-019-00075-5) .  30.00  Apr.  1.  1993 

300-End  . (869-019-00076-3) .  22.00  Apr.  1,  1993 

23  . (869-019-00077-1) .  21.00  Apr.  1,  1993 

24  Parts: 

0-199  . (869-019-00078-0) .  38.00  Apr.  1.  1993 

200^99  . (869-019-00079-8) .  36.00  Apr.  1,  1993 

500-699  . (869-019-00080-1) .  17.00  Apr.  1,  1993 

700-1699  . (869-019-00081-0) .  39.00  Apr.  1,  1993 

1700-End . . (869-019-00082-8) .  15.00  Apr.  1,  1993 

25  . (869-019-00083-6) .  31.00  Apr.  1.  1993 

26  Parts: 

§§1.0-1-1.60  . (869-019-00084-4) .  21.00  Apr.  1,  1993 

§§1.61-1.169  . (869-019-00085-2) .  37.00  Apr.  1,  1993 

§§  1.170-1.300  . (869-019-00086-1) .  23.00  Apr.  1,  1993 

§§  1.301-1.400  . (869-019-00087-9) .  21.00  Apr.  1.  1993 

§§1.401-1440  . (869-019-00088-7) .  31.00  Apr.  1.  1993 

§§1.441-1.500  . (869-019-00089-5)  .  23.00  Apr.  1,  1993 

§§  1.501-1.640  . (869-019-00090-9) .  20.00  Apr.  1.  1993 

§§1.641-1.850  . (869-019-00091-7) .  24.00  Apr.  1,  1993 

§§1.851-1.907  . (869-019-00092-5) .  27.00  Apr.  1,  1993 

§§  1.908-1.1000  . (869-019-00093-3) .  26.00  Apr.  1,  1993 

§§1.1001-1.1400  . (869-019-00094-1) .  22.00  Apr.  1,  1993 

§§  1.1401-End  . (869-019-00095-0) .  31.00  Apr.  1.  1993 

2- 29  . (869-019-00095-8) .  23.00  Apr.  1,  1993 

30-39  . (869-019-00097-6) .  18.00  Apr.  1.  1993 

40-49  . (869-019-00098-4) .  13.00  Apr.  1,  1993 

50-299 . (869-019-00099-2) .  13.00  Apr.  1.  1993 

300499  . (869-017-00100-0) .  23.00  Apt.  1,  1993 

500-599  . (869-019-00101-8) .  6.00  «  Apt.  1.  1990 


VI 
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TW* 

Stock  Number 

Price 

Revision  Date 

600-End  . 

(869-019-00102-6)  . 

8.00 

Apt.  1,  1993 

27  Parts: 

1-199  . 

(869-019-00103-4) . 

37.00 

Apt.  1,  1993 

200-End  . 

(869-019-00104-2)  . 

11.00 

sApt.  1,  1991 

28  Parts: . 

1-42  . 

(869-019-00105-1) . 

27.00 

July  1,  1993 

43-end . 

(869-019-00106-9)  . 

21.00 

July  1,  1993 

29  Parts: 

0-99 . 

(869-019-00107-7)  . 

21.(M) 

July  1.  1993 

10(M99 . 

(869-019-00108-5) . 

9.50 

July  1.  1993 

500-899  . 

(869-019-00109-3) . 

36.00 

July  1,  1993 

900-1899  . 

(869-019-00110-7)  . 

17.00 

July  1.  1993 

1900-1910  {§§1901.1  to 
1910.999)  . 

(869-019-00111-5)  . 

31.00 

July  1,  1993 

1910  (§§  1910.1000  to 
end)  . 

(869-019-00112-3) . 

21.00 

July  1.  1993 

1911-1925  . 

(869-019-00113-1)  . 

22.00 

July  1,  1993 

•1926 . . . 

,(869-019-00114-0)  . 

33.00 

July  1,  1993 

1927-End  . 

(869-019-00115-8)  . 

36.00 

July  1.  1993 

30  Parts: 

1-199  . 

.(869-019-00116-6)  . 

27.00 

July  1,  1993 

200-«99  . 

(869-019-00117^) . 

20.00 

July  1,  1993 

700-End  . 

.(869-019-00118-2) . 

27.00  , 

July  1,  1993 

31  Parts: 

0-199  . . 

.(869-019-00119-1)  . 

18.00 

July  1.  1993 

200-End  . 

.  (869019-(X)120-4) . 

29.00 

July  1,  1993 

32  Parts: 

1-39,  Vol.  1 . 

15.00 

2  July  1,  1984 

1-39,  Vol.  II . 

19.00 

2  July  1.  1984 

1-39,  Vol.  lU . 

.  18.00 

2  July  1,  1984 

1-190  . 

.(869-019-00121-2) . 

30.00 

July  1.  1993 

191-399  . 

(869-019-00122-1) . 

36.00 

July  1,  1993 

400-629  . 

(869-019-00123-9)  . 

26.00 

July  1,  1993 

630^99 . . 

(869-019-00124-7) . 

14.(X) 

‘July  1.  1991 

700-799  . 

(869-019-00125-5)  . 

21.00 

July  1.  1993 

800-End  . 

(869-019-00126-3)  . 

22.00 

July  1,  1993 

33  Parts: 

1-124  . . . 

.  (869019-00127-1) . 

20.00 

July  1.  1993 

125-199  . 

.  (869-01900128-0) . 

25.00 

July  1,  1993 

200-End  . 

.  (869-019-00129-8) . 

24.00 

July  1.  1993 

34  Parts: 

1-299  . 

.  (869-01900130-1) . 

27.00 

July  1,  1993 

300-399  . . 

,.  (869019-00131-0) . 

20.00 

July  1.  1993 

400-End  . 

..  (869-01900132-8) . 

37.00 

July  1.  1993 

35  . 

..  (869-01900133-6) . 

12.00 

July  1,  1993 

36  Parts: 

1-199  . 

..  (869019-00134-4) . 

16.00 

July  1,  1993 

200-End  . 

..  (86901900135-2) . 

35.00 

July  1,  1993 

37  . 

..  (86901900136-1) . 

20.(X) 

July  1,  1993 

38  Parts: 

0-17  . 

..  (86901900137-9) . 

.  31. (» 

July  1.  1993 

18-End  . 

..  (86901900138-7) . 

,  30.00 

July  1,  1993 

39  . . 

..  (869-019-00139-5) . 

.  17.00 

July  1.  1993 

40  Parts: 

1-51  . 

..  (869017-00138-4) . 

31.00 

July  1.  1992 

52  . 

..  (86901900141-7) . 

37.00 

July  1.  1993 

53-59  . 

..  (86901900142-5) . 

11.00 

July  1.  1993 

60  . 

..(86901900143-3) 

35.00 

July  1.  1993 

•61-80 . 

..  (869019-00144-1) . 

29.00 

July  1.  1993 

81-85  . 

..  (86901900145-0) 

21.00 

July  1.  1993 

8<r-99  . 

..  (869017-00143-1) . 

33.00 

July  1.  1992 

100-149  . 

..  (86901900147-6) . 

36.00 

July  1.  1993 

150-189  . 

..  (8690190014&WJ) . 

24.00 

July  1.  1993’ 

190-259  . 

..  (869019-001492) . 

17.00 

July  1,  1993 

260-299  . 

..  (869017-00147-3) . 

36.00 

July  1.  1992 

300-399  . . . 

..  (869019-0015M) . 

18.00 

July  1.  1993 

400-474 

..  (86901900152-2) 

27  00 

July  1.  1993 
July  1.  1992 

425-699 . 

..  (869017-00150-3) . 

26.00 

700-789  . 

..  (86901900154-9) . 

26.00 

July  1.  1993 

Title 

Stock  Number 

Price 

Revision  Date 

790-End  . 

.  (869-019-00155-7) . 

.  26.00 

July  1,  1993 

41  Chapters: 

1, 1-1  to  1-10 . 

,.  13.00 

3July  1,  1984 

1,1-11  to  Appendix,  2  (2  Reserved) . 

..  13.00 

3July  1, 1984 

3-6 . 

..  14.00 

3  July  1,  1984 

7 . 

,.  6.00 

3July  1,  1984 

8 . 

,.  4.50 

3  July  1,  1984 

9 . 

,.  13.00 

3July  1,  1984 

10-17  . 

..  9.50 

3July  1,  1984 

18,  Vol.  1,  Ports  1-.5  . 

..  13.00 

3July  1,  1984 

18.  Vol.  II,  Ports  6-19  .... 

..  13.00 

3  July  1,  1984 

18,  Vol.  Ill,  Ports  20-52  . 

..  13.00 

3  July  1,  1984 

19-100  . 

..  13.00 

3July  1,  1984 

1-100  . 

..  (869-019-00156-5) . 

.  10.00 

July  1,  1993 

101  . 

..  (869-019-00157-3) . 

.  30.00 

July  1,  1993 

102-200  . 

..  (869-019-00158-1) . 

.  11.00 

4July  1,  1991 

201-End  . 

..  (869-019-00159-0) . 

.  12.00 

July  1,  1993 

42  Parts: 

1-399  . 

..  (869-019-00160-3) . 

.  24.00 

Oct.  1,  1993 

400-429  . 

..  (869-017-00158-9) . 

.  23.00 

Oct.  1,  1992 

430-End  . 

..  (869-017-00159-7) . 

.  31.00 

Oct.  1,  1992 

43  Parts: 

1-999  . 

..  (869-019-00163-8) . 

.  23.00 

Oct.  1,  1993 

1000-3999  . 

..  (869-019-00164-6) . 

.  32.00 

Oct.  1,  1993 

4000-End . 

..  (869-019-00165^) . 

.  14.00 

Oct.  1,  1993 

44  . 

..  (869-019-00166-2) . 

.  27.00 

Oct.  1,  1993 

45  Parts: 

•1-199 . 

..  (869-019-(»167-l) . 

.  22.00 

(Oct.  1,  1993 

200-499  . 

..  (869-017-00165-1) . 

.  14.00 

(Oct.  1,  1992 

500-1199  . 

..  (869-019-00169-7) . 

,.  30.00 

Oct.  1,  1993 

1200-End . 

..  (869-017-00167-8) . 

2000 

Oct.  1,  1992 

46  Parts: 

MO  . 

..(869-017-00168-6) . 

..  17.00 

Oct.  1,  1992 

41-69  . 

..  (869-017-00169-4) . 

..  16.00 

Oct.  1,  1992 

70-89  . 

...(869-019-00173-5) . 

8.50 

Oct.  1,  1993 

90-139 . 

...  (869-017-00171-6) . 

..  14.00 

Oct.  1.  1992 

140-155  . 

...  (869-017-00172-4)  .... 

..  12.00 

Oct.  1,  1992 

156-165  . 

...  (869-017-00173-2)  .... 

..  14.00 

'<0ct.  1,  1991 

166-199  . 

...(869-017-00174-1)  .... 

..  17.00 

Oct.  1,  1992 

200-499  . 

...  (869-017-00175-9)  .... 

..  22.00 

Oct.  1,  1992 

500-End  . 

...  (869-019-00179-4)  .... 

..  15.00 

Oct.  1,  1993 

47  Parts: 

• 

0-19  . 

...  (869-017-00177-5)  .... 

..  22.00 

Oct.  1,  1992 

20-39  . 

...  (869-017-00178-3)  .... 

..  22.00 

(Oct.  1,  1992 

40-69  . 

...  (869-019-00182-4)  .... 

..  14.00 

Oct.  1,  1993 

70-79  . 

...(869-017-00180-5)  .... 

..  21.00 

Oct.  1,  1992 

80-End  . 

...  (869-017-00181-3)  .... 

..  24.00 

Oct.  1,  1992 

48  Chapters: 

1  (Parts  1-51)  . 

...  (869-019-00185-9)  .... 

..  36.00 

(Oct.  1,  1993 

•1  (Parts  52-99) . 

...  (869-019-00186-7)  .... 

..  23.00 

Oct.  1,  1993 

2  (Parts  201-251) . 

...  (869-017-00184-8)  .... 

..  15.00 

Oct.  1.  1992 

2  (Parts  252-299) . 

...  (869-017-00185-6)  .... 

..  12.00 

(Oct.  1,  1992 

3-6 . 

...  (869-017-00186-4)  .... 

..  22.00 

(Oct.  1,  1992 

7-14  . 

...  (869-017-00187-2)  .... 

..  30.00 

Oct.  1,  1992 

15-28  . 

...  (869-017-00188-1)  .... 

..  26.00 

(Oct.  1,  1992 

29-End  . 

...(869-017-00189-9)  .... 

...  16.00 

Oct.  1,  1992 

49  Parts: 

1-99  . 

...  (869-019-00193-0)  .... 

...  23.00 

(Oct.  1,  1993 

100-177  . 

...(869-017-00191-1)  .... 

...  27.00 

Oct.  1,  1992 

•178-199  . 

...  (869-019-00195-6)  .... 

...  20.00 

Oct.  1,  1993 

200-399  . 

...  (869^)17-00193-7)  .... 

...  27.00 

(Oct.  1,  1992 

400-999  . 

....  (869-017-00194-5)  .... 

...  31.00 

(Oct.  1,  1992 

1000-1199  . 

....  (869-017-00195-3)  .... 

...  19.00 

Oct.  1,  1992 

1200-End . 

....  (869-019-00199-9)  .... 

...  22.00 

(Oct.  1,  1993 

50  Parts: 

1-199  . 

....  (869-017-00197-0)  ... 

...  23.00 

Oct.  1,  1992 

200-599  . 

....  (869-017-00198-8)  .... 

...  20.00 

Oct.  1,  1992 

600-End  . 

....  (869-017-00199-6)  ... 

...  20.00 

(Oct.  1,  1992 

<^R  Index  and  Findings 

Aids . 

....  (869-019-00053^)  ... 

...  36.00 

Jan.  1,  1993 
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Title  Stock  Number 

Complete  V994  CFR  set . 

Microfiche  CFR  Edition: 

Complete  set  (one-time  mailing) . 

Complete  set  (one-time  mailing) . 

Complete  set  (one-time  mailing) . 

Subscription  (mailed  os  issued) . 

Individual  copies . 


Price 

Revision  Date 

829.00 

1994 

188.00 

1991, 

188.00 

1992 

223.00 

1993 

244.00 

1994 

2.00 

1994 

’  Because  Title  3  is  on  annual  compilation,  this  volume  and  all  previous  volumes 
shored  be  retained  os  a  permanent  r^erence  source. 

2  The  July  t.  1985  e^ion  of  32  CFR  Ports  1-189  contoins  a  note  only  for 
Ports  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1.  1984.  containing 
those  parts. 

*The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

<No  amendments  to  this  volume  were  promulgated  duing  the  period  Apr. 
1,  1990  to  Mar.  31,  1993.  The  CFR  volume  issued  April  1,  1990,  should  be 
retained. 

»No  amendments  to  fhts  volume  were  prorriulgated  during  the* *  period  Apr. 
1.  1991  to  Mor.  31,  1993.  The  CFR  volume  issued  April  1,  1991,  should  be 
retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1991  to  June  30.  1993.  The  CFR  volume  issued  July  1.  1991,  should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  1991  to  September  30,  1992.  The  CFR  volume  issued  October  1.  1991,  should 
be  retained. 

•  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  1993  to  December  31,  1993.  The  CFR  volume  issued  Jonuory  1  1993.  should 
be  retaned. 
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branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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